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TERI  LYNN HINKLE,

P la i n t i f f ,

V .

MIDLAND CREDIT
MANAGEMENT/ INC. /  MI  DLAND
F U N D I N G ,  L L C ,  a n d  E N C O R E
C A P I T A L  G R O U P ,  I N C .  /

De fendant  s  .

cv  313-033

O R D E R

Befo re  the  Cour t  i s  De fendan ts ,  mo t ion  fo r  su runa ry

- i , r - . 1 ^ - ^ - -  ^ f  ^ 1 ^ i r ^  - < < a r l - a ^  h v  D t : i n i ;  F +J L r J g r r c r -  c - . , r  L _ L d _ L l . s  a - - , _ L , u  v j  -  - u  p r o c e e d _ L n q  p r o  s e f

under  the  Fa i r  Deb t  Co f fec t l on  P rac t i ces  Ac t  ( . .  F .  D  .  C  .  p  .  A .  -  )  ,

15  U .S .C .  S  1692  e t  seq . ,  and  t he  Fa i r  C red i t  Repo r t i ng  Ac t

( *F .C .R .A . " ) ,  15  U .S .C .  S  1681  e t  seq .  f o r  t he  reasons  s ta ted

herein,  the mot lon is GRANTED,

r. TNTRODUCTION

A. Factual Background

Th is  1s  a  d i spu te  be tween  a  consumer  and  deb t  co l l ec t i on

compan ies  rega . rd ing  two  a l l eged  deb ts  ( t he  ' .GE lMe i j e r  accoun t , ,

and  the  "T -Mob i fe  accoun t " ) .  M id land  Cred i t  Managemen t ,  I nc .

and  M id land  Fund ing /  LLC,  a re  who l l y -owned  subs id ia r i es  o f

H i n k l e  v .  M i d l a n d  C r e d i t  M a n a g e m e n t  I n c .  e t  a l D o c .  1 0 5

D o c k e t s . J u s t i a . c o m

http://dockets.justia.com/docket/georgia/gasdce/3:2013cv00033/60539/
http://docs.justia.com/cases/federal/district-courts/georgia/gasdce/3:2013cv00033/60539/105/
http://dockets.justia.com/


E n c o r e  C a p i r a  I  G r o L p ,  T n c .  ( A n s .  r o  A r | .  C o m p f  .  I t I t  9 ,  1 0 . )  F o r

n l  - n r ] s A c  n f  t L i  q  / ) r . 1 ^ .  t - r - ^  ^ ^ , - 1  . ^ € ^ - S  t o  t h e s e  e n c i L i e S

. - o l  I  F . -  :  r , a l  r z  a <  " n 6 f  e n d a n t S . "

.  * h a  C E l v e r  i e r  A c c o u n L

O n  O c r - o b e r  1 ,  2 0 0 8 ,  D e f e n d a n r s  s e n L  a  d e b t  c o t f e c c j o n

l e t r e r  t o  P l a i n r i l l  s e e k i n g  a  r e s o l r r i o n  o f  t h e  G E l M e i j e r

r ^ . . i i  ^ _  r _ - . - " r . _ a  n f  : n n r n w i  m r t - a  t \ /o | |  u u L ' 5 L d l r L r _ L r 1 9  L J d r c r t _ - ,  J '  u I / p _ v ^ f - i . u L !  i  l

$400 .  (De fs . '  Ex  F . )  I n  t he  l e t t e r ,  De fendan ts  ex tended  a

se t t l emen t  o f f e r  o f  app rox ima te l y  5240 .  ( I d .  )

On  November  I1  and  December  15 ,  2AAB,  De fendan ts

ru - rn i shed  i  n . [ o . rmaL ion  rega rd inq  Lhe  cE lMe i  j e r  dccounL  Lo

c red i t  i . epo r t i ng  agenc ies  ( "CRAs" ; .  (P f . ' s  App .  o f  Exs .  a t

18 . )  De fendan ts  l den t i f i ed ,  o r  " f l agged , "  : Lhe  accoun t  as  a

deb t  t ha t  De fendan ts  we re  a t t emp t i ng  t o  co f f ec t .  ( I d . )

I n  December  2008 ,  t he  GE lMe i j e r  accoun t  was  pa id  i n  f u l f

l n  acco rdance  w i th  the  te rms  in  De fendan ts '  Oc tobe r  1  deb t

co l l ec t i on  f e t t e r .  (PL . ' s  Ex .  10 -b . )  On  Janua ry  13 ,  Feb rua ry

15 ,  and  March  16 ,  2009 ,  De fendan ts  r epo r ted  t o  CRAS tha t  t he

accoun t  was  pa id  i n  f u l f .  (P l  . ' s  App .  o f  Exs ,  a t  18 . )  A f t e r

I  h e  M : r . h  1 ( -  r o a a r r  ' - - r n  i  < h  i  n n  i  n  f n r m : r  i  a nu E d D c , u  i  u .  "  
-  - r - - r . \ j

r e g a r d l n g  t h e  G E / M e i j e r  a c c o u n t  t o  C R A S .  ( I d . )

2 .  The  l -Mob r  l e  Accoun t

On  December  2L ,  20LL ,  De fendan ts  sen t  ano the r  deb t

co l f ec t i on  l e t t e r  t o  P la i n t i f f  seek ing  a  reso lu t i on  o f  t he  T -



o P P r u ^ f r L t o L s f  J  " ?  ) w w .

s e t t l e  L h e  a c c o u n t  f o r  a p p r o x i m a t e l y

M o b i l e  a c c o u n t ,  w h i c h  h a d n  l  e  a n r i i  r n  h a l  a r r - e  o f

D e f e n d a n t s  o f f e r e d  t o

< t l n  / l , - l  \  t h a  l a r r ^ -+ /  t v .  ! r u .  /

n r n r z i  n a c  I  h a  T ^  l  I  ^ r " ' i  h d  i  n f ^ r m : r  i  ^ n .

( a )  Cu r ren t  ba . I ance :  $300 .80 ;  amoun t  dne t  $214 .12 ;

/ ' i \  n r i  n i  n :  I  n r a r l  i t  ^ . .  T - M ^ l - \ i  I  a

Cur ren t  owne r :  M id l and  Fund ing ,  LLC ,
Cur ren t  se rv i ce r :  MCM;

t - \  \ ' I l n l a c c  i f r r  M a M  u r i r h i n  r h i r f  r /  1 ? O l  e l - a r r c

e r  r  c ' r  r c ' r a i  r r i  n r r  r h i  e  n r l t  i . a  r h ^ t  \ . , - r r  . l i  q n r r t c

r h a  r r : l i r l i r r r  a f  r h o  z . j a l ^ , t  n n r r  i n nv u ,  r s t ! ) i

t he reo f ,  MCM w i l l  assume th i s  deb t  t o  be
va l i d ;  "

( d )  " I I  y o L  n o t i  f y  M C M ,  i n  w r  i r . i  n g ,  w i L h . i n  ( 3 0 )
- l e r r s  i f  j -  a -  - o r - c :  r , i  " - r n  I  l ^  c  i ^ l  : / - F  

l - h a t  t h e

A a F r  h ^ . f  i  ^ h  r h 6 r o ^ f  i  <  , - l i  e n r r r a d  M a M

wi l f  ob ta in  ve r i f i ca t i on  o f  t he  deb t  o r  a  copy
o f  a  j udgmen l  ( i f  t he re  i s  a  j udgmenr  )  and  MCM

^  - r r r \ /  r  €  . . r r h  \ / a - r  f  j  C a t  i o n  o r, v rJu  d  uv I ,  l i
' i udomen t ; "  and

(e )  "T f  you  reques t ,  j n  w r i L i ng ,  w iLh in  t h i r Ly
(30 )  days  a f t e r  r ece i v i ng  t h i s  no t l ce ,  MCM
wi f f  p rov ide  you  w i th  the  name and  add ress  o f
l - L a  ^ r i d i r ^ t  . r o d i t o r .  / /

( I d . )  The  f e t t e r  a f so  s ta tes  t ha t

ob ta in  w i l l  be  used  fo r  t he  pu rpose

O n  o r  a b o u t  D e c e m b e r  2 1  ,  2 A L I  ,  P l a i n t i f f  o r a l l y  d i s p u t e d

t h e  T - M o b i l e  a c c o u n t  d u r i n q  a  t e l e o h o n e  c o n v e r s a t i o n  w l t h

Defendan ts .  (Am.  Compf .  5 t  20 . )  De fendan ts  con t i nued  the i r  deb t

co l l ec t i on  ac t i v i t i e s  a f t e r  t ha t  phone  ca l l .  ( I d .  l ,  22 . )  An

r , r l  r z  ) G  2 n 1 ?  p l : i n t i f f  m a i l e d  a  l e t t e r  t o  D e f e n d a n t s

d i s p u t i n g  t h e  T - M o b i l e  a c c o u n L  a n d  i n f o r m i n g  t h e m  o t  h e r

a r v  r -  f  o . - q t .  i o -  D c f e n o a n t s

o f  d e b t  c o f l e c t i o n .  ( I d .  )



i n t en t  t o  f i l e  a  l awsu i t .  (P ] . ' s  App .  o f  Exs .  a t  34 . )

De fendan ts  p laced  seve ra l  t e lephone  ca I I s  t o  P fa in t i f f

a t t emp t i ng  t o  r eso f ve  t he  T -Mob iLe  accoun t .  ( I d .  a t  36 . )

P la i n t i f f ' s  ca ]1  1og  shows  t ha t  De fendan ts  ca f l ed  P la i n t i f f

f i ve  t lmes :

December  21  ,  2A7 I
December  2B ,  2A I I
Ap r i l  7 ,  2A I2
Ap r l l  B ,  2  012
Apr i l  30 ,  2012

1 .800 .825 .8131
1 .800 .825 .8131
1 .800 .825 .8131
1 .800 .825 .8131
1 .800 .825 .  8131

6 :40  pm
B:52  pm
6 :34  pm
10 :36  an
6 :  37  pm

/  T . ]  \

On a  mon rh l y  bas i s  f l r om  Feb rua ry  2a l2  ch rough  March  2013 ,

De fendan ts  repo r ted  the  T -Mob i l e  accoun t  t o  CRAs  as  unpa id  and

d i spu ted .  (Ross  A f f  .  ! l  14 . '  De f s . '  Ex  E .  )  I n  . r u1y  and  Auqus t

2A I2 ,  De fendan ts  rece i ved  no t i ce  f rom two  CRAs ,  Equ i fax  and

r - a a r i : *  r - h r l -  D -  ̂ . _ n t i f f  h a d  f i l e d  a  - l i s r r  e  w i - h  a a A <

r ega rd ing '  t he  T -Mob i f e  accoun t .  (De f s . ,  Ex  E . )

A f te r  rece i v inq  th i s  no t i ce  f rom the  CRAS,  De fendan ts

conduc ted  an  i nves t i ga t i on .  (Ross  A f f .  11  15 ,  )  De fendan ts

ve r r f i ed  t ha t  t hey  we re  repo r t  i ng  t o  Lhe  CRAS the  same

in fo rma t ion  tha t  t hey  had  rece l ved  f rom the  o r i g ina l  c red l to r .

( I d . )  De IendanLS  obLa ined  P Ia i nL i f f , s  c red jL  r epo r t  du r . i  ng  r , he

course  o f  t he i r  deb t  co l l ec t i on  e f fo r t s  t o  rev iew  p la in t i f f ,  s

d i spu ted  deb t .  (De f s . '  Mo t .  f o r  Summ.  J .  a t  16 . )  De fendan ts

a fso  reques ted  i n fo rma t lon  f rom P la in t i f f  r ega rd ing  he r

con ten t i on  tha t  t he  T -Mob i l e  accoun t  was  no t  he rs ,  bu t



P f a i n t i f f  p r o v l d e d  n o  i n f o r m a t i o n  o r

H .  )

B. Plaint i f f 'E Object ion to
Angelique Ross as Records Custodian

( D e f s . '  E x .

the Affidavit of Ms .

De fendan ts  submi t  t he  a f f i dav i t  o f  Ms .  Ange l i que  Ross

( "Ross " )  as  cus tod ian  o f  De fendan ts r  r eco rds  rega rd lng

D  5  i - .  r F € '  -  A ;  c F . - - ^ . . t  a C C O U n L S .  p l a i n r _ i f  I  . L ) i a . l -  s  r h a -  R n s s  : q
v v l r ! L J

un tnus two r thy  and  he r  r eco rds  a re  unau then t  i  ca ted .  (P f . ' s

Resp .  l o  De fs . '  Mo t .  f o r  Sun l ' n .  . 1 .  91  69 .  )  She  asks  the  Cour t  t o

s r r i ke  t he  a f f i dav i c ,  t he  co r -  espond i  ng  reco r  ds ,  and

De fendan ts '  mo r i on  l o r  summary  j udgmenr  i n  i r s  enL i re r y .  ( f d .  )

Ross  tes t i f i es  i n  he r  a f f i dav i t  t ha t  t he  a t tached  reco rds  a re

kep t  1n  the  reguLar  cou rse  o f  bus iness  and  tha t  she  has

persona l  know ledge  o f  t he  fac ts  con ta ined  the re in .  (Ross  A f f .

l lS l  4 .  5 . )  The  reco rd  does  no t  suppo r t  P la l n t i f f ' s  asse r t i on

tha t  Ross  i s  unqua l i f i ed  to  se rve  as  reco rds  cus tod ian  o r  t ha t

the  bus iness  reco rds  a t tached  to  the  Ross  A f f i dav i t  a re

inadmiss ib le .  The  Cour : t  OVERRULES P la in t i f f ' s  ob jec t i on  and

DENIES he r  mo t ion  to  s t r i ke .

C. P]"aintiff' s Errata Sbeet

On  Sep tember  29 ,  20L4 ,  P fa i n t i f f  f l f ed  a  "Mo t i on  t o

Supp lemen t  PLa ln t i f f ' s  Mo t i on  i n  Oppos l t i on  t o  De fendan ts ,

V ^ - ' ^ n  f n -  S  - r r : r r z  , - T r r , - 1 . - f . n a - j -  "  i .  r ^ ' h i  n h  c h e  r o . - r  o q r e  r  h A f  f  h oJ ' , u  v 9 - e J g

Cour t  l nc l ude  he r  e r ra ta  shee t  i n  t he  reco rd .  (Doc .  no .  103 . )



r a r a * :  l  l , ,  f  ^ ^ n ^ h a . r  h : o  1 - F i  r 1 - . .  - r r \ . -  I . o  r e v i e w  h i s  o r  h e t
t , v l i v r l g ! y v g j J L

depos i t i on  res r imony  and  ro  f i l e  any  co r rec t i ons  i n  Lhe  f o rn

o f  an  e r ra ta  shee t .  Fed .  R .  Ev id .  30 (e )  .  On  March  I I  ,  2A I4 ,

De fendan ts  t ook  P la i n t i f f ' s  depos i t i on .  (De fs . ,  Rep l y  t o  P l . , s

Resp .  t o  De fs . '  Mo t .  f o r  Summ.  J . .  Ex .  A , )  The  e r ra ta  shee t  t s

one  page  1n  l eng th  and  con ta ins  l n fo rma t ion  tha t  i s  i nma te r iaL

to  t he  reso lu t i on  o f  P la i n t i f f ' s  c f a ims .  Howeve l ,  because

Pfalnt i f f  is  proceeding ps.o___q_€, the Court  GRAIITS the mot lon

(doc ,  no .  103 )  and  a l f ows  he r  e . r r a ta  shee t  t o  be  i nc fuded  i n

the  reco rd .

rr. ANAtysrs

A. Sumraary Judgment Standald

Summary  j udgmen t  i s  app rop r ia te  on l - y  1 f  ' , t he re  r s  no

genu ine  d i spu te  as  to  any  ma te r ia f  f ac t  and  the  movan t  i s

en t i t l ed  t o  j udgmen t  as  a  ma t te r  o f  Law . "  Fed .  R .  C i v .  p .

56 (a ) .  Fac t s  a re  "ma te r i a - I "  - i f  t hey  cou fd  a f f ec t  t he  ou t come

o f  t he  su i t  under  the  gove rn ing  subs tan t i ve  ]aw .  Anderson  v .

L i be r t y  Lobbv ,  I nc . ,  4 l ' l  U .S .  242 ,  248  (L986 ) .  The  Cou r t  mus t

v j ew  Lhe  I ac r s  _n  rhe  I i ghc  mosL  I avo rab_ te  Lo  Lhe  non -mov jng

,  415

U.S .  51  4 ,  587  (1986 ) ,  and  mus t  d raw  "a f f  i us t i f i ab l e

i r f a F 6 r - 6 c  i f c r  
f a v o r . "  u . s .  v .  F o r r r  D a r . F l s  o =  R e r l

Prop . ,  94 I  E .2d  1428 ,  143 '1  ( 1 l t h  C i r .  1991 )  ( en  banc )  ( i n t e rna l



cunc tua t i on  and  c i t a t i ons  omi t ted )  .

I he  nov jng  pa r t y  has  rhe  i n i L i a f  bu rden  o I  show ing  t he

Cour t ,  by  re fe rence  to  ma te r ia l s  on  f i 1e ,  t he  bas l s  f o r  1 :he

mo t i on .  Ce lo tex  Co rp .  v .  Ca t re t t ,  411  U .S .  317 .  323  (1986 ) .

How to  ca - r y  L l - i s  bu rden  depends  on  who  bea rs  Lhe  bu rden  o t

c roo f  a t  t r i a l .  F i t zpa t r i c k  v .  C i t y  o f  A t l an ta ,  2  E .3d  1112 ,

1115  (11 '  Ca r .  1993 )  .  When  t he  non -movan t  has  t he  bu rden  o f

^ - ^ r r  : i  - y j : -  r - L 6  y - ! ? ^ * t -  _ t  -  i n i c i a l  o u r d e n  j n  o n e

o f  t w o  w a y s  -  b y  n e g a t i n g  a n  e s s e n t i a f  e l e m e n t  o f  t h e  n o n -

m o \ / : n l -  t  s  c a s e  o r  h r r  s h o r ^ r i  n a  l h ^ l  l h a r o  i q  n e ,  a r r ' r r o n - o  r . \  n r . \ \ r a

a  f ac t  necessa ry  t o  t he  non -movan t '  s  case .  See  C fa rk  v .  Coa ts

&  C fa rk ,  I nc . ,  929  F .2d  6A4 ,  606 -08  (11 "  C i r .  l 99 f )  l exp la i n i ng

Ad i ckes  v .  S .H .  K ress  &  Co . ,  398  U .S .  L44  (1970 )  and  Ce fo tex

Corp .  v .  Ca t re t t ,  41 ' 7  U .S .  317  (1986 ) ) .  Be fo re  t he  Cou r t  can

eva lua te  che  non -movan t ' s  r esponse  i n  oppos_L ion ,  _ i r  m l s t

f i r s t  cons ide r  whe the r  t he  movan t  has  me t  i t s  i n i t i a f  bu rden

o f  show ing  Lhac  t he re  a re  no  genu ine  i s sues  o f  ma re r i a l  f ac t

and  tha t  i t  i s  en t i t l ed  to  j udgmen t  as  a  ma t te r  o f  f aw .  Jones

r '  a i  f  1 7  a f  a a l , . m 1 _ ' , . e

c u r i  a n )  A  T e r e  c o n c l  u s o r y  s r a r e m e n t  L h a L  L h e  n o n - m o v a n L

c a n n o t  m e e t  t h e  b u r d e n  a t  t r i a l  i s  i n s u f f l c i e n t .  C l a r k ,  9 2 9

F . 2 d  a t  6 0 8 .

I f  -  and  on l y  i f  -  t he  movan t  ca r r l es  i t s  i n i t i a l  bu rden .

the non-movant may avoid summary judgment only by



"demons t ra t  I i ng ]  t ha t  t he re  i s  i ndeed  a  ma te r ia f  i ssue  o i  f ac t

tha t  p rec fudes  sun  ta ry  j udgmenr .  "  I d .  l dhen  the  non -movan t

bea rs  the  bu rden  o f  p roo f  a t  t r i aL ,  t he  non -movan t  mus t  t a i l o r

i t s  r esponse  t o  t he  ne thod  by  wh i ch  rhe  movan l  ca r r i ed  i r s

i n i t i a l  bu rden .  I f  t he  movan t  p resen ts  ev idence  a f f i rma t i ve l y

_ - - v i  -  I  f : n r  r h o  h ^ h - m ^ ' / : ^ i  r a < n n n A  ' . ,  i  r  1 . .r r q \ j q L r r ' g  - J t - u _ r e  w f  L r _

ev idence  su f f i c i en t  t o  w l ths tand  a  d i rec ted  ve rd i c t  mo t ion  a t

r r i a l  o r  t he  rnd te r i . a l  f ac t  sough r  t o  be  negaLed . "  F i Lzpa r - r i c r .

2  F .3d  a t  1116 .  I f  t he  movan t  shows  an  absence  o f  ev i dence  on

a  ma te r ia f  f ac t ,  t he  non -movan t  mus t  e i t he r  show tha t  t he

reco rd  conca ins  ev ioence  rha r  was  "ove r l ooked  o r  i gno red "  by

t h e  m o v a n t  o r  " c o m e  f o r w a r d  w i t h  a d d i t i o n a l  e v i d e n c e

su f f i c i en t  t o  w l ths tand  a  d i rec ted  ve rd i c t  mo t lon  a t  t r i a l

h . q ^ . i  / - \ n  t h 6  ^ l l e c r e d  a r r i , . l F n l -  i , i r \ /  r ' i a f  a i  T - . 1  ^ r  ' 1 1 1
l-Y-.!- o L

I he  non -movan t  cannoL  ca r r y  i c s  bu roen  by  reLy ing  on  rhe

n l  e l . l i  n . r q  a r  h r r  r e n c a t  i n n  r - n n n l  , I a d > t i ^ h a  / - . i n l :  i n a r l  i nr  e r v ! J  q r r ! 9

F h e  r n m n l : i n l -  S a o  M a r r i <  r r  p ^ < <  6 A ?  t r  ? ^  1 n ) 2  1 n ? ? - ? , /  / T 1:_r-:z_-!_l____:_::_--.y--.:-----ll.:::

Ci r .  1981 ) .  Ra the r ,  t he  non -movan t  mus t  r espond  w i t h

a f f r d a v i t s  o r  a s  o t h e r w i s e  p r o v i d e d  b y  F e d e r a l  R u f e  o f  C i v i f

P r o c e d u r e  5 6  a n d  L o c a f  R u l e  5 6 . 1 ,

f h e  C f e r k  h a s  g i v e n  L h e  n o n - m o v ' n g  p a r t y  n o L i c e  o f  L h e

- i l - ) l  i ^ " - \  r ^ r  q , r r : r r r  -  _ . l r i r n p n j -  : n r ' l  r h c  s i r m m a r r r  i r r d n m e n . r  r r r ' l  o <  a fr u r L u L r o  I  I  r u v Y , . ' ! - '

r h ^  . i n h  . o ' r - e  a f  r i d a V _ L L S  O r  o t h e r  m a I : e r i . r - e  i r  o r n n q i - : r nr r r  v I / v v J r L ! v r r ,

: n r l  ^ f  r  h a  - ^ n q a . t  o n . - a e  ^ f  d o F : r r l r  / n ^ -  a A  \  ' l  ^ ^ . ^ l ^ - ^



t - F 6  n ^ -  i . ^ r ^ n t s  o f  C r i  t f i t h  v .  W a i n w r i q n t  ,  
' l i 2  

E . 2 d

a ) )  A ) q  t 1 l I  a i -  l O Q q \  / ^ ^ -  ^ , , v r  - * \, \ !r!+____e.s-_:_e.!r sat j sf ied. The cime

i n  o n n o c i t i n n  h : e  r : w n i  r a n  r n u  l  l - h o  m n r i n nr u r  L ! ! ! r r g  r r  _ _ u r  e A F

i s  r - pe  l o r  cons ide ra t i on .

B .  D iscuss ion

(a )  cE lMe i j e r  Accoun t

P la in t i f f  a . l l eqes  tha t  De fenc lan ts  p rov ided  fa l se

in fo rma t lon  to  CRAS rega rd ing  the  GE lMe i j e r  accoun t  i n

v i o .La t i on  o f  t he  E  .  D .  C .  P .A .  De fendan ts  a roue  f ha l .  p l  a  i  n f  i  f f ,  s

F .D .C .P .A .  c l a im  i s  t ime -ba r red  i nso fa r  as  i t  r e l a tes  t o  t he

GE/Me i j e r  accoun t .  An  ac t i on  t o  en fo r ce  anv  l i ab . i l i t v  ( ] r ea fed

by  t he  F .D .C .P .A .  may  be  b rough t  w i t h i n  one  yea r  f r om the  da te

on  wh i ch  t he  v i o l a t i on  occu rs .  L5  U .S .C .  S  1692k (d )  .  I n  t h i s

case /  t he  cE /Me i j e r  accoun t  was  pa id  i n  f u l l  i n  December  2009 .

n a r A n . l : n -  s  l : < j -  r ^ n ^ - f  e d  i n F a r m r r  i n n  r o , , . r : y ^ i  r ^  j - h i  cr v r L , s Y o _ s . r . 9  L , _ _ L r

t he  CRAS on  March  16 ,  2AC)9 .  P la in t l f f  connnenced  th i s  ac t i on  on

Ap r l l  4 ,  2013 .  The re fo re ,  any  F .D .C .p .A .  c l a im  based  on  t he

GE, /Me i  j  e  r  accoun t  i s  t ime-ba r red .

(b )  T -Mob i l e  Accoun t :  Va f i da t ron  No t i ce

P fa in t i f f  i ns . i s t s  t ha t  De fendan ts  fa i f ed  to  p rov ide  he r

w i t h  t he  s ta tu to r i l y - r equ i red  va l i da t i on  no t i ce  i n  v i o .La t i on

o f  15  U .S .C .  S  16929 (aJ ,  De fendan ts  r espond  t ha t  t he  i n i t i a f

co f f ec t i on  f e t t e r  t ha t  De fendan ts  sen t  t o  p l a i n t i f f  r ega rd ing



t he  T -Mob iLe  accoun t  on  December  2 I ,  20L I ,  con ta ined  a l l  o f

t he  e lemen ts  ou t l i ned  i n  S  16929 .

T h e -  n - n ' ,  : <  i . \ n  r F . y  r  i  r p q  f h i t  :  d o l ^ -  C O l l e C t O r  S h a I l  S e n O

a  consumer  a  wr i t t en  no t i ce ,  i n  t he  i n i t l a f  comlnun ica t i on  o r

, { j Lh in  f - ve  days  a f t e r  t he  i n i t i a f  co r rdnun i ca r i on ,  con ta i n i ng

the  amoun t  o f  t he  deb t .  15  U .S .C .  S  T6929  (a )  ( 1 ) .  De fendan ts '

l e t t e r  t o  P fa in t i f f  i n fo rmed  he r  t ha t  he r  cu r ren t  baLance  was

S300 .80  and  he r .  amoun t  due  was  5210 .1? .  The  s ta tu te  a l so

requ i res  d i sc l osu re  o f  t he  c red i t o r ' s  l den t i t y .  15  U .S .C .  S

16929 (a  )  ( 2 ) .  De fe rdan t s  exp la l ned  cha r .  r he  o r i g i na l  c red iLo r

i s  T -Mob lLe ,  t he  cu r ren t  owner  i s  M id fand  Fund ing ,  LLC,  and

the  cu r ren t  se rv i ce r  o f  t he  ob l i ga t i on  i s  M id land  Cred i t

M r r r d a n o n t  T n -

Sec t l on  L6929  (a )  a l so

co l  l ec  Lo - r  Lo  i nc lude  rh ree

in i t . i  a l  commun ica t i on  to  a

r r n n a r ]  -  r  e s  - - r  :  - . ) " r S L t m e r  t O

t he  Le t te r  mus t  s ta te  tha t

i T n . < F c  : n  n l - ' -  ^ a t  i . n  o n  a  d e o L

d l f f e ren t  s ta temen ts  i n  t he i r

a v n l r i n i n a rne  p rope r

r r : l  i  ' ^ l : r o  :  r - l  i  < n r r r o r l  , - l o h r  E  i  r < r

un fess  Lhe  cons -mer .  w i r - h i n  t h i r t y  oays  a f t e r
r a r - e i  n r  o f  r h e  n n l -  i  r - e  . l i  c n r r l -  a <  t h e  r , :  l  i d  i  l  U  n {  r  h a! L y  u !  L r r u

deb t .  o r  any  po r t i on  t he reo f ,  t he  deb t  w i l l  be
assumed  to  be  va l i d  by  t he  deb t  co f l ec to r .

15  U .S .C .  s  16929 {a )  ( 3 )  .  W i t h  r ega rd  Lo  t h i s  r equ i remenc ,

l e fendan ls '  f e t t e r  i n fo rmed  P la in t i f f  t ha t

l u . l  n l ess  you  no t i f y  MCM w i t h i n  t h i r t y  ( 30 )  days
d f ce r  r ece : v i ng  ch i s  no t i ce  t ha t  you  d i spuL ,e  rhe
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va f l d l t ' y  o f  t he  dec t ,  o r  any  po r t i on  the reo f ,  MCM
wi l l  assume th i s  deb t  t o  be  va1 ld .

(De fs . '  Ex .  F . )  Unde r .  t he  s ta tu te ,  t he  second  s ta temen t  t ha t

an  i n i t i a f  deb t  co f fec t . i on  fe t te r  mus t  i nc lude  rega rd inq  the

r z : l i A : t i n n  n r n c o r ' l r r r a c  < h r ' l  l  o w a l r i n  r h : t

i f  t he  consumer  no t i f i es  the  deb t  co l l ec to r  1n
w- r -L i ng  w iLh -n  rhe  t h i r t y -day  pe r i od  rha r  r he  deb r ,
o r  any  po r t i on  the reo f ,  1s  d i spu ted ,  t he  deb t
co l l ec to r  w111  ob ta ln  ve r i f l ca t i on  o f  t he  deb t  o r
a  copy  o f  a  j udgmen t  aga ins t  t he  consumer  and  a
copy  o f  such  ve r i f i ca t i on  o r  j udgmen t  w i f f  be
ma i led  to  the  consumer  bv  the  deb t  co l l ec to r .

15  U .S .C .  S  15929 (a )  ( 4 ) .  I n  comp l i ance  w i t h  t h i s  manda te /

De fendan ts '  l e t t e r  s ta ted

l i  f  r r n r r  n ^ r i  € r '  M a M  i n  r r r i r i n n  , . , i l -  h i n  t - h i r r v  r ? n l|  | | Y '  y \  |

d a y s  a f t e r  r e c e i v i n g  t h i s  n o t i c e  L h a L  L h e  d e b L ,  o r
i r \ z  n - r - r . ' r  r l ^ a r a l 1 a -  I  c  - l i  q r ' ' f  a . i  v . v  u , _ l L  O b L a i n

v e r j f j c a t i o n  o f  t n e  d e b t  o r  a  c o p y  o f  a  j  u d g m e n L
l i f  +  h 1 r c -  i s  :  i r r r l n m a r t \  ^ n . l  M r - M  u i l  l  m . r ' l  " ^ , ,  

^
\ r  r  r  o  J u q g , . r e ' . L /  r v 4 r r  r , t q ! !  y u u  4

c n n r r  n f  q t t r - h  r r o r i  f  i a > t i n r  n r  i r r r ' { ^ - ^ ^ '

(De fs . '  Ex .  F .  )  The  t h i r d  and  f i naL  s ta temen t  t he  F .D .C .P .A .

requ i - r es  a  debL  co l l ec l o r  co  i  nc l ude ,  pa r r i cu fa r f y  i n

c i r cums tances  l i ke  he re  where  the  deb t  co l l ec to r  i s  no t  t he

^ "  i - i ^ - 1  ^ " - A i  ^ "  i S  l h a t

upo r  t *e  consumer '  s  w r i r r en  - r equesL  w i  r -  l -  i  n  t he
+ F i - r , , _ . r : ' ,  - h e  d e b c  c o ] I e C L o r  w i . l  I  n r n r , , . l e

t he  consumer  w i th  the  name and  add ress  o f  t he
o r : i g ina l -  c red l to r ,  i f  d i f f e ren t  f rom the  cu r ren t
c red i t o r .

l 5  U .S .C .  S  1692q (a )  ( 5 ) .  De fendan ts  du t i f u l l y  anc luded  t h i s

s ta temen t  as  we f l .  Thev  exp fa ined  to  P la in t i f f  t ha t

- i ' .  \ / ^ r  r a . y r . a q l  . n  r ^ r r i r i n o  r ^ r i  l - h  n  t h  i r f  r r  1 ? n l'  ' e L L l Y t  L r r + J  L j

d a y s  a f t e r  r e c e i v i n q  L h i s  n o t i c e ,  M C M  w i l l  p r o v i d e
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you  w i th  the  name and  add . ress  o f  t he  o r i g ina l
c red i to r : .

(De f s . '  Ex .  F , )  The  l anguage  i n  t he  l ecce r  i s  nea r l y  i den t i ca l

i ^  F 6  r ^  .  l h a  c r : t  r r a  f h , , c  r n o r o  i e  n ^  ^ , , a a i - i ^ -l d r r v u a g s  - J  . r v  . l u s J _  - v r r

- F : r  r a . a - . - r : n r  i d c d  p l ^ i n f i f f  A  r r - n e r  v a l i d a r i o n  n o t i c e ."  r ' " " -

1 ^ € - - . 1  + h ^ ? ^ f ^ } e  c n t i  . r l  o d  r a  - i  r . l a m a n r  |  |  6 /  ^ f
I  J  r 9 - L  ! r I

l a w  o n  P l a i n t i f f ' s  F . D . C . P . A .  c l a i m  t o  t h e  e x t e n t  i t  i s  b a s e d

. h a r  D e f  e n d a n C S  v  i o l : l -  6 - l  (  1 r o 2 -  t  t \  L ' . 'c r - L - L c L . l d L _ r u r r  L /  t r '  r  c  r  r  L r  d  r  r  L  l )  v  t u I o L q J  : l  l v t L  3  \ . J , /  \ J J

f a i l i ng  to  p . rov ide  the  requ . i red  va l j , da t i on  no t i ce  o r

d i sc l osu res  t o  P la i n t i f f .  See  B leach  v ,  Revenue  Max imumiza t i on

Grp . ,  I nc . ,  233  F .  Supp .  2d  496 ,  500  (E .D .N .Y .  2002 )  ( "Where  a

deb r  co l  l ec to r  has  i nc fuded  app rop r i a re  l anguage  . r ega rd ing  Lhe

F .  D .C ,  P .A .  deb t  va l i da t i on  p rocedu re f  Lhe  a - l egaL ion  LhaL  Lhe

deoL  i s  i nva l i d ,  s rand i : r g  a l one ,  canno t  f o rm  the  bas  j s  o f  a

I  a w s t r  i  |  :  c c r i  n o  f  r . e r r r i r r l  c n f  1 - ) r  . { o r , - n . r i  r r a  ^ r r ^ t  i - 6 <  i hu g v ! y L r v l v ! q U L f L c J

c o n n e c t i o n  w i t h  t h e  c o f f e c t l o n  o f  a  d e b t . " ) .

( c )  T -Mob i l e  Accoun t :  Ora I  v .  Wr i t t en  D ispu te

On  o r  abou t  December  28 ,  20 IL ,  P fa in t i f f  o ra l l y  d i spu ted

the  T -Mob i l e  accoun t  du r ing  a  te fephone  conve rsa t i on  w i th

De fendan ts .  De fendan ts  con t i nued  the i r  deb t  co f l ec t l on

ac t l v i t l e s  a f t e r  t ha t  phone  ca l1 .  On  Ju f y  26 ,  2A I2 ,  p l a i n t i f f

ma i l ed  De fendan ts  a  l e t t e r  d i spu t i ng  t he  deb t .  I f  a  consumer

no t i f i e s  a  deb t  co l l ec to r  i n  w r i t i ng  w i t h i n  t he  t h i r t y -day

pe r i od  desc r i bed  i n  15  U .S .C .  S  I 692q  (a )  t ha t  t he  deb t ,  o r  any

po r r i on  t he reo f ,  i s  d i spuLed ,  t he  deb t  co l l ec to r  sha l l  cease
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- - o -  L e c r ' o r  o f  r h e  d e b r ,  o r  a n y  d i s p u t e d  p o r t - o n  r h e r e o f .  u n t l

t h e  d e b t  c o . L . L e c t o r  o b t a i n s  v e r i f i c a t l o n  o f  t h e  d e b t ,  1 5  U , S . C .

€  1 6 9 ? r r t h \  H a r e  t r l a i n r i f f  o r : 1 1 r ,  . l i  e n r l r F ' - l  r h o  T - M a h i  l ou ! v F q ! e v

accoun t  on  December  28 ,  20L1  ,  bu t  she  d id  no t  d i spu te  the  deb t

i n  w r i t i ng  un t i l  Ju l - y  26 ,  2A I2 .  P la i n t i f f ' s  o ra l -  no t l ce  o f2

d j s p u l e  d i d  n o t  L r i g g e r  a  s t a t u t o r y  o b l i g a L - o n  f o r  D e l e n d a n r s

t o  c e a s e  t h e i r  c o l l e c t l o n  e f f o r t s .  S e e  O s b o r n  v .  E k p s z ,  L L C ,

B 2 I  F .  S r p p .  2 d  8 5 9 ,  8 6 9 - 1 0  ( S . D .  T e x .  2 0 1 1 )  ( *  [ I ] f  t h e

. . r n q r r m e r  . l i  e n r r t c q  r h a  . l F l ' r l -  n r ; l  I  r ,  r r r  h a ,  I  h : n  i n  L / r i  I  i h ^  i  h a
!  v r v y q  e g e

consumer  l oses  the  p ro tec t i -ons  a f fo rded  by  S  15929(b )  ;  t he

deb t  co l f ec to r  i s  unde r  no  ob l i ga t ron  t o  cease  a fL  co fLec t i on

e f f o r t s  and  ob ta l n  ve r i f i ca t i on  o f  t he  deb t . " ) ;  see  a l so

Wi  che r  s  v .  EveLand ,  988  F .  S  rpp .  2d  942 ,  941  ( t r .  D .  Va .

1997 )  ( "Pu rsuan t  t o  S  1 ,6929 ,  howeve r ,  i f  a  consumer  con tes t s  a

debu  by  Le lephone  ra the r  t han  i n  w r i c i ng ,  Lhe  consumer  w i l l

i nadve r ren t l y  l ose  Lhe  p roLecL ions  f o r  deb ro rs  se t  t o rLh  i n

the  F .D .C .P ,A . ;  t he  deb t  co l l ec t i on  agency  wou ld  be  unde r  no

ob l l ga t i on  t o  ve r i f y  t he  deb t  and  cease  a l . L  co f f ec t i on  e f f o r t s

requ i  r ed  oy  S  1692q  (b )  .  " )  . De  I enda - r r s  a - re  Lhe re  f  o reA S

e n L i L l e d  L o  s u r u " r a r y  j u d g m e n t  o n  P l a i n r , i f f ' s  f . D . C . p . A .  c _ a j m

t o  t he  ex ten t  i - t  i s  based  on  De fendan ts '  f a i l u re  to  cease

coL lec t i on  ac tav i t aes  p r i o r  t o  P la i n t i f f ' s  subm iss ion  o f  a

wr i LLen  d i sp . re  o f  che  T -Mob i f e  accounL ,
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( d )  T - M o b i l e  A c c o u n t :  C o ] f e c t i o n  E f f o r t s

P l a i n t i f f  a l l e g e s  t h a t  D e f e n d a n t s '  c o f f e c t i o n  a c t i v i t i e s

i n r - l  d c , l  / - , e l l i n . 1  h , - r  h n m o  t o l o n h n n o  € i \ i 6  t - i m a e  n t z a r :  n a r i ^ ^q  y E ,  r v v

o f  f ou r  non ths  a f t e r  P la i n t i f l  ve rba l  i y  d i spu teo  rhe  T -Mob i l e

accoun t  and  t ha t  such  conduc t  i s  ha rassmen t  unde r  15  U ,S ,C .  S

1 6 q ? , 4 / 5 \  n a r a n . i F ' 1 - c  * c q n r - n r l  - h : j -  p t : i . ^ f i f f  f  a i . I s  t o  r a i s e  a

t r i ab le  i ssue  o f  f ac t  as  to  whe the r  De fendan ts '  co l l ec t i on

ca l l s  v i o l a ted  S  1692d (5 )  because  P fa i n t i f f '

o f  t he  deb t  d id  no t  requ i re  De fendan ts  to

ac t i v l t l es  and  because  P la in t i f f  p resen ts  no

ha rassmen t .

a  r z a r l - ' : I  n i c n r r f  a

c e a s e  c o f  l e c t i o n

o t h e r  e v i d e n c e  o f

A  d e b t  c o l f e c t o r  m a y  n o t  e n g a g e  1 n  a n y  c o n d u c t  t h e

ra tu ra f  consequence  o f  wh ich  i s  t o  ha rass ,  opp ress o r  abuse

deb t .  15

causang  a

te fephone  t o  r i ng  o r  engag ing  any  pe rson  i n  t e  l ephone

^ ^ * \ ? a - e r f  .  - n  * a n o a - , - . i  l  \ ?  ^ y  ^ ^ h t .  r  n ,  ,  ̂ ,  ,  -  1  ,  ,  - . r  i  t -  h  i r r - a h r -  l - ^  r h h ^ 1 ,r ) /  ! !  L v l r l l r r u u u - l y  e  a t - L - e t ,

abuse ,  o r  ha rass  any  pe rson  a t  t he  ca l l ed  numbe . r 15  U .S .C

S  1692d (5 )  .  A  deb t  co l l ec to r ' s  i n t en t  r o  annoy ,  abuse ,  o r

' z  h e  i r f c r r e d  h ' , r  c w , e m i n i  n / - r  l h a  n :  j  i r r 6  ^ n / io  \ , v r r J u i r s r  r L r a )  ,  r  e v  ! r

f r equency  o f  deb t  co l l ec t i on  ca l l s .  Meadows  v .  F rank ] i n

T - n l  l  c r - r  i  n n  q a r \ /  A 1  l .  t r a r l  A ^ ^ v 230,  233  (1 r "  c l r

2011 ) (ho ld i ng  t ha t  ques t i on  o f  ma te r i a l  f ac t  ex i s t ed  whe the r

aany  pe rson  i n  connec t l on  w l th  the  co l l ec t i on  o f

U .S .C .  S  1692d (5 )  .  P roh ib i t ed  conduc t  i nc l udes
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deb t  co f fec to r ' s  300  pbone  ca l l s  t o  consumer  amoun ted  to

na ras  smenr  )  .

P la in t l f f  i ns i s t s  t ha t  De fendan ts '  f i ve  phone  ca l l s  ove r

the  cou rse  a f  seve ra l  mon ths  amoun ted  to  ha rass rnen t

p r i nc ' pa l  I  y  be r -ause  Lhese  ca l l s  occL - r - r ed  a f  Le r  P f  a i nc i ' f

v e r h : '  - /  . l i  c n  r .  o - r  t  h e  T - M O b i l e  a c c o u n t .  A <  . ' r  i  q ^ r . < < o - l  e . r n r :E-v-v-.t--v.

DefendanLs  , , { e re  unde r  no  l ega l  ob_L iga t i on  t o  cease  co l l ec r l on

ac r i v i r  i e s  based  on  P la i n t i f f ' s  ve rba l  d i spu re .  P la i nc i t f

p resen ts  no  o the r  ev idence  o f  ha rassmen t .  On  fac ts  more

r - r r r o n  i n r  c  a r d  n , . - a  i r d i C a t i V e  O f  h a r a S s n ^ r l -  . n n r a . : . i . - r -' u r r L .  v y y '

r l - '  c d  r " - . 1  - r a h t  i  c  r ^ , - r - i h ^  . ?  ^ - t n t e d  i n  f a v o r  o -  r h e

. l - l ^ f  - -  S o o  I  P 6 - ^ \ 7 a  
"  

\ ,  A ^ 6 n ^ \ 7

. 0 1 ?  l , , J l ,  
- a j l l 5 6 -  ' 2  , v  n  F - -  i  M A , ,  - 9  1 1 - ? \  ( a r a r t i " q  s r . . r , r A  r ' v. 4 /  \ Y r u | . L

i r r r ' l r r r e r r  ' o r  c l e  f  a n , ' l a n t  d e b r  c o l l c c L o r  o n  a o n q r  r a - .  s  r - . r m n l : , n rr  ! v , L L P t a r r r L

unde r  15  U .S .C .  SS  1692d  &  L692d  (5 )  whe re  de fendan t  ca t l ed

n - a i " ^ f i F f  e i a L f  \ / - f  w o  t i m e s  a L  w o r k  a n d  a -  l ^ o n e  o v a -  e i o r -. - _ Y  ' ' r  E r Y ' r t

_  -  _ ' _ t f  e  o f  a n n r o > r i m : r e  l r r  l l  a \ r a r r r  t -  h r a a, L t v r r  (  , r  P c  I  . ) /  _ . .  -

r r  r  u r i r - o  i n  n n o  d : r r  h r r 1 .  , . ' i  r h ^ r 1 1 -  : r \ ,  ^ l - h 6 lL , r < l y -  d l r u  r _ / l - u o  D  I  ( r  d  |  |  f

e r r i , ' r a * - a  n '  n ^ l -  a r l -  i , a  I  t  r r  h : r , a e < i  n n  n n n r . l r r r r  I  .  . r r r - L a r  v  r - R F__-tt-!_!-=+____J--:-____:j!Llf

Group .  f nc .  ,  1 IA  F .  Supp .  2d  1301 ,  1305  (M .D .  F l a .

2010 )  t g ra r c i ng  summary  j udgmenr  a l t hough  rhe  debL  co l l ecLo - r

n . r -  l  a , . l  f  i  f  r \ r - e a \ ? F n  - i r n F s  - f j - p n  . ' a l l i n r r  c a ' , o n  t i m a c  n a r  z l : . ,

: * r l  l o . - . . . n ^  - i -  i n e n C i C a l  V O  j C e  m e s s a o e s l  :  W r  i i a  , ,  F . i -

R o - . \ \ r a - i  q a - \ / c  T - -  
" n l n  

h r T .  q ? n o l L n  * ?  t M  n  F l :  n 6 ^  1 a
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'  ( .  1  |  \  '  - r  r  :  r  '  i  n  c r  +  r r : r v  i r r r ^ l o m o r t  a l t l ^ o r - . h  L h e  d e b t  C O l f e c t O r

r i r r r l n n  n i n a  m . \ n l h e  r : l  l  o r l  l ? ?  t i m a c  ^ F i 6 h  - : l  l i n a  f a r r r  t - i m a c

d .e - "  - r r ' <  - l ^a '  v .  CCB Cred i c  Se rvs ,  ,  I nc .  ,  2471  W l

268L953 ,  *1  (M .  D .  F fa .  Ju l y  I I  ,  2011 )  ( g r : an t i ng  summary

r ' r , - l r r r e - l  f  ̂ .  a l e h l  . - - r 1 ' a n - ^ -  a l ' h n  r n l r  
" , h e r e  d e b L  c o l l e c t o r

ca l -Led  t he  debco r  f ou r t een  t imes  ou r i ng  rwo  weeks ) ;  Ca rman  v .

CB t r  c roup ,  l nc . ,  182  F .  Supp .  2d  1223 ,  7229  (D .  Kan .

^ ' r - I \  / - , - 6 r  i  , - , ,  - , , n a + a n  : ' ' r - ^ , . , h  c h e  d e b c  c O _ - L e c l o r

c a l L e d  t h e  d e b c o r  1 4 9  c i m e s  d u r i n g  t l v o  m o n t h s ) ;  P J g f i e s e  v .

P r o f .  R e c o v e r y  S e r v . ,  T n c . ,  2 0 1 0  W L  2 6 3 2 5 6 2 ,  * 9 - 1 0  ( E . D .  M i c h .

, T r r n , =  ) Q  2 n 1 O )  l . r r ^ n t  i n n  s r r m m , a r r z  i r r d n m o n r  :  l r h a r r n h  . r h a  r i a h l -

co . . ecLo r  ca l l ed  350  t imes  du r i ng  an  e i gh t  monLh  pe r i od )  .

Abse r r  ev j dence  o f  annoy ing ,  abus -ve .  o r  ha rass ing  conduc t ,

t he  pa t t e rn  and  f r equency  o f  De lendan rs '  ca r l s  r o  P la i n t i ' f

c rea te  no  t r : i ab fe  i s sue  o f  f ac t  unde r  S  1692d (5 ) .

(e )  T -Mob i fe  Accoun t :  Fa l se  Repor t i ng  to  CRAS

P la in t i f f  i n s l s t s  t ha t  De fendan ts '  dec i s i on  t o  r epo r t  t he

T -Mob i f e  accoun t  t o  t he  CRAs  v i o l a ted  15  U .S .C .  S  1592e ,  wh i ch

n r n h i l ^ , i  r c  n a h r  - ^ l  l ^ ^ r  ^ - r  r . - 6  r - l - : - ^  F - l  - ^  - ^ ^ - ^ c ^ ^ l  - ,  i ^ ^ -
l : , l v r r i ! r  ^  r  r r g  t d r : , c ,  r E l J r c > s r l L d L  t u l l S ,

b e c a u s e  P l a i n t i f f  h a d  i n f o r m e d  D e f e n d a n t s  t h a t  t h e  T - M o b i l e

a c c o u n t  w a s  i n v a l - d .  D e l e n d a n r s  a r g u e  t h a L  L h e y  m e c  t h e i  r

- - - - , - l -  ^ r ! ,  - r \ -  i d . F : ^ ? . r  
h v  f  I  a o , ^ r i  - r r  j - L o  T _ M o b i l e  d e b t

\ r . l  i s n r t : - r l "  i  n  r h c i  r  r a r - \ . r r l -  q  i ' . \  l h a  a R A e

A S
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D e b r  c o l  l e c r o r s  m a y  n o t  f a l s e l y  r e F r e s e n L  L h e  c h a r a c L e r ,

^ m . ] r r n i  . r r  I  a / i a l  q t A 1 -  r r q  n f  , r n r r  ' - l o h r  I  h o r r  n n m m r r n  i n : l  o

t o  any  pe rson  c red l t  i n fo rma t ion  wh ich  i s  known  o r  wh ich

shou fd  be  known  to  be  fa l se ,  i nc lud inq  the  ' t f a i f u re  to

commun ica te  t ha t  a  d i spu ted  deb t  i s  d i spu tec l .  "  15  U .S .C .  S

L692e (2 )  &  (B )  ;  Ca rev  v .  P innac le  C red r t  Se rv . .  LLC ,  2014  v i l .

54 I I 5 ,  *1  {M .D .  F l - a .  Jan .  1 ,  2014 ) (ho ld i ng  t ha t  ! ' .D .C .P .A .

n . \ a c  n / 1 l -  n r / 1 h r  l _ r  r a n r r r r ' n n  r ' l  i q n r r f  o d  d , - h . r  r n  n r o , - i i  r  : a o n z ^ i  a cv r J t _ u  L E v

bu t  a  deb t  co l f ec to r ' s  f a i . Lu re  to  commun ica te  tha t  a  d i spu ted

. l F h r  ' .  l i s n r - e - l  i  s  i  p l s € ' c l  a  v i o f a L _ o n  o f  r  h o  q l - a l -  r - t -  6 )  .  a - / 1 c f  :

v .  Campbe l l  ,  2AA6  ! ' i L  146208 ,  *13  (M .D .  F f  a .  Jan .  18 ,

2006 )  ( "Sec t i  o \  I 692e  (B )  p roh ib i l s  connun i ca r i ons  l o  any  pe rson

c red i t  i n fo rma t . i on  wh ich  i s  known  o r  shou ld  be  known  to  be

fa l se ,  i nc lud ing  the  fa i f u re  to  comrnun ica te  tha t  a  d i spu ted

deb t  i s  d i spu ted .  " )  .

I n  t h i s  case ,  De fendan ts  spec i  f i ca l l y  f l agged  the  T -

I {ob i l e  accoun t  as  d i spu ted  when  De fendan ts  repo r ted  tha t  deb t

r - o  t he  CF .AS .  The  F .D .C .P .A .  does  no t  r equ i re  deb t  co l f ec to r s

to  cease  repo r t i ng  a  deb t  t o  the  CRAS s imp ty  because  a

consumer  d i spu tes  tha t  t he  deb t  was  eve r  owed .  See  pou l i n  v ,

The  Thomas  Aqencv ,  760  F .  Supp .  2d  I 5 I  ,  159 -60  (D .  Me .

2011 )  ( deb t  co l l ec to r r s  r epo r t  o f  d i spu ted  deb t  t o  c red i t

r epo r t i ng  agenc ies  d i d  no t  v i o l a te  S  1692e (B )  even  t hough

consumer  exp f i c i t l y  t o ld  deb t  co .L lec to r  t ha t  t he re  was  no

T1



' l a n : l  
h a < i <  € n r  r l o h t  r r h a r a

deb t  w i th  c red i to r ,  and

r o l  I  a r - f  n r  h . r r J  n r a n o r  l r r  r r a r  i  f  i a d

A n n r . \ h - i  ' l t -  a -  \ 7  r : r l , a 6 l  d e b C  a S

Purpose F ^ -  / 1 l ^ ! ^ t - i - ^
v v L o t l l l l l \ . ] Cred  i  t

d i spu red )  .  De f  e - i dan rs  a re  enc i cLed  co  su [ r ] r a r y  j udg re ru  as a

sm a t t e r  o f  l a w  o n  P l a i n t i f f ' s  c l a i m  t h a t  D e f e n d a n t s  v l o l a t e d

1 6 9 2 e  b y  r e p o l : t i n g  t h e  d i s p u t e d  T - M o b i L e  a c c o u n t  t o  C R A S ,

2 I  .  L .  R . A .  L I A L M S

/ : \  D a z m i  < < i l - .  l a

P f a l n t i f f  c o n t e n d s  t h a t  D e f e n d a n t s  o b t a l n e d  h e r  c o n s u m e r

c r e d - L L  - r e p o r L  w : L h o u r  a  p e r m i s s i b L e  p u r p o s e ,  a  v i o f a L i o n  o f

t h e  F . C . R . A .  D e f e n d a n t s  a r g u e  t h a t  t h e y  o b t a i n e d  p l a i n t i f f ,  s

- r 6 . - i i  -  i h  - - F n e c t i o n  w i t h  L h e i r  a t L A - ^ r ^ ^  a a l - a ^ r  i ^ r  ^ F

t he  GE lMe i j e r  and  T -Mob i l e  accoun ts ,  wh ich  i s  a  pe rm iss ib le

n  t r n r \ q a  r - r d a -  i 1 - a  t r  C . R . A .

S e c t i o n  1 5 8 l b ( 3 )  ( A )  o f  L h e  F . C . R . A .  p e r m i t s  a  d e b t

r - .  l I  F . j -  . \ *  r n  1 6 . r  a c t  A  . r o . l i l  r a n ^ r f  i r  i r  r r c o c  r h a  r o n a r t  r a! ! Y v '  L  L r r s  l q P v l L  L v

r e v l e w  a n  a c c o u n t ,  1 5  U , S . C .  S  1 6 8 1 b ( 3 )  ( A ) ;  s e e  F l o t : e s  v .  I . C ,

Sys . ,  I nc . ,  2A I4 wL L319A46,  *3 (S  .  D .  FLa .  Ap r .  I  ,

a f  ] ows  a  consumer ,  s  c red l t  r epo r t  t o  be

p e r s o n  l n  c o n n e c t i o n  w l t h  t h e  r e v i e w  o r

co l l ec t i on  o f  a  consumer ' s  accoun t ) .

I n  t h i s  c a s e r  D e f e n d a n t s  c o n t e n d  t h a t  t h e y  o b t a i n e d

Pfa ln t l f f ' s  c red i t  r epo r t  t o  r ev i ew  P la i n t i f f ,  s  d i spu ted

deb ts .  De fendan ts '  deb t  co l l ec t i on  l e t t e r  t o  p la in t i f f

exp ress l y  s ta tes  tha t  any  i n fo rma t ion  ob ta ined  by  De fendan ts

2014 ) (F .C .R .A .

^ v ^ - -  l  l ^ l
y !  u  v  f q e u
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w i l l  b e  u s e d  f o r  d e b t  c o l l e c t i o n  p u r p o s e s .  P - l a i n t i f f  i n s r s t s

t h a t  D e t e n o a n L s  n a d  n o  p e r m i s s i b L e  p u t p o s e  L o  r e q L r e s L  h e r

c r e d i t  r e p o r t ,  b u t  o f f e r s  n o  e v i d e n c e  t h a t  D e f e n d a n t s  o b t a i n e d

r a -  ^ - ^ - l i r  . ^ - ^ . F  c  f n .  a n r z  n . r r n . ] q F  . ) j - h e I  t h a n  C O l l e C t i O n .y q ! y v J !

' l h e r , = f o r a  l .  t h e  e x t e n t  t h a t  P f a i n t i f f ,  s  F , C . R . A .  c f a i m s  a r e

b a s e d  o n  h e r  a l l e g a t i o n s  t h a t  D e f e n d a n t s  o b t a i n e d  h e r  c r e d i t

- e n . r r  r ^ r  . t n  i r r - e - . r i . . r h l c  n r * l . , .  q a  n , = ' e n d a n I ' s  a r e  e n t i t . l e d

l - ^  < r r m m ^  r v  i r l d - m a n t -

( b )  f a l s e  o r  I n a c c u r a t e  R e p o r t i n g

P-a i r t ' f f  a - -eoes  t ha t  De fendan ts  w i l I f r r l l v  an . l  l , now ino - r ,

repo r ted  i n fo rma t ion  to  CRAs  wh ich  De fendan ts  knew was  fa .Lse

and  i naccu ra te ,  De fendan ts  co r rec t l y  obse rve  t ha t  t he  F .C .R .A .

d o e s  n o L  p r o v - d e  a  p r i v a t e  r j g h t  o f  a c r i o n  I o r  i n a c c u r a r e

/  a h ^ r ]  i  n ^

The  F .C .R .A .  gove rns  c l a i -ms  by  consumers ,  l i ke  p l a i n t i f f ,

aga ins t  f u rn i she rs  o l  i n f o rnac ion ,  l i ke  De fendan rs ,  based  on

an  a l l ega t i on  tha t  t he  fu rn i she rs  submi t ted  i nco r rec t

i n fo rma t i on  rega rd ing  t he  co - t sume- r  Lo  CRAS.  G reen  v .  RBS  NaL f l

Bank ,  288  E .  Appx .  647 ,  642  (11 t '  C i r .  2OO8) ;  see  gene ra f f v  15

U .S .C .  SS  1581a (c )  &  ( f )  ,  1681s -2  (a )  .  Sec t i on  1681s -2 (a )  o f

] -ne F .C .R .A .  r equ i res  f u rn i she rs  t o  suhm i t  accu ra te

i n fo r :ma t i on  t o  CRAS.  c reen ,  288  F .  Appx .  a t  642 .  p fa i n t i f f

con tends  t ha r -  De lendan ts  v i o l aced  rh i s  p rov i s i on  oy  Lende r i r g

fa l se  i n fo rma t l on  rega rd ing  he r  accoun ts .  "The  F .  C .  R .A .  ,

L : 1



. - ' . , F v a r  d ^ 6 q  - r - l  n r o \ / i . l a  a  n r : v . ] - e  r ' . r h -  O f  a C t i O n  t O  r e d l e s s

s u c h  a  v i o l a t l o n  "  I d .  ( a f f i r m l n g  d r s t r i c t  c o u r t  g r a n L

n f  c r r m m - - , ,  i r r ^ ^ m 6 - 1  i n  f a v o r  o f  d e b t  c o l l e c t o r  w h e r e  c o n s u m e r

c o n t e n d e d  t h a t  d e b t  c o l l e c t o r  h a d  v i o L a t e d  t h e  S  1 6 8 1 s - 2  ( a )

d u t y  t o  p r o v i d e  a c c u r a t e  i n f o r m a t i o n  t o  C R A S ) .  T h e r e f o r e ,

s u m m a r y  j u d g m e n t  i s  p r o p e r  f o r  D e f e n d a n t s  o n  P l a i n t i f f ' s

F . C . R . A .  c l a l m  t o  t h e  e x t e n t  i t  i s  b a s e d  o n  a n  a l l e g e d

v i o f a t i o n  o f  D e f e n d a n t s '  d u t y  u n d e r  S  1 6 8 1 s - 2  ( a )  .

( c )  Reasonab le  f nves t i ga r i on  o f  a  D i spu ted  Deb t

P-La in t i f  f  a f f eges  tha t  De fendanrs  w i l l f u .L .Ly  v io fa ted  rhe

F .C .R .A .  r equ i remen t  t ha t  f u rn i she rs  o f  i n f o rma t i on  pe r f o rm  a

reasonab fe  i nves t i ga t i on  a f te r  rece l v lng  no t i ce  f rom a  CRA

LhaL  an  acco  -nL  i  s  d i  spu red .  Sec r i on  1681s -2  (b )  gene ra l l y

requ i res  c red i t  i n fo rma t ion  fu rn i she rs  to  conduc t  a  reasonab le

i nvesL igaL ion  upon  rece i v i ng  no t i ce  o f  a  d i spu te .  Howard  v .

P innac fe  C red i t  Se rvs . ,  LLC ,  2A IA  WL  2600753 ,  *3  (M .D .  ca .

2 0 1 0 )  l t ' A h e o n i  a l l c c l e r i n n s  n f  f r : r r d  i r i o n l  i i ' ,  r h a f ,  ^ r  ^ l  h d r

i s sues  no t  i den ta f i ab le  f rom the  face  o f  i t s  reco rds ,  t he

fu rn i she r  need  no t  do  more  than  ve r r f y  t ha t  t he  repo r ted

ln fo rma t ion  i s  cons i s ten t  w i th  the  i n fo rma t ion  i n  i t s  own

reco rds ,  " )  .  The  p la ln t i f f  has  the  bu rden  o f  show ing  tha t  t . he

i ^ ' / 6 e i i ^ : r  i ^ -  . r q  . "  r e a s o n a b l e .  W a  r e  v .  B a n k  o I  A r n e r i c a  C o r D . ,

9  r .  S " rpp .  3d  1329 ,  I 339  (N .  D .  ca .  2A I4 )  .
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1n  Ju fy  and  Augus t  2a !2 ,  De fendan ts  rece i ved  no t i ce  f rom

Lwo  CRAS,  Equ i f ax  and  Expe r j an ,  r ha t  P fa i n t j f r  d i spu red  t ha r

the  T -Mob i l e  accoun t  was  he rs .  De fendan ts  con f i rmed  tha t  t he

in fo rma t -on  Lhey  we re  repo rc i ng  t o  r he  CRAS was  Lhe  same

in fo rma t ion  tha t  t hey  had  rece i ved  f rom the  o r i g ina l

c red i to rs .  P la in t i f f  t akes  i ssue  w i th  the  fac t  t ha t  De fendan ts

examined  on l y  the i r  i n te rna l  reco rds  and  con tends  tha t  1 t  was

un reasonab le  f o r  De fendan ts  r o  r e l y  on  che  i n fo rma t i on  t hey

rece ived  f rom the  o r i g tna l  c red i to rs .  The  Cour t  no tes  tha t

De fendan ts  d ld  more  than  mere l y  re f y  on  the i r  l n te rna l  reco rds

-  t hey  reques ted  i n fo rma t ion  and  ass i s tance  f rom p fa in t i f f .

bu t  P la in t i f f  d id  no t  respond .  f n  the  absence  o f  p - l a in t i f  f  ' s

coopera t i on ,  t he  Cour t  f i nds  tha t  i t  was  reasonab fe  fo r

l e fendan ts  to  l im i t  t he  scope  o f  t he i r  l nves t i ga t l on  to  an

exam ina t i on  o f  i t s  own  e lec t ron i c  sys tems .  See  i d .  ( f i nd i ng -

tha t  consumer  fa i l ed  to  ra i se  a  genu ine  i ssue  o f  ma te r i a l  f ac t

t ha t  c red i t  ca rd  i s sue r ' s  i nves t i ga t i on  was  un reasonab fe  unde r

I .C ,R .A .  whe re  : he  i s sue r  r ev i ewed  i t s  l n t e rna l  r eco rds  t o

f  L : '  - t - , a  ^ ^ " . ' r r  w h o  s u b m i t L e d  t h e  d i s n r t e  a n d  - h o
u _  r P e  L ! owne r

soc ia ld a t e  o f  b i r t h ,o f  t h e  a c c o  - n L  h a d  c h e  s a m e  n a m e ,

q o r - t t r ' - r /  r r , - r F a r  > * " t  h n m o  r d r l r o e < r

III . CONCIJUSTON

f o r  L h e  r e a s o n s  s e t  f  o . r c h  a b o v e ,

su rxna ry  j uc l qmenc  (doc .  no .  e5 )  i s

D e f e n d a n t s '  m o t i o n  f o r

hereby GRjAIITED and
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P la ln t i f f ' s  "Mo t l on  t o  Supp ]emen t  P la i n t i f f ,  s  Mo t i on  i n

Oppos . i t i on  to  De fendan ts '  Mo t ion  fo r  Summary  Judgmen t "  (doc .

no. 103) is GRANTED. The C.Ierk is directed to enter FINA!

, I t  DGMENT in favor of  Defendants.  ter:minate al l  deadl ines and

mot ions ,  and  CLOSE the  case .  Cos ts  a re  taxed  i n  favo r  o f

D e f e n d a n t s  a n d  a q a i n s t  P f a i n t i f f .

ORDER ENTERED at Augusta, Georgia,  th is

Janua ry ,  2015 .
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