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B e f o r e  t h e  C o u r t  i s  D e f e n d a n t ' s  m o t i o n  f o r  s u m m a r y

l u d g m e n t  a n d  P l a i n t i f f ' s  m o t . i o n  t o  a m e n d  j u d g n e n t .  F o r  t h e

r e a s o n s  s t a t e d  h e r e i n , .  D e f e n d a n t ' s  m o t i o n  l s  G R A I I T E D ,  a n d

P l a i n t i f f '  s  m o t i o n  i s  D E N I E D .

I. INTRODUCTION

Pfa - t nc i f  f  M i chae l  Tay Io r ,  p roceed_nq  o ro  se ,  b roughL  rh i s

ac t i on  pu r . suan t  t o  t he  F reedom o f  I n fo rma t i on  Ac t r  5  U .S .C .  S

s52  ( *FOrA" ) ,

documents and

t h e  N a t l o n a f

O n  M a r c h

A / - 1 -  r a d r r 6 e I

reco rds  abou t

r . d  r h a  D r i r r : n , z  a r t ,  5  U . S . C .  S  5 5 2 a ,  t o  o b t a i n

i n f o rma t i on  a l l eged  t o  be  i n  t he  possess ion  o f

Secu r i t y  Agency  ( "De fendan t "  o r  "N .S .A . " ) .

78 ,  2013 ,  P fa in t i f f  submi t ted  a  FOIA  and  P r i vacy

to  De fendan t ,  seek ing  "a  copy  o f  any  and  a f1

lP la in t i f f l  ma ln ta ined  by  the  Na t iona f  Secu r i t y

T a y l o r  v .  N a t i o n a l  S e c u r i t y  A g e n c y D o c .  4 0

D o c k e t s . J u s t i a . c o m
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- - - r  - * ^ - ^  . 1 l -  h a -  + h i n . r c  a : ^ h  e n . , ) -  : . . a i  i ^ n  - r - : r  t  l ^ e
l 1 g E r r r y  d r L t v r l 9  s q g  L r  q y y

u J - r r v ! - a r | y  o r l u /  u !  a P P r v v  I  r r v  ! s q q f  r r Y

l D  a : r . f  i f  f r c l  r i r n  t .  I i q - a n  f ^  
- D  

F : . 1  : t € ,  e -  f  L ^ r r . r h j -  q  : r , . 1  r 6
L L  ! q l r r L r !  !  J t  | , , L v f

o : r r a < r j  r h a  l p l :  i n r  i  F f  ' q l  j -  h . r r . r h f  s ,  "  l q L a r ' r e " r  n a ^  q y
s s v e J u ! v P

' t l

Two weeks  l a te r ,  De fendan t  responded  to  P la in t i f f

exp .La in ing  tha t  h i s  FOIA  reques t  was  den ied  fo r  na t i ona l

s a r - r - i t - v  - 6 a s o n s  . , n d a r  F w c r n n r i  ^ n s  I  a r d  3  o I  F O I A .  P f a i n c i  f f

q  : n r e F  I  q  n r n - o c e  f  h a n  s ^ l a - r l ^  |  r e '  :  e '  ' n
J  u P P L u f J  P r  v e v J J

r h i s  Cou r r  on  Ju f y  5 ,  2413 .

n h  4 , , ^ 1 , a -  
' 1  

n 1 ?  n a f  a n d > n l  m ^ \ r A . l  f  n r  e r r m m a r r r  i r r d a m o n Iv r r  l r u Y u r L

v r h ;  ^ h  -  h c  f - . l r ' -  . ' r - a n f  a . l  i  n  n > r i  a r r ]  . l a r ' c d  j  n  r a  r l  O n

P la in t i f f ' s  FO IA  c l a j n /  Lhe  Cou r t  f ound  LhaL  FOIA ' s  Exempr i on

?  : n r l i c z i  D l : i n r - r f f ' s  - a . l ' r a < t  q F r - a r t s F  E x e n n f  i o n  3  w q S

a p p l i c a b l  e ,  t h e  C o u r L  d i d  n o L  r e a c h  r h e  q u e s L - i o n  w h e L h e r

F : z a m n l  i o n  1  . l l s n  : n n l i g 6 ] .  T h e  C o u r t  d e n i e d  D e f e n d a n t ' S  m o t i o n

f  n r  c u ' n " n a  r v  - r d o n a r t  a s  t o  P l a i n c i r f  ' q  o r i  r z a r - r z  A r - f  r - -  a  i nJ  u , ' u " e  !  ) ,

a w n l : i n i n . r  l -  h ^ 1 -

l u . l  n t i  i  De fendan t  can  p rov ide  su l f i c i enL  ev idence
a F F i r ' r a  : r , e ' r r  s h n r ^ ,  i n r y  t h a r  i -  i .  e r t i f f e d  t O  a n
^ - - ^ -  - - t s  I  ^ -
E ^ c L ' L P  L  '  v "

c o n d u c t e d  a  r e a s o n a b f e  s e a r c h  f o r  r e c o r d s
r o e n n n e i ' ; o  l . \  D l : i n r i f f ' e  p r i r r : r - r r  A . r  r a ^ , i 6 q F

t  FO IA  con ta i ns  n i ne  exemp t i ons ,  se t  f o r t h  a t  5  U .S .C .  S
q 5 7 / h l  / l \  F . \ ' a m n l i  / - \ n  I  r ' \ r . \ f  c r - 1 - s  n : l -  i . \ n : l  e a r - r r r i  l -  r r  i  n f ^ r r n a i  i  / - \ n

, . , L  i  -  o  t r vamn- ' n r  ?  ' r . o rno ra ies  i  n t o  FOTA ce rLa in  nond i sc l osu re
^ -?  con ta ined  i n  o the r  f ede ra l  s ta tu tesP r w v  ! r l u l r

i ^ r - -  r d r r ^  j - L - q F  r \ r - - F . +  i  . . r ' r  r - l : s s i f  i a - l  i n f o f m a t ' i o n .



sunmar  y  j udgmenc  on  t h i s  g round  i s  unwar ranLed .

(O rde r  o f  Aug .  1 ,  20L3 ,  a t  31 . ) .  The  Cou r t  o rde red  t ha t  t he

^ ^ f  ^ . . r  - - ,  r " r  i - ^  ^ i v l t  m r - i ^ n <  , . , : c  7 6 ^ F F l * 6 . 1  r n r  :  n c r i  ^ . . j  n f! ! v y q L L s u  L v r  q  y s

t h j r Ly  days .  Du r i ng  t haL  new  f i l i ng  pe r i od ,  De fendan t -  f i l ed  a

second  no t i on  f o r  sunmary  j udgmen t  add - ress inq  t he  de t i c i enc ies

in  i t s  f i r s t  mo t . i on  fo r  summary  l udgmen t  and  P la in t i f f  f i . Led  a

mot ion  to  amend  judgmen t  as  to  h i s  FOIA  c la jm ,

II. SUM}ARY JI'DGMENT STANDARD

The  Cou rL  shou ld  g ran t  su rmary  j udgmen t  on - l y  i f  Lhe re  r s

no  genu ine  i s sue  as  t o  any  mace r i a . l  I acL  and  rhe  mov i  ng  pa r t y

i s  en t i t l ed  t o  j udgmen t  as  a  ma t te r  o f  f aw .  Fed .  R .  C i v .  F .

55 (c )  ,  Fac t s  a re  ma te r l a f  i f  t hey  cou fd  a f f ec t  t he  ou t come  o f

che  su_LL  unde r  t ne  qove rn ing  subscan t i ve  I aw .  Ande rson  v .

L i be r t y  Lobbv ,  I nc . ,  4 ' / ' /  U .S .  242 ,  248  (19S6 )  .  The  Cou r t  mus t

v iew  the  fac ts  i n  t he  l i gh t  mos t  f avo rab fe  to  the  non -mov ing

pa r t y r  Ma tsush i t a  E fec .  I ndus .  Co .  v .  Zen i t h  Rad io  Co rp . ,  475

U . S .  5 7 4 ,  5 8 7  ( 1 9 8 6 )  ,  a n d  m u s t  d r a w  a l L  j u s t i f i a b l e  i n f e r e n c e s

L n  i r s  f a v o r .  U n i L e d  S t a t e s  v .  F o u r  p a t c e l s  o f  R e a I  p r o p ,  i n

C n l v s  q A 1  a  ? d  l l ) e  1 A 1 f  t 1 1  f i rs !  g s r  ( s  c r  !  u r L  d I e J U > d  - . .  - J  _  -

1991 )  i e r  banc l  l i n re rna l  punc tua t i on  and  c i LaL ions  om i r t ed )  .

The  C le r k  has  g i ven  rhe  non -mov ing  pa r r y  r oL i ce  o I  t he

mo t i on  f o r  sumrna ry  j udgmen t  and  t he  summary  j udgmenr  r u l es f  o f

t h e  r i o L L  t o  f i  l e  a f t i d a v i L S  o r  o r h e r  m a t a r i : ' c  i n  o n n n < i f i n , 1

a n d  o f  r h e  c o n s e q u e n c e s  o f  d e f a u l t .  ( D o c .  n o .  1 2 . )  T h e . r e f o r e ,



the

822 ,

f o r

a re

no t i ce  requ i remen ts  o f  G r i f f i Lh v .  Wa inwr i qh t , 112 t r .2d

825  (11Lh  C i r .  1985 )  ( pe r  cu r i am) ,  a re  sa r i s l - ed .  The  r ime

f  i l  n n  m . : l - c r i : l c  i n  a n n n e i r i n n  h : <  a w n i r a r r  - * n  - t - ^
-  L - _ - r 9  - . ' u  ! !  J r J r r v J r  u ^ v f - L J ,  r r l l r L - L L J l l D

r .  n o  f  ^ ,  ^ . r -  <  i - l e r : r i  6 1 .

rrr. prscussroN

A.  S tandard  o f  Rev iew

"The  F reedom o f  I n fo rma t ion  Ac t  es tab l i shed  a  b road

manda te  f o r  d ' s c l osu re  o f  gove rnmenra l  i n f o rnaL ion  by  requ i r i ng

tha r  a -  |  maLe r i a l s  be  made  pub l i c  un less  exp l i c i t l y  a l l owed  t o

h ^  L a ^ j -  - ^ ^ r ^ l -  . \ f  l h a  a 5 1 o . r n - i  ^ r q  a  a  -  7 t  - ,  c i * ^  4 1 IL ^ r r L r | J  r f  e r r o

U.S .  159 ,  I 82  (1985 )  ( c i t i ng  S .Rep .  No .  813 ,  89 .h  Cong . ,  1 . t

Sess . ,  10  (1965 ) ) .  "The  Ac t  r equ i res  cou r t s  t o  r ev i ew  de  novo

agency  c fa ims  o f  exempc ion ,  and  i l  p l aces  on  Lhe  agency  rhe

l : u rden  o f  de fend jng  i t s  w iLhho ld i ng  o f  j n f  o rmaL_Lon . ' ,  I d .

( c i c i ng  5  U .S .C .  5  552  (a )  ( 4 )  (B ) ) ;  News -P - ress  v .  Un i t ed  S ta res

Depa r tmen t  o f  Home fand  Secu r i t y ,  489  F .3d  1173 ,  1187  n .  13  (11 t i

C i r .  2007 )  ( *  l T l he  FOIA  c fea r f y  p rov ides  t ha t  a  d l s t r i c t  cou r t ,  s

rev iew  o f  an  agency ' s  dec i s ion  to  w i thho ld  i n fo rma t ion  i s  de

novo ,  see  5  U .S .C .  S  552 (a )  ( 4 ) (B ) ,  bu t  i s  s i l en t  as  t o  t he

p rope r  sLanda rd  o f  appe l l a te  r ev i ew . " ) ;  C i v i l  L l be r t i es  Un ion

o f  M i ch iqan  v .  F .B . I .  |  734  E .3d  460 ,  4G5  (G t r .  C i r .  2013 )  ( "The

d is t r i c t  cou r t  rev iews  an  agency ' s  dec i s ion  to  deny  a  FOIA

reques t  de  novo ,  w i th  the  bu rden  on  the  agency  to  j us t i f y  i t s

w i t hho ld i ng .  " )  ( c i t i ng  5  U .S .C .  S  552  (a )  ( 4 )  (B ) ) ;  B loomberg ,  L .p .



v .  B o a r d  o f  G o v e . r n o r s  o f  t h e  F e d e r a  I  R e s e r v e  S y s L e m ,  5 0 1  F . 3 d

' t / 1  ' 4 1  t ' r t . ' : -  2 0 - 0 )  { t ' T L e  A o o " r . v /  s  d e c i s i o n  t h a t  c h e\ -

i n f o r n a t i o n  i s  e x e m p t  f r o m  d i s c l o s u r e  r e c e j v e s  n o  d e f e r e n c e ;

' ^ ^ ^ r / r i ^ ^ r "  + h n  A j  s t r i c t  c o u r t  d e c i d e s  d e  n o v o  w h e t h e r  t h e

a g e n c y  h a s  s - s L a i n e d  i t s  b u  r  d e n  .  "  )  (  c  i  r  i  n  g  5  U . S . C .  S

5 5 2  ( a )  ( 4 )  ( B )  ) ;  B a t t o n  v .  E v e r s ,  5 9 8  F . 3 d  1 6 9 ,  1 7 5  ( 5 | '  C i r .

2 0 1 0 )  ( " I T ] h e  F O I A  s t a t u t e  p r o v i d e s  t h a t ,  w h e n  t h e  c o v e r n m e n t

w i t h h o l d s  i n f o r m a t i o n  f r o m  d l s c l o s u r e ,  t h e  a g e n c y  h a s  t h e

l - . r r . l a r  F ^  .  / ^  ^  i o  n O V O  t h a t  t h e  i n f O r m a t i  n n  .  o  e y e . n n l -  f  * n m

d i sc l osu re . " ) ( c i t i ng  5  U .S .C .  S  552 (a )  ( 4 )  (B ) ) ;  see  5  U .S .C .  S

552 (a )  ( 4 ) (B )  ( "On  comp la in t ,  t he  d i s t r i c t  cou r t  o f  t he  Un i t ed

S ta tes  ,  has  _  u r i sd i c t i on  ro  en j  o i n  t he  agency  f r om

w i th l ^o l d i ng  agency  reco rds .  1n  sJch  a  case f  Lhe  cou rL  sha l l

de te rm ine  the  ma t te r  de  novo ,  and  may  examine  the  con ten ts  o f

such  reco rds  i n  camera  to  de te rm ine  whe the r  such  reco rds  o r  any

n : r -  - l ^ o - F . 1 f  s h e l l  l . . e  u r i i h h t r l d  r r n c l e r  : n r r  n f  r h o  a v a m n r -  i ^ h <. t / L r v i i J .  ,

" )  .

Ana lys i s

As  no ted ,  t he  Cour t  i den t i f i ec l  two  de f i c i enc ies an

De fendan t ' s  f i r s t  mo t ion  fo r  summary  j udgmen t :

( 1 )  De fendan t  d i d  no t  adequa te l y  exp la i n  t ha t
P la in t i f f ' s  reques t  i s  cove red  by  an  exempt lon
under  the  P r i vacy  Ac t ;  and

(2 )  De fendan t  d id  no t  p rov ide  su f f i c l en t  ev idence
show ing  tha t  De fendan t  d id ,  i n  f ac t ,  conduc t  a
reasonab le  sea rch  f o r  P la i n t l f f ' s  r eco rds .

The  Cour t  add resses  each  . i ssue  l n  tu rn  i n  l i gh t  o f  t he

B



j n f o rmaL ion  and  au tho r  i L i es  p rov ided  by  De fendan t ,  che  Na t i ona l

Secu r i t y  Agency ,  - n  - i r s  second  -no t i on  ' o r  summary  j udqmen t .  I n

e h ^ r r -  r - a + 6 - . - . t i .  - ^ r v a - f  <  r h F  r y . h , - * .  f  h e  C o u r c  i d e n L i l _ L e d  i n

Lhe  f i r s r  mo r i on  l o r  summary  j udgmenc .

A  r v a m n r  i  n r  I n r j a  r  r  h a  p r i  \ r : . - \ /  A / - r

The  tex t  o f  t he  P r i vacy  Ac t  p rov ides  tha t

f c l he  head  o f  any  agency  may  p romu lgaLe  - r , - r l es  f i n
acco rdance  w iLh  s ta ru ro r y  r equ i remen ts ]  t o  exempr
. r n v  s v s - p r r  o f  r e c o r d s  w i r h i n  L h e  ; f l e ^ . v  f r n n
l P r  i  L , r a r r  A n l. , - -  F -ovas lons  gove rnang  agency  responses
Lo  reques t s  f o r  i n f o rma t i on l  i  f  r he  sys ren '  o f
reco rds  i s  sub jec t  t o  t he  p rov . i s i on  o f  sec t i on
552 (b )  ( 1 )  o f  t h i s  t i t l e .

5  U .S .C .  S  552a (k )  ( 1 ) .  Sec t l on  552 (b )  ( 1 ) ,  i nco rpo ra ted  by

re fe rence  j n  Lh i s  P r i vacy  AcL  exempL ion ,  i s  Exenp t  i on  1o f  FO IA

\ ^ i h  - L  n * . \ - A ^ i -  s  r r ^ r r  d i s c l o s u r e  c l a S S i = i e d  i n f o r m a r j o n .  5  U , S . C -

S  5 5 2 ( b )  i 1 ) .  A c r - o r d - n q  t o  L h i s  s r a r u r o r y  s c l - e n ' e ,  f i n d i n g  t h a L

i n f o r m a t i o n  i s  c o v e r e d  b y  E x e m p t i o n  1  o f  F O I A  m e a n s  t h a t  t h e

s a m e  i n f o r m a t i o n  i s  a l s o  e x e m p L  u n d e r  t h e  P r i v a c y  A c c .  S e e

M : k l z r r  r r  a h a . l . \ f  t  l e . a  r  c ,  ^ -  1 A  A ^ ', u v v .489  F .  Supp .  2d  42 I  , 440  (D .N .J .  2AA1  )

a f  t ' d ,  54 I  L .3d  205  (3 :  C j  r .  2008 )  ( i n f o rma t i on  exempr  unde r

r X e r , l n l -  i o r  
_  

o '  F O T A  i  q  : t  q . 1  a x c r . l n r  r r r r l o r  f  L c  p r  i \ / F , ^ \ /  A ^ l  a - d

r he re fo re  a  cou r t  can  ana l yze  Lhem LogeLhe r )  ;  see  a  l so

Bass ioun i  v .  C .1 .A . ,  J92  F .3d  244 ,  245  (7 '  C i r .  20A4 )  \ J .

c . q t , - r l - - . ^ L \  l r r n l r r - -  - j  : r r :  a -  i - A . r s  r p . r r s : I  t O  h a n d  O V e f  O f

d e s c r i b e  d o c u m e n L s  L h a L  m e n r i o n  p l a i n t i f f  p u r s u a n L  L o  F O I A  a n d

P /  i  \ / ^ ^ \ /  A - l  h e . , t r i q e  b o l h  F O I A  a n d  t h e  D - i  \ / ^ ^ \ /  A . - '  r - o r r :  : n

i n n q  f n r  r l : e e i  f i o r i  i h f ^ r m r i - i ^ . \



A c c o r d i n g l y .  t n e  C o u r t  w i I I  n o w  a d d r e s s  w h e t h e r  E x e m p L i o n

'  n f  F O I A  a n o - ' e s  f . , 1  p l > i n - i € f ' q  - a . r ' r a s t .  D e f e n d a n r  a s s e r t s

'  r  -  ^ . .  ^ .  ^ L -  i  -  F a l  
-  r  / - r a n - a  r a l - ^ r . 1 .  l a e - r e  L o  - r e s - i d e  i n  a n! !  d l r y  l Y s r r u s

\ T  q  A  D r i  r z : n r r  A - i  q r r < f  a m  n f  p o c n r d <  N l  q  A  r - n t t l  d  n n r  n t t h ' l  i  r - lr - - - - -  Y

. . r - f  i  r n  o r  . l e r v  - h e  e x i s L e n c e  a r  n o n - e x :  s t e n c e  o f  t h o s e

i n r - 6 l l i n c n n ^  - o - n r r l <  T n  s ' r n n ^ r l -  ^ f  - l - i .  n n q i -  i r - r  
- l a ' F . . 1 ^ n t

s u b n i t s  t w o  d e c l a r a t i o r s  b y  M r .  D a v i d  J .  S h e r m a n .  L h e  A s s o c i a L e

D i r e c t o r  f o r  P o f i c y  a n d  R e c o r d s  a t  N . S . A .  M r .  S h e r m a n ' s

r a c . . - s  h  l  i  ' ^ c  ' n r : -  r t r l a  a s s a r t r . . r  F O - A  : n d  P - i v e n r r  A - t

exemp t i ons  ove . r  N .S .A .  i n f o rma t i on  i n  Lhe  cou rse  o f  l i t i ga t i on ,

Mr .  She rman  s ta tes  t ha t  N ,S .A . ' s  de te rm ina t i on  t ha t  l t  cou ld

no r  acknow ledge  Lhe  ex i sLence  o r  non -ex i s tence  o f  i nLe f f i gence

in fo rma t lon  on  P la in t i f f  i s  p rope r  because n n < i l - i r r o

n e g a r j  v e  r e s p o n s e  L o  P I a i n r -  i  f f ' s  r e q u e s L  w o u l d  r e v e a l

i n f o rma t i on  LhaL  i s  cu r ren tLy  and  p rope - r l y  c l ass i f i ed  i n

acco rdance  w i th  Execu t i ve  Orde r  13525  and  i s  t hus  exempt  f rom

d-sc . I os - r r e  unde r  SecL ion  552  (b )  ( 1 )  o f  Fo IA .  The - re Io re ,  t he

reques r  i s  a l so  exemp t  f r om d i sc l osL , - r e  unde r  Sec t i on  552a (k )  ( 1 )

^ f  I  h 6  P r i  \ r r ^ \ r  A / - +

c o n d u c r s  a  d e  n o v o  r e v i e w  o f  a n  a o e n c v ' s

u s e  o f  a  E O I A  e x e m p t i o n  i n  t h e  c o n t e x t  o f  n a t i o n a f  s e c u r i t y

$ ^ - ,  - r - c  n , s c  a c c o r d  s u b s L a n L i a l  w e i q h t  L o  a n  a q e n c v ' s

. f  ' ' r - l a r z i  |  . ^ , ) - o , r ' r o  L h e  d e t a i L s  o f  t h e  c l a s s i f i e d  s t a t u s  o f

t - h a  r l i  e n , , t - 6 / . l  r a r n r ^  ' t  h ' 1 a 1  f  , '  ^  T  L  4 1 ?  F  r . i  ? - ? n  1 1 /  l n  r -

C  .  r n l f \  I  i n t 6 " n : l  ^ i t  = r i a n c  : ^ n  F , - r ^ t - , - r l  : ^ ^  ^ h i i - ^ ^ \  / ^ * h F - - i S



i -  ^ - i - i - - l \  / ^ i - i ' - -  V r i  L n r  i : n  r r  F l c n ,  r  . \ T  q F : l o  q A A  F  ) d  
- 1 2 A

L t r a f  /  \ ! f  u f r r \ . . {

f  ? o  / n  ^  . : v  l o o ? r  / " , r n  t - i  n ^  . l a f a r a n ^ a  ^  a v n F - l -  i s o  r f  : r ] a r ^ i c S/ l ' | v L | | 1 9 4 9 9 1 . 9 1 !

c n . r ^ . t a . l  i n  n ^ f  i . n a l  < e l - r r r i f  r r  . a n r i  f n r e i n n  n n l i a . , \ \  t - { a r ^
Y e L ! v 1 t  t  .

sunmary  j udgmen t  i n  f avo r  o f  De fendan t  on  P la in t i f f /  s  P r i vacy

Ac t  c la im  1s  war ran ted  because  Mr .  Sherman 's  dec fa ra t i ons

desc r ib ing  the  j us t i f i ca t i on  fo r  nond isc losu re  a re  reasonab ly

c - 6 ^ i T i ^  . y . . 1  : r ^  F ^ l -  C O n L r O V e r  t _ e d  e i t h e r  h v  r o n - r a r \ /  A \ r  i c j e n r ^

i *  - h a  r o ^ o r c l  r n r  h v  a . z i - l a n ^ a  ^ f  : ^ ^ F ^ ,  b a d  f a i t h ,

B.  Reasonab fe  Sea rch  f o r  P la i n t l f f ' s  Reco rds

The  second  de f l c i ency  the  Cour t  no ted  i n  De fendan t ' s  f i r s t

mo t i o r  f o r  sLmma- ry  j udgmen t  was  Lha t  De fenoanL  d id  no t

su f f i c i €n t l y  desc r ibe  i t s  sea rch  fo r  reco rds  abou t  p fa jn t i f f

t ha t  a re  ma in ta ined  i n  a  P r i vacy  Ac t  sys tem o f  reco rds .2

An  agency  may  sa t i s f y  i c s  bu rden  unde - r  t he  P r i vacy  AcL  by

r r ^ " i , - i  : - - h . t l . ' v  c l e - a i  l e . l  a f  f  i 1 : r r i f  -  s e  - i r n  f . r - t h  r h er ' r 1 9  r v ! L r !  L r

s e a r c h  L e r m s  a n d  L h e  L y p e  o f  s e a r c h  p e - r I o r m e d ,  a n d  a v e r r i n g

t h a t  a f l  f i l e s  L i k e l y  t o  c o n t a i n  r e s p o n s i v e  r e c o r d s  ( i f  s u c h

r e c o r d s  e x l s t )  w e r e  s e a r c h e d .  "  C h a m b e r s  v .  U . S .  D e p /  t  o f

I n t e r i o r ,  5 6 B  F . 3 d  9 9 8 ,  f 0 0 3  ( D . C .  C i r .  2 0 0 9 )  ( q u o t i n g  M c c r e a d y

v .  N i c h o l s o n ,  4 6 5  F . 3 d  1 ,  1 4  ( D . C .  C l r .  2 0 0 6 ) ,  s e e  L e e  v .  U . S .

A t t o r n e v  f o r  S .  D l s t .  o f  F f a . ,  2 8 9  F .  A p p , x  3 1 7 ,  3 8 0  ( 1 1 ' h  C i r .

Def  endan t  d i s r , - i ngu i shes  be rween  N .  S .A .  sysLe rns  o f
r F . o . . ' l q  e r r h i c r - j -  f . r  l h a  P r i  \ 7 . : . \ /  A . - 1 -  r a n r r i n i n a  i n 1 . a r m : r  i a n. r ! L  L v r r L u r r r  L  I Y

- 6 - r - : i * i - ^  . -  : n . . l i . . . , d u a l s  a f f j l i a t e d  , / v i  r h  j - h -  a . . y a . r - l /  t F \  ds v q L r r  ) /  \ c . v .

. ^ n l  r ^ r - i . \ r c  )  ^ n . l  I {  q  A  c u c r a m d  a fo | J P - L - L L c 1 t t L : j ,  s l l l P  L U y E ' C o r  I  o , r u  . . . .  - - , .

r eco rds  con ta i n i nq  f o re i gn  i n re l  j  i gence  i  n t o rma t i on .  The
fa t te r  i s  add ressed  i n  the  p rev ious  sec t i on  and  fa l l s  under
Exempt i -on  1  o f  FOIA  and  the re fo re  a f so  the  P r i vacy  Ac t
exempt ions i  t he  fo rn re r  i s  add ressed  i n  thas  sec l - ron .



" ' l ' l p \ / : f  
f i r v i n a  n i e  r  i . '  - o . . r f  .  s  1 - a r l -  . 1  f  S | l T T a r V  :  , 1 o r - t a r f  r t l

f a v o r  o f  a g e n c y  a n d  c o n c l u d i n g  r h a t  i t s  s e a r c h  I o r  r e c o r d s

I ' a  _ ^  F t : i * r i f r . <  D r : \ / r - , ,  a ^ r  = - - l  E n T A  F A ^ r ' 6 e r c  r . , . t s

reasonab le  where  de fendan ts  p roduced  de ta iLed  a f f i dav i t s

a v - l : j . i h ^  l _ L 6  - ^ . h ^ - l  o r  n r o r : e s e i  n r r  n ' . r .  t -  ,  f  I t  q  r a a - . ) r  l s  - c r r r - a s _,  u J  I  s Y u s .

- h ^ , . ? i  r ^  f  t ^ - +  t -  l ^ a r ,  c a =  - ^ 1 , - - t  . . - - ^ r F  -  h a  , - a . c - r d  m .  ^ h tr r r  I  Y

r e a s o n a b l y  h a v e  b e e n  f  o u n d ) .

A s  M r .  S h e r m a n  e x p l a i n s  i n  h i s  f i r s t  d e c l a r a t i o n ,  t h e

, r i , - r  - ^ -  1 ^ ^ a - a  a . \ /  <  . ^ h  r a a -  r . - . t  s  a  f  t  a -  r - n n d r - - l -  i  n . r  dv v , r v u v L f r r Y

sea rch  o f  Lhe  sys tems  rha t  wou ld  l  i keLy  con ra in  r eco rds  abou t

P la i n t i f f ,  i f  such  reco rds  ex i s t ed .  I n  h i s  second  dec la ra t i on ,

Mr .  Sherman  desc r ibes  tha l  sea rch  i n  de ta i l  .  H i s  desc r ip t i on

inc fudes  the  names  o f  t he  o f f l ces  a t  t he  agency  i nvo l ved  i n  the

search ,  t he  name o f  t he  da tabase  sea rchedr  the  h i s to t  y  and

p r rpose  o f  r ha t  da labase ,  r he  sea rch  Le rms  used  Lo  sea rch  t ha r

Ca tabase ,  and  the  reason  tha t  pa r t i cu la r  da tabase  i s  t he  mos t

1  i ke l y  - Loca r i on  whe re  i n f  o rmaL_ ion  abou r  p l a i n t i  f f  m igh t

reasonab ly  be  found .  Tha t  sea rch  re tu rned  no  resu f t s .  These

f  . r r : r s -  c o n s i . l F r e d  i n  l -  h e  I  i . r h t  m . \ c t  f : r z n r e h l  a  J - ^  p l i i h t -  i  F r  i ^

suf  f  ic ient  to  \ , , ]ar rant  summary l  udgment  i -n  f  avor  of  Def  endant  as

t o  P l a i n t i f f ' s  P r i v a c y  A c t  c l a i m .

IV. PLAINTIFF, s MOTION TO aMEND ,I'DGMENT

Ct tang  Eede ra l  Ru Ie  o f  C i v i l  p rocedu re  59  (e ) ,  p l a i n t i f f

r : ne f y  f i l ed  a  mo t i on  seek inq  amendmen t  o f  t he  f i r s r  sumrna ry



i r . r . l ^ n a n t  l - h a  ^ ^ " r t  . r - : ' 1 j -  F . l  i  n  f : v n r  o f  D e l e n d a n t  a S  t o

P f a i n t l f f ' s  F O I A  c f a i m ,  T n  t h a t  O r d e r ,  t h e  C o u r t  n o t e d  t h a t

"  l b l  e c a u s e  P l a i n t - i f  f  f a i l s  t o  r e b u L  D e f e n d a n t ' s  p o s i t i o n

r o c e r d i - n  . h o  a r . \ n r  o l ' ,  n .  i . s  r : l  ^ , n : r  v e q n . ) . q c - '  n a f e n d a n f ,  S::--!-:lijs

amended  mo t lon  fo r  summary  j udgmen t  as  to  P la in t i f f ' s  FOIA

. reqJesL  - s  g - ranLed . "  l n  h i s  mo t i on  t o  amend  - *dgmenr ,  P la i n t i I I

a t r emp ts  co  p rov ide  chaL  rebucca l .  The  t ime  l o r  do ing  so ,

h ^ L r a \ r a r  i <  h r < < 6 d

The  on l y  g rounds  f o r  g ran t i ng  a  Ru le  59 (e )  moL jon  a re

naw l  r r  d i  qc -o r r c rcc l  c r z i  dence  o r  man l fes t  e r ro rs  o f  ] aw  o r  f ac t .

A rLhu r  v .  K ing ,  500  F .3d  1335 ,  1343  { l l ' r  C i r .  2007 )  ( c l r a t i ons

om i t t ed )  .  A  Ru le  59 (e )  no t l on  canno t  be  used  t o  . r e f i t r ga te  o fd

m r 1  ]  6 r <  n r  r r i c a  r r* -  gumen t  o r  p resen t  ev idence  tha t  cou fd  and

shou ld  have  been  p resen ted  a t  r he  c  ime  o f  t he  p rev ious

decision. fg! ,_

In  h i s  mo t i on /  P fa i n t i f f

f r usc  ra r  i  on  w i t  h  De fendanL '  s

ex i s tence  o r  non -ex i  s  t :  ence

Pra i r c i { t .  He  demands  some th ing

F v n r c q q F q  . l i  < < e t  i  < f a C t i o n  a n d

r e f u s a  1  L o  a c k n o w - e d g e  c h e

n f  i - t  e l  I  i  r r e - r - c  . e C O I d S  o n

m o r e  f  n a n  a  m e . r e  " c o n c l  u s  i  o n a  r y

"  A  re fusa l  t o  admi t  o r  deny  the  ex i s tence  o f  reco rds  i s
l r r  k n o r ^ r n  : c  :  C l . \ m ^ r  r a < n / 1 n q a  ( o a  o f  f  i  n o  n f  . - a n i r :  l. Y_:_Y lz_.i___i___.t__:- -

Co l l a te ra f  Counse l -  ex  re l .  Mo rden t i  v .  Dep ' t  o f  Jus t i ce ,  331
t r  ? . 1  l q q  e f l l  n  ?  / 1 ' '  ^

\ , r  L l r .  zuuS l  I  A  b romar  response  ne l t ne r
con f i rms  no r  den ies  the  ex i s tence  o f  documen ts  sough t  i n  t he
E r - ) T A  r a ^ r r a < i  T h i  h ^ q  i l - <  n . i n i n  i n :  a : q o  n ' , a 1 r r i n a :

F O I A  r e q u e s r  f o r  i n f o r m a c i  o n  o n  r h e  G L O | 4 A R  E X P L O R E R  s u b m a r i n e -
' - - - - - - - - - - - ' - - - '

/ n  a  f - i r  1 q ? A \ \
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s ra renen t "  and  aLLempLS  to  cha l  - Lenge  t he  cons t i t u r i ona l i t y  o f

^  ' : l . - rF r  rFsn . -q t r  P la i n t . i f f  does  noc  exD la in  whv  Lhese

argumen ts  were  no t  ra i sed  ea r .L ie r /  and  he  may  no t  use  a  Ru . Ie

5 9 { t r )  ' r o . ' o n  - o  . i i S e  L h e m  n o w .  E v e n  i t  L e  e l  i . l  t i m a - \ ,  r a } - . L

D o < a n - t , r - r + ,  c  r ^ c r f  i ^ n  r a r r - , . . t i  n -  t l ^ a  n - - n - i e l -  v  o T  i l q  G l n r a rr t r v  y L  v I J ! r r L y  v !  I  L r  g

r esponse ,  h i s  a rgumen ts  wou fd  J i ke l y  f a i l  on  r - he  mer i t s .  FJ r

t he  reasons  s ta ted  i n  t h i s  O rde r ,  P fa i n t i f f ' s  r eques t  f o r

reco rds  l r om De tendan r ,  i f  Lhey  ex i s r ,  i s  exempr  f r on

d . i s c l osu re  unde r  5  U .S .C .  S  552 (b )  ( 1 )  and  t he re fo re  a l so  5

U .S .C  S  552a (k )  ( 1 ) .  P la i n t i f f ' s  mo t i on  t o  amend  j udgmen t  i s

DENTED.

v. coNclusroN

Based  upon  the  fo rego ing ,  De fendan t ' s  mo t ion  fo r  summary

ludgmen t  (doc ,  no .  2 '7 \  \ s  GRAI ITED,  and  P la in t l f f ' s  mo t ion  to

amend  judqmen t  {doc .  no .  25 )  i s  DENIED.  The  C le rk  i s  d i rec ted

to  CLOSE th i s  case .

<l''-->
ORDER ENTERED at Augusta. Georgia.  Lhis O/U 

- 
day of

Sep tember ,2014

UN]TED STA D I S T R I C T


