
ORIGINAL
IN THE T'NITED STAEES DISTRICT COURT FOR

SOUTHERN DISERICT OE. GEORGIA
DUBLIDI DIVISION

STEVE HUGH EZZARD,

D R .  A J I B A D E  a N d
BRAD HOOKS, Warden,

De fendant  s  .

cv  314-141

cr-t[{

O R D E R

Be fo re  t he  Cou r t  i s  p ro  se  P la i nc i f I ' s  "Ob  j ec t . i on  t o

MF. r i  s l - r ^ l -F  o rde r  t o  Denv  Dor : r rmen t  428  Mor  i on  to  Recons ide r  Fo r

Jus t  Cause "  ( doc ,  no .  40 ) ,  and  . Le t t e r  t o  t he  p res id i ng  j udge

in  t h i s  case  (doc .  no .  43 ) ,  wh i ch  t he  Cou r t  cons t rues  as  a

m ^ + i ^ h  r a ^ . r ^ i h d  < a r v i c e .  T h e  m o t i o n s  a r e  G R A N T E D  a s  s e t  f o r t h! v Y q ! v + r r Y  v e !

b e l - o w ,

I. BACKGROU!{D

On Ju l y  23 ,  2414 ,  P la in t i f f ,  an  i nma te  a t  Johnson  S ta te

Pr i son  j -n  Wr ighcsv i l l e ,  Georg ia ,  f i f ed  a  comp la -Lnc  i n  t he

Nor the rn  D i s t r i c t  o f  Geo rg ia  pu rsuan t  t o  42  U .S .C .  S  1983

seek ing  the  fo f l ow ing  re l i e f :

T h e  V e t e r a n ' s  A d m i n i s t r a t i o n  h a s  a c k n o w l e d g e d  t h a t
r r - ^ - . t . i  F i -  1 ^ -  n r a r z i  n a . l  l a i n l  r hc  ney '  o  r1X  my  Ieg  ,  - . . e r  apy  ano
fu tu re  t rea tmen t .  I  ask  tha t  t h i s  Cour t  g ran t  t he
VA Hosp i ta f  au tho r i za t i on  to  do  the  su rge ry  and
make  the  S ta te  o f  Georq i -a  Depar tmen t  o f  Co r rec t l ons

r - " : r _ !
i  , .  . . ,

TEEU.S.  i - i : . ,  j . . lT  c - . l . j i l
t . ,  -  . .  .  1 - ' ;  ! .

?0r5 rPH 2q P 3
(-F.t

Sir .  D l5T.0F CA.

E z z a r d  v .  A j i b a d e  e t  a l D o c .  4 5
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pay  me  $35 ,000 ,000 .00  m i l f i on  do l f a r s  f o r  damages .
den ia l  o f  med i ca f  L rea tmen t ,  pa in  and  su f f e r i ng ,
emot iona l  d i s t ress ,  and  pun i t i ve  damages .

(Comp l  .  l l  5 . )  On  Oc tobe r  8 ,2A74 ,  P fa i n t i f f  pa id  t he  $350 .00

€ i  t i h ^  f a a  > n r l  f  h a  ( 6 f i  O O  : n m i n i < F r A l - i r r a  f o o  r o r r  i r a d  t a r
! !  L  l r r Y

c i v i l  acc i ons  ( ' t f i l i ng  f ees " ) .  (See  doc ,  no .  21 .  )  ThaL  cou - rL

d i sm issed  P la in t i f f ' s  c la . ims  aqa ins t  ce r ta in  De fendan ts  and

t rans fe r red  h i s  r ema in l ng  c l a ims  t o  t h i s  Cou r t .  (Doc .  no .  15 . )

Dr .  A j  i bade  and  Warden  B rad  Hooks ,  o f f i c i aJ -s  a t  Johnson  S ta te

p r i  e . \ n  r r a  t h a  n n l r r  r o m e i n i n r  f t o f c n r i A n j -  s  i n  t h e  C a S e .

r l n . \ n  l -  r ^ n c f  a r  f  h a  a . \ r r r l -  c v n l  a  i  n 6 d  t O  P l a i n t i f  f  t h a LV  P V I I

- , ' r e 1 , . h r -  t r a ^ a r i l  R u l e  o f  C i v i f  P r o c e d u - r e  4 ,  h e  i s

r a < n a n < i h l a  f . \ r  c a r r r i n a  n e f F n . i : n i q  l . r o r - e r r e o  h a  n : i d  l -  h a  f  i  I  i n n

f ees .  (Doc .  no .  21 . )  The  Cou rL  t hen  seL  Lhe  120 -day  L ime  L im i t

f o r  se rv i ce  under  Ru le  4  to  run  f rom the  da te  o f  t he  f i r s t

o rde r  en te red  i n  t h i s  Cou r t  -  December  9 ,2014  -  r a the r  t han

the  da te  P fa i n t i f f  o r i g i na l l y  f i l ed  h i s  comp la in t  i n  t he

No . r t he rn  D i s t r i c t  o f  Geo rg ia .  Thus ,  P la i nL i f f  was  requ i red  t o

se rve  De fendan ts  on  o r  be fo re  Ap r i l  9 ,  2015 .

On  December  12 ,  20L4 ,  P la in t i f f  sough t  t o  amend  h i s

comp la in t  by  add ing  c la ims  aga ins t  two  fo rmer  De fendanr -s .

(Doc .  no ,  24  .  )  On  Janua ry  6 ,  2415 ,  t he  Un i t ed  S ta tes

Maq is t ra te  Judqe  den ied  the  mo t ion  because  . i n te r  a l i a

P fa in t i f f  had  no t  a t tached  an  app rop r ia te  ce r t i f i ca te  o f

se rv i ce  t o  h i s  mo t i on .  (Doc .  no .  28 . )



O n  J a n u a r y  2 0 ,  2 4 1 5 ,  P f a i n t i f f  f i l e d  a  p e t i t i o n  L o

n r n n o a . {  i n  f ^ r m ^  i e  a v n l : i n i n a  r h ^ r  L . i -  . - - i  1 . ,  ^ - i ^  F l - , 6! ^ y f u  - . - r . ' 9  r -  r a r r r r y

i n i l  i : l  f i  I  i r a  f a a e  > < < a r t i  n / ^ r  i h : l -  h a  i q  r r i : h l

add i r i ona  I  f ees  re l a t i ng  t o  Lh i s  I i L -LgaL ion ,  and  ask ing  t haL

h is  case  no t  be  d i sm issed  fo r  f a . i f u re  to  comp ly  w i th  Ru le  4

c a r r z i  n a  1 6 ^ 1 1 i  r a n a h t - a  /  n / 1 r .  ? o  I  o n  t r ^ l ^ / , . - . ! ,  1  . n 1 (  I  l ^ 6L  q 9 u 4  !  r r . . L r r  e  L y . t . w t J t  L L t c

M a q i s L r a L e  J u d g e  d e n i e d  c h e  i n  f o r r a  p a u p e r i s  p e t i t i o n  a s  m o o t

b e c a u s e  P L a i n l - l f  f  h a d  a l r e a d y  p a i d  t h e  i n i t i a f  f i l i n g  f e e s  a n d

^ i n  h ^ f  - ^ ^ - i € . ,  r . ? h i  - h  o v n 6 . < a <  h a  u r = <  r r n : h l a  r n  r f  f  n r . - . 1  l D ^ i -r P s r f ! J  w r r r ! r r  c ^ y s r 1

? i  l

^ n  E a l - . r r r : r r r  Q  ? n 1 (  D l ^ i h r -  i f f  f  i  1 a r l  r n  ^ l - \ i a - l -  i ^ ^  |  / - \

t - h ^ e a  r r , l  i n a <  r a a r r d i  n c  < a r r r i n o  1 n / 1 / ^  , a ^  \  D -  - i - f  i € €
J - - r r ! i J  l r Y q l u r " ! ,  J v f ,  v r L L .  ' 1  \ J . l

i n f o r m s  t h e  C o u r r  c h a t  h e  t h ? i  c e  a r r e m p t e d  t o  p r o v i d e  w a i v e r  o I

s e r v i c e  f o r m s  t o  D e f e n d a n t  D r .  A j i b a d e  a n d  D e f e n d a n t  W a r d e n

B r a d  H o o k s  a t  J o h n s o n  S L a t e  P r i s o n ,  o n c e  b y  m a - L I  a n d  o n c e  b y

n e r s o n , a l  c l e l  i v e r v ^  P L a l n t i f f  c o n t e n d s  t h a t  D e f e n d a n t s  h a v e  n o t

w :  i  r r a r l  < o r r r i  c o  r r r r i a r < n a r o <  h i c  i n : h i l  i r r z  r n  n > r r  f a r

re la ted  to  se rv i ce  o r  l i t i ga t i on ,  and  asks  the  Cour t  no t  t o

d i sm lss  t he  case .

A *  M : r a h  - 1  t n 1 (  p l : i n l - r f f  s r r h r r  t r e d  d  ] e t t e r  t o  t h e

n r a s i ' l i r r r  i r r d r r c  q e e k i n n  f  h a  f ^ 1 1 ^ r ^ r i  - r - r  " ^ l i e f  :. .  Y  " , . '

I  do  no t  wan t  my  case  to  be  d i sm issed  fo r  wan t  o f
n rosecu t i on  due  to  the  fac t  t ha t  t he  De fendan ts
w i l f  no t  wa j - ve  se rv i ce  by  s ign ing  lwa ive r  o f
se rv . i ce l  f o rms  i n  t he re  I s i c ]  possess ion .  So  t o
a f fev ia te  a  m isca r r i age  o f  j us t i ce  and  i n  the
i h - a r ^ e +  ^ -  i ,  c F i ^ a  I ' m  ^ s k i n . t  f l ^ i c  r - , - \ r - r t  t o  h a v e



t he  U .  S  Marsha f f '  s
De fendan ts .

f  < i  n l  n a r < n n >  l  l  r z

Brad  Hooks  and  D r .  A j j bade  a t :
Johnson  S ta te  P r i son
290  Donovan-Har r i s  Rd .
P ,  O .  Box  344
wr i gh t sv i f l e ,  Ga  31095

(Doc .  no .  43 . )

I I .  DISCUSSION

a se r \7 i  r : e  Reor i remen ts  and  Wa ive r  o f  Se rv l ce

Federa ]  Ru le  o f  C i v i l  P rocedure  4  requ i res  se rv i ce  o f  t he

sun imons  and  compfa in t  by  fo l l ow ing  the  Iaw  o f  t he  fo rum s ta te ;

de l i ve r i ng  a  copy  o f  t he  sunmons  and  comp la in t  t o  t he

. . l c { F n . l a n f  n e r s o n a l  l v :  I a : ' r : . . l  r h a  n n n r o 5  a t  t h e  d e f e n d a n t ' S

z l w c l ' i n o  o -  r r s r r A r  n l a C e  O f  a b o d e  W i C h  S o r a - n a  n f  s r r i j - : h l o  : o c

and  d i sc re t l on  who  res ides  the re ;  o r  de ] i ve r i ng  cop ies  to  the

. l a € 6 ^ / i r n r r c  : . J A n l -  f n r  s a r r r i  r - a  n f  n r n n o c c  . l ^ h n e . 1 n  r r  t n T e l  l h n r n

r 4  1 a  r  a ^ ^ v  e n q  A ' l q  / 1 1 ' r  a i .  ? A l l \  t a i i i n a  E a r l  P  r - i r r  p
o u u ^ .  w w / t  v r w  \ ! !  v r ! .  - v r r , /  \ L r  L r I Y

4  ( e )  )  .

n  r r r - ^ , , ^ r -  -  ^ r  - i n j - i f f  i e  r o e n n n c i h l o  { a r  a f  F a a t - t r : f  i h dr 1 I L r r v u 9 r L

prompt  se rv j  ce  o f  t he  sunuTrons  and  comp- la i  n t ,  ce r ta in

de fendan ts  have  a  du t y  t o  coope ra te  i n  sav ing  unnecessa - r y

expenses  re l a ted  t o  se rv i ce .  Fed .  R .  c i v .  P .  4  ( d )  ( 1 ) .  A

- ^ r i f r f  i n A i r z i n , r : l  ^ ^ r h ^ r i l - i  ^ hp _ L c t _ L r l L _ L . L r  r { ' o y  t l ( J L f  r  y  u ( , r P ( , r a L t l r r l .  ! , /  r

e o . s o r - i . a f  i  o n  s u b i e c t  t o  s e r v i c e  t h a t  a n  a c t i o n  h a s  b e e n

c c m m c n r : e d  a n . l  r e o r e s t  t h a t  t h e  d e f e n d a n t  w a i v e  s e r v i c e  o f  a



su r ru r rons .  I d .  A  de fendan t  who  i s  l 0ca ted  i n  t he  un i ted  s ta tes

and  who  f a i l s  r o  r e tu rn  a  s i gned  wa i ve r  o f  se r v i ce  req - resced

by  a  p l a i nc i f f  l o ca ted  i n  che  Un i t ed  S taLes  w j l l  be  requ l  r ed

to  pay  the  expenses  o f  se rv i ce ,  un fess  the  de fendan t  shows

oood  r : ause  f o r  t he  f a l l u re .  Fed ,  R .  C i v .  P .  4 (d )  ( 2 ) .

B .  Ru fe  4  App l i ed  t o  P r j sone r  C j v i l  R igh t s  Comp fa in t s

1 .  P ro  se  and  i n  fo rma  pauper i s

Inmates  who  f i l e  Sec t i on  1983  ac t i ons  i n  t h i s  Cour t  a re

a -Lmos t  w i thou t  excep t i on  un - rep resen ted  and  unab le  to  pay

' I  
i r i n : + i  r t h ^ ^  f  r . ' ^  a ^ , , r -  ^ - ^ ^ f  q  a  n r . \  q o  i n m : r a .  c- - L f Y o

n a l -  i 1 -  j ^ r  l - .  n r . l . p a r j  i n  ' n r m a  n a r r n a - i  q  t h e  C O U f t  S C f e e n S  t h e

como fa inc  t o  D ro tec t  po tenc ia l  de fendan ts .  See  Ph i f i ps  v .

Mashbu rn ,  
' /  

46  F .2d  
' 782 ,  785  (11  i '  C i r .  1984 )  .  M ind fu f  t hac  p . ro

s c  n r .  s n n e -  r : i r r i  I  r  i  ^ h f q  r - n m n l : i n r q  a r a  e n t i t l e d  t O  l i b e r a l9 :  I / r  r r v r r e 1

^ ^ * e r r ' , ^ l -  i ^ n  l -  h a  a / - \ , r r L  d i S m i S S e S  f  r j v o l o u s  c l a i m s .  S e e ,  e . q . ,

Dav i s  v .  ca .  Dep ' t  o f  Co r r . ,  doc .  no .  10 ,  3 :11 -cv -009 -DHB-WLB

(S .D .  ca .  2A I I ) .  Fo r  c f a ims  t ha t  su rv l ve  sc ru t i ny f  t he  Cou r t

o rde rs  t haL  p rocess  sha f f  i s sue .  See ,  e .q . .  Dav i s /  doc ,  no .  7 .

In  mos t  cases ,  t he  Cour t  d i rec ts  the  Un i ted  S ta tes

Marsha l s  Se rv i ce  ( *U .S .M .S . "  o r  " t he  Marsha f s " )  t o  ob ta i n

wa ive r  o f  se rv i ce  th rough  ce r t i f i ed  ma11  f rom each  de fendan t

- ^ - i - ^ f  t . , L ^ n  - r ^ , 1 r ] - ' r r  r r i r l - r ' l a  n l r i m <  h : t r a  l - r o o n  : l l a a a ^  Q a a  Td g a  _ L r  r -  L  g u a u ! - r  u f r L g L u .

R.  4 .5  ( " I n  cases  i n  wh i ch  t he  p l a i n t i f f  i s  au tho r i zed  t o

D r o c e e o  1 n  r o r m a  p a u p e  r  1 s - r  - - r r z i r - a  h r ,,  u r r r s D >  } J s ! r w r L o r  J s r  {  r - -  ! t



t he  Marsha f  i s  o rde red  by  the  Cou . r t ,  Lhe  Marsha l  may  u t i l i ze

any  o the r  f o rm  o f  se rv i ce  o r  wa i ve r  au rho r i zed  by  Fede ra l  RuJe

o f  C i v i l  P rocedu re  4 . " ) .  Spec i f i ca l l y ,  t he  C le r k  o f  t h i s  Cou r t

ma i l s  t o  t he  Marsha l s :

/ ' l  \  .  ^ ^ n r r  n f  r - h a  l - n m n l  r  i  n r  :
\ r /  q  u v y l

^ . . - . l a r  h o l , l i n r r  r h a t  ( ] e r f a i n  c l a i m s\ L )  a  \ - w P y  . Y  L r r u L  u v L  L ,

r r r r r r ; h l  r z  r z i : h l  a  a n d  d  i  r o r - f  i  n r r  t - h ^- . . -  L  p rocess
sha l l  i ssue  as  to  those  c la ims ;  and

(3 )  a  U .S .M .S .  Fo rn  285  d i r ec t i ng  t he  Marsha l s  t o
q A r r / p  i  n a - -  i . : r r -  a  r  d a f a n . ] ^ ' 1 t  A l -  e  O a f  L _ i C U l a _ fq  y v r

a d d r e s s  a n d ,  o n c e  c o m p l e t e d /  t o  s e n d  n o t i c e  o f
serv ice to the i :nmate.

r 1 ^ ^ ^  r a - a i n r -  n f  r - h i  <  n r 1 - l t a t  f  r ^ m  f  h a  r -  I  o r k  l -  h F  M : r q h : l  sv  l r v r r  ! s ! u f y

comp le te  a  Fo rm AO 398  fo r  each  de fendan t .  Fo rm AO 398

no t i f i es  the  de fendan t  t ha t  a  l awsu i t  has  been  f i l ed  aga ins t

h im  o r  he r  and  reques ts  tha t  he  o r  she  wa ive  se rv i ce  o f  a

sunmons .  The  Marsha ls  a f so  p repa re  a  Fo rm AO 399  fo r  each

de fendan t ,  wh i ch  i s  a  wa i ve r  o f  se - r v i ce  t o  be  s l gned  and

re tu rned  t o  t hem.  To  app rop r i a te l y  p repa re  t hese  two  f o rms ,

U .S .M .S .  r e l i - es  on  i n fo rma t i on  p rov ided  by  t he  i nma te  i n  t he

^ ^ m ^ l . i n t  r a a : r r t i  h d  r - h e  n a m e s  a n d  a d d r e s s e s  o f  t h e  d e f e n d a n t s .

' l ' h r r <  r n  i n m r r a  n r n n a o r t i  n r ^ r  i  n  f  n r m , r  n r r r n e r i  e  i  <  r o e n ^ n s i  b l  e

f o r  ensu r ing  tha t  t he  Marsha ls  have  su f f i c i en t  i n fo rma t ion  to

i r l c n l -  i  f r r  l o r - a f  e -  ; n d  S e l v e  e a c h  d e f e n d a n t .  T h e  M a r S h a l s  t h e n

de l i ve r  t h rough  ce r t i f i ed  ma i l -  t o  each  de fendan t :

( 1 )

(2 )

copy  o f  t he  comp la inc , '

- ^ - s '  n €  - h -  a - n a -  h -  l  d i  n . r  - h , a i  i - ^ r t a ,  r  ^ l  a i m su  v l i  l ,  v r



i r d l r ^ h l 1 /  l r i : h l o  a n d  d i r a n f i n r r  l - h A l -  n r . - \ . a q qu ! Y u q v t j

sha l l  i s sue  as  t o  t hose  c l a lms ;

/ ' l \  .  ^ ^ m n i 6 i 6 d  I l  q  M  q  F a r m  ? 9 q  l h r ^ ^ a e e  r a , ^ a i n t
\ J /  

q  u v l L y  \ } J ! v L ! e e

and  re tu rn  )  ;

t  t \  a  r - n m n l  F f  6 . l  F r r r n  A O  3 9 8\ : /
: r . l  r e . f i r e s t  ' o  w a i  v e  S e I . V l c e

/ q \  a  ^ ^ m n l  o i 6 . l  h r l f  r r n c i  d n a , , l
\ J /  

q  l v J

r he  se rv i ce  o f  a  summons ) .

( no t i ce  o f  a  l awsu i t
of  a summons) ;  and

Fo rm AO 399  (wa i ve r  o f

I f  a  de fendan t ,  as  i n  t h i s  case .  i s  emp foyed  aL  Lhe

Johnson  S ta te  P r i son ,  t hen  U .S .M .S .  ma i . I s  t he  documen ts  t o

P .O .  Box  344 ,  Wr j  gh t sv i f f e .  Geo rg ia  31096 .  1n  mosL  cases .  a

s ta f f  member  a t  t he  Johnson  S ta te  P r i son  s igns  the  ce r t i f i ed

' ' r . r ^L  i s  r e tu rned  t o  U .S .M .S .  The  s ta f f  member :r L ' d f f  !  s u s f u

a t  t he  P r i son  then  fo rwards  the  documen ts ,  i nc lud ing  the

comp le ted  bu t  uns igned  Fo rm AO 399  wa ive r ,  t o  t he  Depar tnen t

- ^ ^ - ^ :  / ^ ^ - ^ - -  l  ^ ^  - -  / 4  n  r r - * i  +  ^  l
u r  ] - c r  w  u r  L r r E  \ r E U '  9 L a  n L L w l r r e y  o L  a w  r a l , a L l f

Squa re ,  SW,  A t f an t ' a ,  Geo rg ia  30334 -1300 .  An  aLLo rney  j r  t ha t

o f f i ce  s i ons  t he  Fo rm AO 399  wa i ve r  on  beha l f  o f  t he  de fendan t

and  - r e tu rns  i r  t o  t he  Marsha l s .  Upon  rece ip t .  U .S .M .S ,  f i l e s

l  hF  s ioned  Fo rm AO 399  wa ive r  w i th  the  C fe rk  and  sends  no t i ce

o f  se rv i ce  t o  t he  i nma te .  See ,  e .q . ,  Shaw  v .  A i i bade ,  doc .  no .

18 ,  3 :L l - cv -021  -DHB-WLB (S .D .  Ga .  20LL ) ;  Roe  v .  A r  i bade ,  doc .

no .  L4 ,  3 :11 -cv -070 -DHB-WLB (S .D .  Ga .  20 ILJ ;  Sump te r  v .

A i i bade ,  doc .  no .  I 4 ,  3 :11 -cv -081 -DHB-WLB (S .D .  Ca .  20L1 " ) ;

Wh i t se t t  v .  Powe f f ,  doc .  no .  15 ,  3 :  l 2 - cv -027 -DHB-WLB (S .D .  ca .

20L2 \ .



I f  t h e  M a r s h a f s '  e f f o r t s  t o  o b t a i n  w a i v e r  o f  s e r v i c e  v i a

m a i l  a r e  u n s u c c e s s f u l ,  L h e n  t h e  C o u r t  m a y  d i - r e c t  r ' h e m  t o

p e r s o n a . I l y  s e r v e  t h e  d e f e n d a n t .  S e e  L .  R ,  4 . 5 ;  s e e  a f s o  H o l n e s

v .  D a ] r v m p l e ,  d o c .  n o s .  4 4  &  4 6 ,  3 : 1 2 - c v -  0 9 9  -  D H B - B K E  ( S . D .  G a .

r n -  
" )  c a n a r a t  t - ,  - i \ r r  I  I  i F i / r A n j -  q  n r q r  q a r : V e  d e f e n d a n t s  w i t h i n

1 ? n  ^ . \ ' <  n +  + h a  f i - i - ^  ^ f  + h a  n ^ - n l = i - F  O r  r i S k  d i s m i s S a l  o Ir - v  u q l J

^ r  i r n e  : ^ r i . c i  , r * e o l y s l  d e f e n d a n L s .  F e d .  R .  C i v .  P .  4  ( m )  .

H o w e v e r ,  t h i s  r i s k  i s  s i g n l f i c a n t l y  r e d u c e d  f o r  p r i s o n e r s

o r o c e e d i n o  i n  f o r m a  D a u p e - r i s  w h o  r e l v  o n  U . S . M . S .  -  r a t h e r

t h a n  t h e i r  o w n  e f f o r t s  -  t o  p r o m p t f y  s e r v e  d e f e n d a n t s  o r

o b c a i n  w a  i v e r  o f  s e r v i c e .

2 .  P r o  s e ,  b u l  n o t  i n  f o r m a  p a u o e r i s

T h i s  f - r a m e w o r k  o f  d u t i e s  a n d  r e s p o n s i b j  l j t i e s  c h a n g e s  i n

' I  
i l z a  t h i  e  n n o  u r h o r a  :  n r i  < n n o r  / ^ r  r  h r iv 9 I , r

I am i l y  membe- r )  pays  t he  $400 .00  i n i t i a l  f i L i ng  f ees .  Such

' l i f  
i ^ r n f  e  d ^  h ^ l -  a r i n r r  r h a  h o n o f  i l a  . \ F  n r ^ / - ^ o r l i  n n  i r  f a r m :

h . , 1 ^ 6 r i  c  r r h i n h  i n a l r r r l o  t - h a  I r r v r r r r z  n f  r o l r r i r a  n n  i - h a  M . r c h r ' l <

t o  s e . r v e  d e f e n d a n t s .  P r o  s e  p r i s o n e r s  w h o  a r e  n o t  n r o r - e e d i . r ' r

i n  f a r m :  n r r r n a r i c  h > r r o  t h A  r o q n n n < i h i l i l - r r  
' l  

i  l z a  ^ t - h 6 r

n l a i n l - r  f f <  - n  \ t o f  f  a . r n a f a  n r / 1 m r . \ t  q c r v i ^ e  o f  t h e  S u m m o n s  a n d

e  . r \ n \ /  ^ f  j -  h F  r - n m n l  e i n t  o r  t o  o b t a i n  a n d  f  I  l c  e  e i n r o d  r ^ r :  i  v a r

o f  se rv i ce "  i n  acco rdance  w i t h  Ru . I e  4 .  L .  R .  4 .3 .

( n a l i f i n : l l r r  l r n . r n  f i l i n r r  a f  r h o  c n m n l a i n r  ; n d  n ^ \ / i  n ^  f  h ^
, 9 I , v r l

i n i l - i a -  . a c q  j - h c  r . 6 1 1 1 1  i s s u e s  a n  o r d e r  n o f i  F v i ^ o  l - h e  n - i s o - e r



o f  h i s  o r  he r  ob l i ga t i ons  unde r  Ru . I e  4  i nc l ud ing  t he

r a c n n n c i  1 - \ i  1  i f  r /  f n r  s e r r | i n . r  a e . h  d o F o n r - l e n l -  I . t i  l -  l ^ i n  I t f l  d a r , <r  c  - P U r r  r  r u r  r

- ^ 6 ^ ' r ' r - ! .  r h ^ . 1 ! ! - -  a L s o  i n f o r m s  t h e  i n m a t e  t h a L ,  s h o u f d  a\ r E l r s r  d , r  ! y

de fendan t  choose  no r '  t o  wa ive  pe rsonaL  se rv i ce ,  t he  l nma te  i s

q f . l l  - ^ q n . . \ n . i  h l  e  - o r  o F . a r r  i n n  n a . q n r : -  S e r v i C e .  S e e  F e d .  R .

Civ .  P .  4 ( c )  ,  The  C le r k  t hen  ma i l s  r ' o  t he  p r i sone r :

( 1 )  a  copy  o f  t he  o rde r  p rov i  d j  ng  bas i c
lns t ruc t i ons  and  summar rz inq  Ru Ie  4  l aw ;

(2 )  a  b lank  Fo rm AO 398  (no t i ce  o f  a  l awsu i t  and
ic . r rFs t  t o  wa ive  se rv i ce  o f  a  summons)  ;  and

(3 )  a  b fank  and  uns igned  Fo rm Ao  399  (wa ive r  o f  t he
service of  surunons )  .

f he  i nmace  p repa res  che  f o rms  by  w r i t i ng  pa r t y  names  and

: . ] . l / a e < A <  i h  n r z ' l n a r  n l : r - a <  m : i l s  l - h a m  l - . \  a : - h  . l c f F n . l a n l  . a  l . ) n f l

u r i l - h  :  a n n r r  n f  l - h a  _ ^ - - 1 _ r _ !  r _ - :  f . r r  e  r p q n . n q 6  A <u v y l  v !  ! , ' v  u u r l L P l d !  q  l L r P u . r r e .  ^ J

no ted ,  i f  a  de fendan t  i s  a  Johnson  S ta te  P r l son  emp loyee ,  t he

inmate  mus t  ma i l  t he  documen ts  to  P .O .  Box  344 .  V l r i gh tsv i l l e ,

Geo rg ia  31096 .  The  P r i son  s ta f f  f  o - rwa rds  t he  i nmaLe ' s  f o rms ,

i nc l ud ing  t he  uns igned  Fo rm Ao  399  wa -Lve r ,  t o  t he  SLaLe

A f f ^ y n 6 \ '  l ] a n 6 r ^ l ' e  f \ f f i n o  A r  ^ r r ^ r n A \ /  i ^  t h ^ t  n f f i n a  < i a n <

t he  Fo rm AO 399  wa ive r  and  re tu rns  i t  t o  t he  i nma te ,  The

inma te  t hen  ma i l s  t he  s i gned  Fo . rm  AO 399  wa i ve r  r o  Lhe  C le r k ,

wh i ch  s tops  t he  120 -day  c fock .  See  Eed .  R .  C i v .  P .  4 (m)  ;  see

^  r < ^  r - a n n r . r 6 q  r f  4 , , ' d f  c  - J :  I l - c v - u u J - u H I l - u K Ei3_+_:f_:u _!_ll:_t_!.t_!_+_Y

i  n m : t a  u h ^  h r e  ^ ^ i . l  l - h a  i  r i  t  i  >  l( J . L J .  ( l d .  Z V t ) ] .  l 1  l / l l z _ _ j : s  I J u r  u  L r r L

'  i  
-  

i n o  f  e e s  l r r r r  h a s  h o p n  r r n ^ h l  a  r n  r - n m n l  v  w i t h  R u l e  4  S e r v i c e



r ^ d r r i  r a m a n t -  a  m : \ /  l i k a  n r h o r  n l : i n r i f f s  l - h a  a c l r - r j -  ! . )
! q v u r  r

d i rec t  t he  Marsha ls  to  e f fec tua te  se rv i ce ,  Ru le  4  p rov ides

! L - -  + r r -  r - ^ , , r -  F ^ "  ^ r : h 1 -  q r r ^ h  r  / o ^ r r a < l -L t t c r L  L r r s  l ? w u !  L  r L ' a y  v r o r r L  r u v r r  q  ! s Y u c J L .

A r  t h a  n l : i n f  i  f  f  ' q  r p . r r p q t  t h c  r - o r r r -  n : \ ,  / - \ r d A r
L I I U  P  I g

t ha t  se rv i ce  be  made  by  a  Un i ted  S ta tes  marsha l  o r
d o n r r r  r r  m a  r e h a  I  n r  h r - '  a  n F  r q r l n  q n c .  i  _e L r J u - _ 1  v !  v l  q  y L ! r u r -  J I J L U ! d - L r y  d P P U r r r L s u

l - ' r ,  1 -  l - ,a  -^ r , r i  The cour t  muSt  So order  i f  the
^ . : i h - . i E -  i c  * * ^ . e e d  i n  f o r m a
paupe r l s  unde r  2B  U .S .C .  S  1915  o r  as  a  seaman
unde r  28  U .S .C .  S  1916 .

Eed .  R .  C i v .  P .  4 ( c )  ( 3 ) .

-  \ 4 - \ r  i  n n  q  R a r r a r , - l i - r r  S a I . y - i g g\ / .  r l c r - l r r L - L !

L l a 1 6  D l r i n r - i f f  i <  h , r r  i <  n - r -  h r ^ ^ A A d i  n n  i n  f n r m :

n : r r n o r i  <  h o n : r r c o  , a  f : m i l r r  m a m h e r  : l  l  a n a d l  r . '  n e i d  r h a  i n i l  i a l

f i l i ng  f ees  on  h i s  beha l f ,  P l a i n t j f f ' s  un ique  s ta tus  as  a

- . i  < . - \ n F r  r ^ r h n  m r r q l  n a r /  f n r  h i s  . r ^ t n  I  i l i a : l  i n n  h a s  f w .
P l r J v r | v ! Y " l

.  i  - r n  i  f  i  . - a  n t  . o " t s e r r  l e n c e s  .

F i  re f  f ha  aou r t  has  no t  Sc reened  the  mer i t s  o f

P la i n t i f f ' s  Sec t i on  1983  comp la ln t  as  i t  does  i n  t he  vas t

m : i n r i  I  r r  a f  n r i  e a n c r  z - i  r r i  I  r i . ' r h f  c  q ^ r a a n i  n / r  a (

n a m n l . r i n l -  s  l - . \  n r . \ l - F . 1 -  n . - \ f  a n l -  i  ^ l  r i a f o n d : n f  i nu v r L L I / ! e r r r v v

cases  whe . re  Lhe  Cou r t  g ran l s  a  p fa i n t i f f ' s  i n  f o rma  paupe r i  s

_ ^ !  j ! . r  ^ -  r L .  M a n i c i - r a - .  , T r r r 1 - a  d e n i e d  p t a j n t i f f  ' S
P g L L L l v l ] . u u u \ , E

n a t i l - i . ) r  a s  ' r o o f  h e - a r - q a  h c  r :  i . ' l  t  h a  i n i t i a L  f e e s .  l f  a

c n r o a n i n a  h r . l  a n n r r r r a r ]  i n  t - h i  l - h a  n n m n l : i h t -  h . \ ,  h r \ ' 6

been  d i sm issed  i n  I i gh t  o f  P la i n t i f f ' s  f ac i a l l y  - r i o i cu l ous

demand  f o r  $35 ,000 .000 .00  i n  damages .  Howeve r .  t he  Cou r t  makes

10



no conxnent on the meri ts of  the cornplaint r c e r ' l  r r i  n r r

P la in t i f f '  s  mo l i ons  rega rd ing  se rv i ce ,

Second ,  and  more  impor tan t l y ,  t he  fac t  t ha t  P la in t i f f  i s

no t  D roceed inq  i n  l o rma  paupe r i s  a f so  means  t ha t  P la i n t i f f

h : <  r h o  r o < n n n c i h i  I  i l -  r - '  n f  < o r r r  i n r r  D a f  o n d e n l -  <  r n d  n a '  n . 1 f  - a l  \ /
! E r v v r r r r u r r  r L ) r  v !  r ! !

on  the  Marsha ls  to  do  so .  As  the  Cour t  c l ea r l y  s ta ted  i n  t h ree

. \ r . 1 6 r c  1 6 ^ r r . i i n n  < o r t r i  r - a  i n  f h i  D r ^ : - + : F f  - , - t -  - ^ m h l \ '
! c 9 a ! q - r r y  l t L u s L  u u r t L P f  - v

wi th  Ru Ie  4 .  (Doc .  nos .2L ,28  &  34 . )

The  Cour t  now tu rns  to  the  pend ing  mo t ions .  (Doc .  nos .  40

t  4 - l _ I  P l a i n l - ' f f  a s k s  f h a  C . \ , r r t  f . 1  h a - n  h i m  S e r v e  D e f e n d a n t s

6 r / p n  +  h . \  r o h  6 1 . 6 6 o - 1 "  6 f € ^ - r . - : f i r -  S e f V i C e  i S  h i S

r esnons ib i  I  i l - v -  p l a i n t i f f  has  no t  se rved  e i t he r  De fendan t  no r

has  he  f i ] ed  wa ive rs  o f  se rv i - ce .  The  reco rd  re f l - ec ts  and  the

C le rk  con f i rms  tha t  two  b lank  and  uns igned  Fo rm AO 399  wa lve rs

were  sen t  t o  P la in t i f f .  P l -a in t i f f  asse r t s  t ha t  he  rece i ved  the

fo rms  f rom the  C le rk .  tw i ce  a t tempted  to  de l i ve r  t hose  fo rms

ro  De fendan ts  -  once  by  pe rsona l  de l i ve ry  and  once  by  ma i l  -

bu t  rece i ved  no  response  f rom e i the r  De fendan t .  P la in t i f f

n z n v : z l a q  n l 1  c r r i . l a n / - a  t h a t  h e  m a l l e d  O r  O t h F r w i  q a  r f  - a m n l  a , - l  / ' 1

d e l i v e r  t h e  f o r m s  t o  D e f e n d a n t s ,  b o t h  o f  w h o m  a r e  e m p l o y e d  a t

J o h n s o n  S t a t e  P r i s o n  w h e r e  P l a i n t l f f  i s  i n  c u s t o d y .  N e i t h e r

Defendant  has made an appearance in  the case and the t ime for :

c e  - v  i  r - e  . F - e - l -  l v  l  a n s e d .

T n  r : o n s i  d e . i  t " , , t  f  l ^ e e a  . - '  r . t  m s t ^ n r - t r s .  t h e  C o l r . r L  n o L e S  t h a L

i t  h a s  n o  d e s i r e  t o  a s s i s t  o n e  p a r t y  o r  t h e  o t h e r  . i n  t h e

1 1

1 n



movemen t  o f  t h i s  case  Loward  i t s  j us t  conc lus ion .  However ,

ne i the r  i s  t he  Cour t  i ncL ined  to  a1 low  th i s  ma t te r  t o  l angu ish

fu r the r  on  accoun t  o f  p rocedura l  m iss teps  fo r  wh ich  P la in t i f f

m , \ ,  n . \ l -  h a  e n l  o l  r r  r e q n o n < i  b l c  T h e  C o r r - t  n n r c  . r . ! c e  - l ^ a t
. t a )

r a the r  Lhan  d r  r ec t i ng  t he  Marsha . I s  t o  se rve  De fendan ts .

n  |  ^  I  - r  :  F t  ^ F  r '  - - -  i h  h a  n r n r z i  d a n  t - h a  : n n r a n r i  : r a  f a r m <  : r d
T  r d r r r L - L r !  r i ' a !  L  o g d t r r  ! c  y ! v v  o P | , ! v P ]

g i v e n  f o r t y - f i v e  d a y s  f r o m  t h e  d a t e  o f  t h i s  O r d e r  t o  f u l f i l

l - \ i  q  r a q n ^ n q i h i I i r i c s  u n d e r  t h e  F e d e r a l  R u f e s .  P l a i n t i f f  i s

r e m l n d e d  t h a t ,  u n d e r  R u l e  4  ( d )  ( 1 )  ( F )  ,  D e f e n d a n t s  h a v e  a

r e a s o n a b l e  t  j m e  o f  a L  f e a s t  t h i r t y  d a y s  a I L e r  t h e  r e q u e s L s  a r e

s e n t  t o  r e t u r n  t h e  s i q n e d  F o r m  A O  3 9 9  w a i v e r s  t o  P l - a i n t i f  f  .

D e l e n d a n t s  a r e  r e m - L n d e d  L h a t  t h e  C o u - r t  m a v  - r e q u i  r e  s e r v i  c e  o f

a  s u r u n o n s  a n d  c o m o f a - i n l  b v  t h e  M a r s h a l s  i n  r h e  e v e n t  t h a t

n a f 6 n . l , a n r e  f n i  I  f  n  w : i r r a  q o r r r i  r - a  : n d  i m n n e c  l - h a  . - : . q t q  . r f

. - r r r i  n a  n n  f i o f a n d : n r e  : h c a n r  :  s h . 1 r ^ , i  n / 1  . r f  ^ r ^ ^  - - , , - -  € ^ -  + h ^ i  ,

f a i f u r e .  S e e  F e d .  R .  C . i v .  P .  4  { d )  ( 2 )  . P a - c ^ r a r  c a r - r i  n o  h r r  6

n c n u r  v  I l r i  r e . l  S r a t e s  V ; - < h e l  i  q  n n -  i  ^ o v r ; g n 5 1 v g ,

III. CONCLUSION

Upon the foregolng, I f  IS HEREBY ORDERED that the Cferk

sha l f  i s sue  and  de f i ve r  t o  P l - a i n t i f  f  by  f i r s t - c l ass  ma i l :

( 1 )  lwo  cop ies  o f  Lhe  comp la in t ;

(2 )  two  cop ies  o f  t h i s  Orde r . '

( 3 )  one  Fo rm AO 398  (no t i ce  o f  a  fawsu i t  and
reques t  t o  wa ive  se rv i ce  o f  a  sun rmons  )

L2



F r n r . ) n r i , a r c  l  \ '  . t . n n l  e t e d

Dr .  A j  i bade ;

(4  )  one  Fo rm AO 398
reques t  co  wa lve
: n n - ^ n r i  a t  a - , ,  r - n m n l  p t e d

Warden  Brad  Hooks ;

:  n z l  n  r a n :  r o r ' l

/  h ^ 1  i  - ^  . 1 f

se rv i ce  o f
:  n , . i  n r a n :  r a r ' l

f o r  De fendan t

. I  awsui t  and
a surnmons )

fo r  De fendan t

(5 )  one  Fo rm AO 399  (wa ive r  o f  t he  se rv . i ce  o f
q r r m m a n < \  r n n r n n r i  ^ l -  a l  \ 7  . - . \ m n l  a r  c d  : n d  n r a n , e r a d  f o rq P I J !  v y  !  v v i , , I r ' ! e  v v s

Defendan t  D r .  A i i bade ;  and

1 6 \  . } n a  F ' . '  - m  A O  ? q q  t r . / a  i \ r a r  . 1 f  t h e  S e I V i c e  o f
c r r m m ^ r < \  r n n r n n r i : l -  o l  \ r  . 1 . ' m n l  o r c d  a n r ' l  n r a n , a r a d  f  o r

Defendan t  Warden  B rad  Hooks .

fT IS E URTHER oRDERED that,  to avoid the r isk of

n i c m i c c r ' l  n f  r h a  - ^ m n l : i n l -  p l :  i n r  i  f f  s h : l I  n r . \ m n l  I  r r  m : i I  l - nu v r ! ' l / + q + r r  I

^  - ^ r  n ^ + ^ ^ . n - - {  . , f  i h 6  z ^ a m n l  :  i  n f  l a i a . l  - - n \ r  . i fc d ( ? L r  u c l s r r u o r r L  d  L U y ) ,  v v " \ P t q r u L f  q u u  e r F ]  e !

E ^ r m  a n  ? q R  : n r l  a  - , . m n l  a j -  a . l  c n n r r  n f  F / ' \  r m  A n  ? q q  T ) r ' \ ^ n

r a r - e i n f  .  P l a i n - i f  f  s h a l I  m a '  t l ^ e  s  i o r ' e . l  F o r m  A O  3 9 9  w a i v e r s

r o  t h e  C I e r k  o f  t h i s  C o u r t  w i t h i n  l o r t y - f i v e  d a y s  o f  r h e  d a t e

o f  L h i s  O r d e r .  A c c o r d i n g l y ,  t h e  t i m e  f o r  s e r v j c e  i s  h e r e b y

e x t e n d e d .

The  C le rk  D IRECTED to  p rov ide  a  copy  o f  t h i s  Orde r  t o

each  De fendan t .  P ]a in t i f f  ' s  mo t ion  fo r  recons ide ra t i on  (doc .

no .  40 )  and  mo t i on  rega rd lng  se rv i ce  (doc .  no .  43 )  a re  he reby

GR;AIiITED as set f orth herein.

ORDER ENTERED at Auqusta.
-,/k

Georg ia ,  t h i s  lY '  day  o f

? n t  q

U N I T E D
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