
ORIGINAL
IN THE ITNITED STATES DISTRTCT COURT FOR

SOUTHERN DISTRICT OF GEORGIA
DUBI,IN DIVISION zf,t JUL -8 Pil

PHfLfP KEEN, ,JR. ,  and a l l  o ther
persons s imi lar ly  s  i  tuated,

P l a i n t i f f ,

.JUDICIA], ALTERNATIVES OF
GEORGIA.  INC.

Defendant .

CIVIL ACTION NO.
\ - V  J J - 5 _ U J U

O R D E R

On Apr i ]  28 ,  2015 ,  De fendan t  , Jud i c ia f  A l te rna t i ves  o f

Georg ia ,  I nc . ,  f i l ed  a  mo t ion  to  d i sm iss  the  cap t i oned  ma t te r .

Plaint i f f  f i led a response/ and Defendant f i led a reply br ief

on  June  24 ,  2015 .  E igh t  days  1aLer ,  P la in t i f f  f  j " Led  a

"SurrebuELal-  Br ief  in Opposi t ion to Mot ion tso Dismiss. "  which

the Court  wi l - l -  refer to as the sur-replv-

Present. l -y,  Defendant moves to st . r ike the sur-rep1y on two

grounds: 1) Plaint i f f  d id no! seek leave of cour!  to f i fe a

sur-rep1y and did not f i fe not ice of  his intenE to do so; and

2\ the sur-rep]y contains new argument beyond the scope of

Defendant 's reply br ief  as wel-1 as informat ion that is

" f l ag ran t l y  i nco r rec t . . "  (Doc .  No .  42 ,  aE  2 . )  AL te rna t i ve l y ,

DefendanL seeks permissj-on to f i le i ts own surrebuttal  br ief

r - ^  = . l / l r aac  f  ha  \ \F  l  - ^ r ^n f  l  w  i  nco r re r . f  , ,  i . f  O rma t iOn .
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Because oral- arqument. may aid the Court in resolution of

this matter,  IT IS ORDERED that the part ies in this case

appear for a hear ing on Defendant 's mot ion to dismiss on July

27 ,  20L5 ,  aL  1 l - : 00  a .m. ,  i n  Cour t room I I  o f  t he  Un j - ted  S ta tes

Courthouse, Federal  Just ice Center,  at  Augusta, ceorgia.

Because the Court will hear any argument or informaLion

relevant Lo the mot lon to dismiss at  that.  t ime, Defendant 's

mot. ion to sLr ike Plaint i f f 's  sur-repfy is DENfED.I  Moreover,

because Defendant appears to have addressed the " f  ]agrant ly

incorrect"  informat ion in i ts surrebuttal-  br ief  and wi l l  have

every opporlunity t.o do so again at the hearing, any request

for addi l ional  br ief ing by ei ther party is DENIED.

Final ly.  the part ies are reminded that i f ,  on a Rufe

l-2 (b) (5) mot ion, matE.ers outsside the pleadings are presented

Eo and not excluded by the court. the mot' j-on must be Lreated

as one for summary judgment under Rule 55. Fed. R. Civ.  P.

12 (d) .  Matters outside Lhe pleadings may include both

statements of  counsel at  oraf  argument rais ing new facts not

al leged in the pleadings and "any vrr i t ten or oral  evidence in

support of or in opposition Lo the pleading that provides some

substant iat ion for and does not merefy rei teraEe what is said

t  fn response to Ehe motion Co str ike,  PLaint i f f
buttresses his f i l ing of  a sur-reply with reference to oEher
cases in this distr i -cts that have al l -owed sur-rep1ies. As an
aside, the Court  agrees that sur-repl ies are not prohibi tsed by
the rules of  th is Court .



in the pleadings. "  see Hamm v. Rhone-Poulenc Rorer Pharm. ,

I nc . ,  187  F .3d  941 - ,  948  (8 ' "  C i r .  1 -999 )  (guo t i ng  G ibbs  v .

sco t ! ,  958  F .2d  814 ,  8 l - 6  ( 8 th  c i r .  1982 ) ,  and  c i t i ng  sm i th  v .

Loca l  No ,  25 -  SheeL  Me ta l  Worke rs  In te rna t ' l  Ass 'n ,  500  F .2d

74L ,  744  (5 'h  c i r .  1974 )  ( t rea t i ng  a  Ru le  1 "2  (b )  (6 )  d i sm issa f

order as automatical"Ly converted into summary j udgment because

the distr icE courL rel- ied on mater ials ou!side the pl-eadings,

including oral  argument))  .  That said,  courts may consider

documenEs att.ached to the complaint. or cent.raf Lo the

^nd m'a l - l -a rq  n f  n r rh l jg  reco l .d  Wi thoutP r c r . - L r l L r ! !  D  u c r > E  v u r ,

convert ing a mot ion to dismiss into one for summary judgment.

C la rk  v .  B ibb  Cn tv .  Bd .  o f  Educ . ,  174  F .  Supp .  l - 369 ,  L370-7 f

(M.D .  Ga .  2001- )  ( c i t ed  sou rces  omi t . t ed ) Moreover,  wi th

fac tua l  a t tacks  on  a  d i s t r i c t  cou r t ' s  j u r i sd i c t i on ,  such  as  a

chal- lenge to standing, " ' the tr ia l -  court  is f ree to weigh t .he

evidence and sat isfy i tsel f  as !o the exist .ence of j . ts power

to hear the case. " '  lawrence v.  Dunbar,  9I9 F.2d ]-525, ] .529

(1 i - rh  C i r .  l - 990 )  (quo t i ng  Wj - l - l i amson  v .  Tucke r ,  545  F .2d  404 ,

4 !2 -L3  (5 th  c i r ,  1981 ) )  .  r ndeed ,  i n  reso l - v ing  a  fac tua f  a tLack

on  the  cou r t ' s  sub jec t  ma t t . e r  j u r i sd i c t i on ,  ma t te rs  ou ts ide

che pleadings, such

considered. Id.

as test imony and aff idavi ts,  may be

ORDER ENTERED

J u l y ,  2  0 1 5  .

at Augusta, Georgia.  th is 6;",


