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In recent years a number of  t radi t ional  or typical

funcLions of  state and federal  government have been

\ \ ^ r r f  e r r r r r . . A . t  /  $ r r 1 . i  r r a t i  z F d  t t  . ' \ T  n . ' \ r t f  r a . t -  F . l  . \ 1 r t -  l -  . \  t -  h a  n r i  . ( r a l -  F
l , ! + v 4 e + l v q ,

c a - t -  . r 1 .  I . . \ r  A v . r m h l  a f  - f  ^  - F / l  € ^ / i a r F  l  n r i  c n n <e ^ 4 n ' } / r e  /  L " d r r y  r  u c t  u c

^ h 6 z - r - a / l  r r h . l a y  ^ ^ n i r . ^ t -  T r  , n n n  t -  h a  r : a ^ r ^ i  r  I  a d i  d ' l  . 1 -  r r ? a

removed jur isdict . ion over misdemeanor probat ion services from

the Georgia Department of  Correct ions (Egg 2000 Ga, Laws 926

(5 .8 .  474  )  ,  cod i f i ed  a t  O .C .G .A .  S  17 -10 -3  ( f ) ) ,  l eav ing  l oca l

a n r r r r -  i a c  r n r l  m r r n i n i n . : l i r .  i a c  I ^ ' i  t -  h  t - h a  r . h n i a a  a f  a r a r f i n a  r

' l n n r ' l  
n r r h l  i r .  n r . i l - \ :  i -  i . \ n  q \ / q f  F m  t l -  l -  h r---3rr  own expense or

. ^ h t -  r ^ . ' 1 -  i r 1 . r  v r i  f h  ^  r ' \ r ' i . ( r ^ l -  a  r \ 1 . 6 h = f  i . \ t i  < 1 o 1  1 r i  / - a  f ^L v l r u ! g e e + r r t  q  
} / ! + v q e v

provide probat. ion supervis ion services at .  t .he expense of lhe

h r ^ ] . \ : I i ^ n a a - e  ' r h a  1 a c r i e l r t - i a n  c f  f c r ' l -  i r r o l r r  n r r r c a d  l - h o

h r ^ l  i  f  a r : t -  i . \ n  ^ F  n r i  r r ^ t -  a  y r r . \ L \ , e  I  i  . r n
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throughout the State.  Contracts with pr ivate probat j .on

service companies are governed by state law, "Agreements for

P roba t i on  Se rv i ces ,  "  cod i f i ed  aE  O .C .G .A .  SS  42 -8 -1 "00  t . h rough

108  (he re ina f t se r  re fe r red  to  as  " the  S ta t .u te " )  .

M - - \ r  h a ^ h l  a  d i  q : r r r a a  r ^ r i  f  h  1 -  h a  . . r n . ' e h f  f  l r ^ f  . r . l r r F r ^ n f i a i r l -  e  If r q r r y  P s v I / r s

funct ions so cl-ose to the administrat . ion of  just ice should be

re lega ted  to  a  p ro f i t  mo t i va ted  bus iness  en t .e rp r i se .

o 1 - r r r i n r r c t r r  :  m r i r . r r i . - -  - r  ! L ^  r  ^ - . r  - 1 - . . r f F  i n  ? n o n  f  h o l t d h tu v v  f v s ! f  - r ,  e  L L r q J v a + L y  l . J r  L r r E  l E Y f  D " L c r L u ! s  u r r v s Y r r L

otherwi. se .

This federal  distr ict  court .  and a number of  superior

courts in Georgia have been vr i tness to many chal lenges Eo t .he

. ^n .cn i -  and  l he  r l e ra  i  1s  o f  f he  n r i va t i za t i on  o f  t he! v r l L  e P  e

administrat ion and supervis ion of  indiv iduals on probatr .on

from misdemeanor convicLions. Whet.her there is "Big Money" in

the business of  probat ion is unknown to the presiding judge.

What is known is Ehat a number of  f i rms compete for th is

business opportuniLY, Whether the staEe and county

governmenls have saved signi f icant money by pr ivat izat ion is

also unknown. However,  i t  is  known that many abuses are

r ' l  l  a d o r l  r c  r  r a o r r l |  . \ f  l - h a  q \ / q r c m  F ' r r r f  h F r  i I  e h a r r ' l  d  L r cq r a L ! L u

noted that the Legislature was careful  and speci f ic in

I  im i  t -  i h . '  h r i l r ^ t -  e  n roba t . i on  se rv i ces  to  m isdemeanor  cases .  See

o .  C .  c .  A .  S  42 -8 -100  (g )  ( 1 )  .



Final l -y,  i t  is  c l -ear that the appel late courts

part icular ly are dis incl ined to erbark upon a course which

u ' a ' r ' l n  , r h c a f  1 - l . \ A  l a . ' i < l . r -  i I / a  n r a F a l . a n / - a  f a r  n r i r r : t -  i  z i r r r

misdemeanor probat ion services. Appel late opinions have

scrupul-ousl-y parsed the elements of  each of the plaint . i f  f  s '

n ] : i m c  l - h a i r  c r - r r r d  -  - - - l  1 - h a i r  n r r r . n n q a e  i n- - * - - - - ! r I Y  c r b  - L r u t 9 a l l L i '  c t - ( I L :  L r r ! f r  I , u r v u ' L r  f ! r

l . ' v i  r a i  r n  t - h a  r - 1 -  i ^ h  h s f a r o  k ' ^ d  i 1 1 d  i n l - ^  t - h a  A a a n o r  n a a l  i r
P L  L L L A  L " J

wh ich  the  u l t ima te  ques t i on  o f  Lhe  va l i d i t y  o f  t he  s ta tu te  i s

immersed.

'rh i s r-: qe i s rrq! another which must. be decided on the

basis of  per ipheral  but important issues instead of t .he main

thrust against the pr ivat. izat ion of  a governmental  funct ion

rdhich al legedly impinges upon the judic ial  prerogat ive of

a t a ^ t - a d  i r r d n a c  = n r r  r r h i  c h  q r r n n l  a r f  s  f h F  d i S C r e t i O n  O f  t r a i n e dJ  
q u Y ! v

and sworn sLate of  f  ic ia l-s.

I. BACKGROUIID

T h e  S f r f r r f F  n r o w i d e s  a s  f o l l o w s :

f ' h e  r - h i  c f  i r r d c r e  . \ f  ^ n \ ,  . . r r r r l -  r ^ r i  l -  h i  n  f  h a  i . \ r l n l -  \ . 1r r  9 r r !  ! v 9 r r 9 ] ,

u , i  l -  l - r  l -  h a  r n n r n r r :  l  ^ f  i -  h a  r r n r r a r n i  h d  r r r l - h ^ r i  1 - \ '  ^ Fq l / t / r v v $ {  v !

that county,  is author ized co enter into wriLEen
con t rac ts  w i th  co rpo ra t i ons ,  en te rp r i ses ,  o r
r a a n n i  a c  1 - ^  n v a u i  ^ a  h r ^ I . \ .  I  i  ^ h -  *pe rv rs  ron ,
counse l i ng ,  co f l ec t i on  se rv i ces  fo r  a f l  moneys  to
hc  na  i  d  h r r  :  de f  end :n j -  ^ . . . \ r r i  i  n . r  l - . )  f  he  t e fms  O f
f h F  s e n i F n c e  i  m n o s e d  o n  t h e  d e f e n d a n t  a s  w e f f  a s
:n l r  m^). r ,or /c ruhinh hrr  . \y . ra r ' ,a F i  r r r r  ^ f  I  r - . i  ha n^id

l r 1 r  r h a  d a F a n r i a n f  i  n  . ' . \ y r q e r r r r F l r . ' a  . \ f  l - h a  - ^ n l r i  - t -  i  . \ n

a n d  o 1 - h e r  n r o h a t i  o n  s e r w i  c e s  f o r  n e r s o n q  c o n v i c t e d
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in Ehat court  and placed on probat ion in the
. , ^ r r l - l t - l ,  T n  n -  ^ 1 ^ - 1 1  ^  - - l \ / e t e  n t - o b a l . i a nl v u r r u l  . r ' r  u c t D s  a  y !  a  v e L s  } , r v v q u r v r a
n ^ v n a v : + .  i  a n  - r r - a r n r i  c a  l - r o  r . h r r . r a l . l  r ^ ' i  t -  h  t - h aL U ! } J \ J t a L r v r r  s r r u E ! y !  l e e

respons ibi  l -  i t .y of  supervis ing a felony senLence.

o . c . c .A .  S  42 -8 -100  (g )  ( 1 )  .  Pu rsuan t  t o  t h i s  p rov i s i on ,  on

March  16 ,  2008 ,  t he  Ch ie f  Judge  o f  T reu t fen  Coun ty  S ta t .e  Cour t

ent.ered into an Agreement wj. th Defendant ,Judicial-  Al terna! ives

a f  , : a a t n l  a  f  r ' r '  l  N . T A a l /  I  a  n r i  \ / : j -  F  . ^ m n ^ n 1 r  ! - . \  n r . \ I r ' i  d Fs s v t Y f q /  I  v n v  /  v v r t t y s r r i ,  s v

hr. \ l - r :  r -  i  ^n ccrrr i  r 'oq l -  . \  y \ r . \h:  f  i . \narq ref  errcd hrr  l -  hp <1l- : f  ay r  v v q  u r v r r

courL .  (Compf .  11  7 -8  &  Ex .  A . )  The  Agreemen t  was  app roved

l rw  rhe  T re  f  l  en  Cc . , , h1 - r '  r a^hm i  dc i  ^ -a r c  A t t ached  tO  thev l  v v s r r u J

t r d ? a a h a h t -  i  c  ^  I ' a a  c n h a d r r ' l  c  r , r h i . h  n r n r r i  d e q  f  n r  a  n a \ r m a n l -  , , ' \  f

S40 .00  pe r  mon th ,  pe r  o f fender  fo r  regu fa r  (as  opposed  to

s i r r t - a n a i \ r a , )  n r n l _ r : t -  i a n  q r r n c r r r i q i r - : n  { C o m n l  F 5 .  A  I
v L  /  I / ! v l q e

T h a  A d ? a a m a l . l f  h : , ' t  F  . 1 n F - 1 / F : r  l - a r m  l T d  , e f  ?  \  l " h c

Agreement further provided that i ts terms and condit ions

"sha ]1  renew aucomat i ca l l y  f o r  succeed ing  pe r iods  o f  one  (1 )

v e : r  r r n l o q s  n t - h F r w i  s c  i F r m i  n a l - e d  a s  n r o v i d e d  f o r  h e r e i n  o r
I  u s !  q r r r ! e e

unl-ess wri t ten not ice Eo E.he contrary is directed to the ot .her

n ^ r f 1 '  ^ f  I e a s f  f h i r f . \ r  / ? n \  d : r r q  n r i g y  t O  C h e  d a t e  O f. Y _  ' '

F ) . r ) i  r : j -  i . ) n  "  ( T d  )  T h e  m e m b e r s  o f  t h e  T r e u t l F n  C o u n f v

Commiss ion  changed  in  2009  as  new commiss ione rs  took  o f f i ce .

(compl .  f  8.)  This newly comprised county Commission did not

approve any subsequent contract between the state court  of



Treu t l -en  Coun ty  and  JAG in  2009  o r  any  yea r  t he rea fEer . l  ( I d '

f l  10 .  )

fn ,January 2012, the SEaEe Court  of  Treut l -en County

p laced  P la in t i f f  Ph i l - i p  Keen ,  J ' r . ,  on  p roba t i on  f rom h i s

lwefve-month misdemeanor sentence upon his convict ion for

d r i v i ng  under  the  i n f l uence .  ( rd .  f f  15 - l -6  &  Ex .  c . )

Pursuant to the t .erms of his probat ion, Plaint i f f  paid JAG the

sum o f  $1 ,395 .00  i n  paymen t  o f  f i nes ,  su rcha rges  and  p roba t i on

fees .  ( I d .  f l  16 . )  P fa in t . i f  f  c l a ims  cha !  a  po r t i on  o f  t he

$1 ,395 .00  pa id  !o  , JAG cons i s ted  o f  more  t . han  one  and  as  many

as  e i gh t  mon th l y  p roba t i on  f ees  o f  $40 .  ( I d .  f l  17 . )  I n  f ac t ,

l - r  i  e  i r r ^ n m o n 1 .  n f  n n n r r i  r ' j -  i  n n  a w n r e q q ' l  \ , t  s t a f  a q  f  h : f  h a  f i r r q f  n a \ /r r r -  J  u s Y  L " s r r

a  $40  pe r  mon th  p roba t i on  supe rv i s i on  f ee .  ( I d . ,  Ex '  C . )

n l  ^ . i  * r . i  € .F  - ^ . i  r  -  r  ' r  
assessed  f  ees  and  cos tS  and  Served  h i sr I d - L I I L T !  !  P d , r L r  a t t  I

probationary per j-od .

Nearly Ewo years fol lowing terminat ion of  his probat ion,

P l -a in t i f f  f i l ed  the  i nsEan t  pu rpo r ted  c lass  acE ion ,  seek ing  a

dec la ra to r y  j udgmen t  t ha t  t he  S ta tu te ,  O .C .G .A .  SS  42 -8 - l - 00

through 108, as wri l ten and appl ied, is unconsLitut ional

( I d . ,  coun t  I . )  P la in t i f f  a l so  seeks  to  recove r  t he  fees  pa id

to JAG under the staLe law cl-aim of money had and rece j -ved.

( rd . ,  Coun t  r r . )  P resen t l y ,  De fendan t  JAG has  f i l ed  a  mo t  j - on

t There are
di  s approved
beLween the

L 1 ^ ^ t  r h p  T r F r r f  I  F n  e ^ r r n l -  1 /  f ' O m m l S S i o nr l ( J  d t r E g c l u t  r  r v u r r L J  v \

or sought to amend the contractual  relat ionship
State Courc of  Treut len County and JAG.



to dismiss the complaint  upon several  grounds. The Court

heard oral  argumenL on the mot j -on on JuLy 27, 2015. Upon

considerat ion of  the pleadings, Ehe relevant 1aw, and the

arguments of  counsel in br ief  and at oral  argument,  the mot ion

to dismiss Ehe complaint  is GRANTED for the reasons slated

here in .

II. LEGAIJ ANALYSIS

Pfa in t i f f  asse r t s  Ewo  causes  o f  ac t i on  on  beha l f  o f

himseff  and a purport .ed cfass. For the f i rst  cause of act lon,

Pl-aint . i f  f  seeks a declaratory judgment that the Statute is

uncons t i tut  ional  ,  inter af ia,  as wri t ten and as appl ied, under

the Fi f th and Fourteenth Amendments to the Unitsed States

Const i tut ion and, as appl ied, under the Due Process Cfause of

the Georgia Const i tut ion. For the second cause of act ion,

Plaj-nt i f f  asser ls a state law claim for money had and

received, whereby Pl-ainLi f  f  a l leges that the probat ion

supervis ion fees were paid to JAG unlawf ul- l -y or under a void

con t rac t .  Under  th i s  second  cause  o f  ac t i on ,  P la in t i f f  seeks

to  recove r  a f I  p roba t i on  superv i s ion  fees  pa id  to  JAG.  In  i t s

mot ion Eo dismiss, JAG seLs forth several  grounds for

d i sm issa f .

A. Declaratory ,Judgment Claim

Pl-aint i f  f  's  declaratory judgment c l-aim seeks the

fo l l ow inq  dec la ra t i ons :  (1 )  t ha t  t he  s ta tu te ,  as  wr i t t en  and



as  app l i ed ,  o f fends  l he  due  p rocess  c lauses  o f  t he  F i f t h  and

FourLeenth AmendmenEs of the UniLed States Const i tut ion

(comp l - .  ( f  49 -50 ) ;  (2 )  t ha t  t he  s t .a tu te ,  as  app f i ed ,  o f fends

F l - , 6  i r r a  . , l . a r rap  ^ ] r d  f he  n r . r h i L | i  t i  t - ) n  . 1 f  imn r i  qnnmen l -  f o r
} J !  

v v v ! p

deb t  o f  t he  Georg ia  Cons t i t u t i on  ( ] -d=  {  51 ) ;  (3 )  t ha t .  t he

establ- ishmenL of a fee schedule for pr ivace probat ion services

^ - . : - i ^ ! r ' ' ^  - - - , and  t h r r s .  f he  imnos i t i on  o f  such  f eesl b  c t  I E !  - 1 5 - L  e r r e  r L ' l t , v

viol-ates the separat ion of  powers doct.r ine drawn from the

ceorg ia  cons t i t u t i on  ( i d .  f  52 ) ;  (4 )  t ha t  p r i va te  p roba t i on

service contracts that have not been re-approved by a current

coun ty  gove rn ing  au tho r i t y  a re  vo id  ( i d .  153 ) ;  and  (5 )  t ha t

JAc lacked fawful  author i ty to coLLecE probat j -on supervis ion

E ^ ^ ^  t : a  (  t r , 4 \r c c s  \ ! s .  I l  J = /

JAG moves to dismiss the declaratory judgment c laims on

several-  grounds including l -ack of  standing, mootness/ and res

judicata,  JAG afso moves to dismiss for fa i l -ure to state a

claim because the Statu!e is const.  i tut  ional-  and the JAG

Agreement is val id.

! ' i  r e f  f h c  C . \ r r r f  r e a r i i  l r r  . l i  s n o s e s  r ' ) f  P l a i n t i f f ' S  f  e d e r a l -

cons t i t u t i ona l  c l -a ims  based  upon  a  l ack  o f  s tand ing

federal  court  noE onLy has the power but afso the obl igat ion

F  I  - ^  I  n r r r r i  r e  i  n t o  i r r r i  s d  i c L i o n  w h e n e v e r  t h ec t u  d t L y  f  r r 9 u ! 4  s

poss ib i l i t y  t ha t  j u r i sd i c t i on  does  no t  ex i s t  a r i ses . "  AmnesE.v

fn t ' l - ,  usA  v .  Ba t t l - e ,  559  F .3d  1170 ,  rT76 -77  (11 th  C i r .  2009 )

( c i t i ng  Johansen  v .  Combus t i on  Eng ' s ,  I nc . ,  170  F .3d  1320 ,



1328  n .4  (1L ih  C i r .  l - 999 ) .  Federa l  cou r t . s  a re  l im i ted  under

Ar t i c l -e  I I I  o f  t he  Un i ted  SCa tes  Cons t i t u t i on  t . o  ad iud i ca t i ng

ac tua f  " cases "  and  " con t rove rs i es .  "  U .S .  Cons t .  a r t .  I I I ,  S  2 ,

c I .1 .  The  doc t r i ne  o f  " s tand inq "  i s  s rounded  in  the  case -o r -

controversv reouirement.  ca. SEaEe Conference of NAACP

Branches  v .  Cox ,  183  F .3d  1259 ,  1262  (aa  h  C i r .  1999 )  .

" I t  i s  we l l  se t t l ed  cha t .  a t  t he  t ime  a  p la in t i f f  b r i nqs

sui t  he must have standing to prosecute his c laim; he must

have a 'personal stake'  in the outcome of t .he l i t igat ion. "

Tucke r  v .  Phv fe r ,  819  F .2d  1030 ,  1033  (11 th  C i r .  1987 ) .  As

l - h F  r r a r t v  i  n w o k i n o  f c d e r a l  i r r r i  s d i r - j -  i n n .  P l a i n t i f f  b e a r s  t h e

burden  o f  es tab l " i sh ing  s tand ing .  See  B ischo f f  v .  osceo la

cn t v - .  E l c - ,  222  F .3d  874 ,  878  (11 th  C i r .  2000 )  ( c i t i ng  Lu ian

v .  D e f e n d e r s  o f  W i . l d l i f  e ,  5 0 4  U . S .  5 5 5 , 5 6 I  ( 1 9 9 2 )  )

are two types of chal- lenges to standing: facial  at tacks and

. { - ' ^ i  r  \ '  . - ^ h a n h . \ ' 6 -  R A  I  1  . C .  A e c ^ - c  M  T f  I  cL C L U L t l c ( t  C ( L L - C ( U J \ -  ( j r c r ! e ! 4  v .  l v v l r r l r q v s r ,  p u r r  *  ^ J r u ! o .  r a . ! .  r

p A  1 0 4  F  - 1 . i  1 2 a 6 .  1 2 6 1  ( ' r  t r  a  r  1  q q ? )  A  f  a c i a l -  a t t a c k  i s! e ,  + v =

based on the contenLs of t .he compl-aint  and requires the Court

to assume al f  a l l -egatsions therein are true. Id.  A factual

ac lack  cha l l enges  sub j  ec t  ma t .E .e r  j  u r i sd i c t i on  i n  f ac t ,

i T r a c h a ^ t - i v a  ^ f  t - h a  n ]  c : d i n a <  T n  r a a . \ ' l \ r i n ^  a  f - ^ F r , - l  - f  f  r ^ l 'f l l e p y e L L r v e  y f L e u f r r Y r  v  r r r v  4

mat.ters outside the pleadings, such as test . imony and

a f f i dav i t s ,  mav  be  cons ide red .  I d .  ( c ruo t i nq  Lawrence  v .

Dunba r ,  9L9  F .2d .  1525 ,  L529  (11 ' 5  C i r .  1990 ) )  He re ,  De fendan t



.TAG chal-l-enges Plaintif f ' s standing based on the al-l-egations

i n  t - h e  f - o m n l : i  n f  .  a n d  f  h r l e  i t  i c :  f a r - i  3 l  a t t a c k .e v l r y + s 4 r r e ,

The Court  need not Earry long on the matter of  standing

since the Efeventh Circui t  has hel-d in a simi lar case that a

p la in t i f f  cha l l eng ing  the  cons t  i t u t  i ona l  i t y  o f  t he  S ta tu te ,

o .C .c .A .  SS  42 -8 -100  t h rough  108 ,  l acks  s tand ing  because  he

could not show that t .here was a suff ic ient l ikel ihood that he

would once again be convj-cted in state courE, placed on

probat ion, and made to pay a probat ion supervis ion fee. see

Mccee  v .  So l i c i t o r  Genera l  o f  R i chmond  Cn ty . ,  Ga . ,  727  F .3d

1322 ,  1325  ( l 1 rh  C i r .  2013 ) .

In  Mccee ,  t . he  p la in t i f f ,  H i l l - s  Mccee ,  had  been  p faced  on

probat ion with a pr ivate probat ion service companyi Sent inel

of fender Services, LLC, upon his misdemeanor convict ion for

n r r l . , r  i  n  , . l r l r nkF1 ]nesq  ^nd  obs t ruc t i on .  I d ,  a t  1323 ,  Mccee  was

ordered to serve Lwo Ewelve-monLh consecut ive sentences on

probat ion, pay a f ine, and to pay a monthly supervis ion fee to

Sent inef.  Id.  When Mccee stopped report ing to Sent inel  and

payj-ng his montshly fee, he faced a probat ion revocat. ion

hear ing . '  r d .  a t  1324 .  A t  t he  hea r j "ng ,  Mccee ' s  o r i g ina l

senLence was vacated and he was ordered held in custody for

two months or unEif  he paid the balance of his probat ion fee,

$186 .  r d .

2 Pr ior thereto,  Mccee's f ine had been converted to community
se rv i ce  hou rs .  Mccee ,  727  F .3d  a t  1324 .



McGee immediately f i led a wri t  of  habeas corpus in state

court .  chal- fenging his mental  competency to waive his r ighE Lo

counsel.  He named Lhe Sheri f f ,  t .he Sol ic i tor General  and

SenL ine l  O f fender  Se rv i ces '  McGee  a l - so  cha l l enged  the

^ ^ h d r i j -  r r l -  i . - \ Y l . a l  i  f  1 /  . . J f  f h F  S f ^ f 1 1 f e  f d .  F i  r r e  d : w s  l a f F r .  f . h er r s r  J  e ,  .  i : = :

state court  held a hearing at  which t ime i t  granted the wri t

, . h ^ h  f  i n / l i n . '  M - 1 : a a  f . . )  h c  m F n f a l  I v  r  n c o m o e t e n t .  I t  r e s e r v e du P v ! r  !  ! ! ! v ! ! !

ru l i ng  on  Ehe  cons t i t u t i ona l  c fa ims .  I d .  aE  L324-25 ,

The case was then removed to this Court ,  which granEed

summary judgment for the defendants,  the Sof ic i tor General-  and

Sen t i ne l . 3  Mccee  v .  Evans ,  20 ] - f  WL  10067984  (S .D .  Ga .  Aug .

26 ,  2OL ! )  (Ha l I ,  J . ) .  The  d i s t r j - c t  cou r t  de te rm ined  tha t  t . he

cons t i t u t i ona l  c l -a ims  were  moo t ,  c iE ing  Mccee ' s  success fu l -

habeas  pe t i t i on  and  subsequen t  re lease .  I d '  a t  *4 .

. rn  :nnea l  j -he Elevent .h Ci rcu i t  found the d is t r ic tq } / I / v s  +  ,

court /  s considerat ion of  mooEness to be erroneous. t t lccee '  727

F .3d  aE  l -325 .  IE  po in ted  ouE  t .ha t  wh i fe  McGee 's  d i spu te  w i th

the Sheri f f  had come to an end upon the state court 's issuance

o f  a  wr i t  o f  habeas  co rpus ,  McGee 's  su iE  fo r  dec la ra to ry

j  udgment against sent. inel  and the Sol- ic i tor Generaf,  however,

\ \ h r a e a y r l -  a d  :  I  i  r r a  . . \ n f  r . r r z F r q . \ /  "  T r i
P !  s - E r a L L u

3 The Sheri f f  had been di-smi-ssed from the
o f  habeas  co rpus  was  g ran ted .  Mccee ,  2011
n .8 .

case  a f te r  t he  wr i t
WL  10057984 ,  a t  *2
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The E]eventh Circui t  then held that t .he distr ict  court

should have determined the case based upon standing. The

El-eventh Circui t  found that in order Eo have standinq to

chal lenge the Statute,  Mccee woufd have to show that he had

" 'a  su f f i c i en t  l i ke f i hood  tha t  he  w i l l  be  a f fec ted  by  the

a11eged Iy  un law fu l  conduc t  i n  t he  fu tu re . ' "  I d .  (quo ted  sou rce

orni t . led) Because Mccee could not demonstrate a suff ic ienL

Likel ihood that he again would be convicted and placed on

probat ion, the Eleventh Circui t  hel-d that he Iacked standing. n

Id.  The El-eventh Circui t  then remanded the case with the

mandaCe that the distr ict  court  remand the case to state court

f  o r  
' l  

a r - k  n f  s r h - i e c t  m A f  t e r  i t t r i  s r i i  c l - i  o n .  I d .  a t  1 3 2 6 .

The  c lea r  ho ld ing  i n  Mccee  i s  t ha t  a  p la in t i f f  l acks

standing to chal lenge the const iEuLional iLy of  the Statut .e

unless he can show tha! Lhere is a substant ial  l ikel ihood tha!

he wi l l  be convict .ed and pl-aced on probat ion in the future.

H F r F  F t e i n f  . i f f  h a s  h ^ t -  3 l  I a a a r r  r r "  F . ^ f s  S u f f i c i e n t  t O  m a k e

such  show ing .  The re fo re ,  P l -a in t i f  f  ' s  dec la ra to ry  j udgmen t

r - l a i m  r e q n c - ' r i n ( '  l h c  . . ) n s f i f r r f i o n a l  i t w  o f  t h e  S t a t u t e  u n d e r

a  In  one  o f  Ehe  b r i e f s ,  counse ]  s ta tes  tha t  t he  Mcqee  cou r t
"ruled that the federal  courts lacked jur isdict ion over the
habeas mat. ter and any reference to lack of  standing was pure
d i c ta . "  (Doc .  No .  4 ! ,  I  2 , )  I  am  unab l "e  t o  accep t  t ha t
charac E.er i  zat ion, The Mccee court  expressly heJd that McGee
' l  

- - 1 . ^ ^  ^ r - - ^ i h d  F ^  - h r ' l  l a r 1 . r a  f h A  . . . \ n e l - i l - r r l -  i . \ n :  l  i  l - \ r  ^ f  t - h aI c t s I l E L . r  s L d r r u - L r 1 9  L \ J  u r r e f  t e r r :

S f a f r r f F  a n d  f o r  t h i s  r F ^ s . ) n  i f  m ^ n d ^ f c d  r e m a n d  o f  C h e  c a s e
to the state court .  For an exampfe of  "pure dr-cta,  "  see pages
one t .hrough three supra.
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the United states Const i tut ion must be dismissed for a lack of

The remaining decl-aratory judgment al- l -egat ions must be

d ism issed  fo r  f a i l u re  to  sEa te  a  c la im  upon  wh ich  re l i e f  can

be granted under Federal  Rul-e of  Civi l  Procedure l -2 (b) (6) .

l l n  cons ide r ing  a  moE ion  to  d i sm iss  under  Ru fe  12  (b )  (6 )  ,  t he

^ ^ , r ? { -  i a a r d  t } r o  l  a r r a 1  q r r f  f  i r - i e n c v  o f  1 . h a  r . o m n l a i n i  n o f
\ - \ . r \ M  t L : , q r  - u l l r e r s r r e /

whp j -ha r  f he  n l a i n f . i f f  w i I I  u l t ima te f y  p reva i l  on  t he  mer i t s .

Scheuer  v .  Rhodes  ,  4L6  U .S .  232 ,  236  (1974) .  The  cou r t  mus t

accept as true al-1 facEs al leged in the complaint  and construe

a t t  r a . q . r n : h l e  i  n f e r r ^ -  L r ^ ^  t I ^ L *  - 3 s t  f a v o r a b f e  t o  t h e- -  = r r u  c : D  r r Y r r L  ' r $

p la i nL i f f .  see  Ho f fman -Puqh  v .  Ramsey '  3L2  F .3d  L222 ,  1225

(11 th  c i r .  2oo2 l  .  The  cou r t ,  however ,  need  noc  accep t  t he

comp la in t . ' s  f ega l  conc lus ions  as  Crue ,  on l y  i t s  we l l -p led

fac t s .  Ashc ro f t  v .  I qba l ,  555  U .S '  662 ,  678 -79  (2009 )  .

r  ^ ^ - ^ r - i nF  -1 -o  mus t  . . con ta i n  su f f i c i enE  f  ac t . ua l  ma t t e r /. . , r  u(JLrLPrarrr  L o ' f  Dr

accep ted  as  t rue ,  ' t o  s ta te  a  c la im  to  re l i e f  t ha t  i s

p l aus ib fe  on  i t s  f ace . ' "  I d .  aE  678  ( c iE ing  Be f l  A t I .  co rD .

v .  T w o m b f y ,  5 5 0  U . S . 5 4 4 , 5 7 0  ( 2 0 0 7 )  ) r L . ^  * r  ^ i h F i  € t  . i ^
r r r E  l . / f 4 f r r r f  ! !

required to plead "factuaf content that af lows the court  to

draw the reasonabl-e inference that the defendant is f iable for

the  m isconduc t  a l l eged .  "  I d .  "The  p laus ib i l i t y  s tandard  i s

not akin to a 'probabi l i ty requirement, '  but j - t  asks for more

than  a  sheer  poss ib i l i t y  t ha t  a  de fendan t  has  ac ted



un lawfu l l y . "  I d .  To  su rv i ve  such  mo t ion ,  a  p la inE i f f ' s

complaint  must incl-ude enough "factual-  aI ]egat ions to raise a

v : ^ 1 . t -  t - ^  r a 1  i a f  . a ] . r ^ r ' a  t - h a  q n c n r r ' l : r i r r c  I  a \ r - l  / ,  : n . l  f h . , l q e  f n c f q!  r Y r r u  L v

must  " s taEe  a  c fa im  to  re l i e f  t . ha t  i s  p laus ib le  on  iE .s  face . "

Twomb l -y ,  550  U .  S .  a t .  570 .

Addressing now the const i tut  ional  i  L.y of  t .he St.atute under

t - 1 - , 6  r : a ^ r d i a  a . \ r q l -  i  l - 1 r l -  i . r n  f h a  f - 6 r 1 r l -  n . - r f  - -  L L _ L
L l r E  e e v l y f 4  e  r r v r c s  L r r c l L  L r r s  \ r E \ r J . y f a

s r r n r c m p  e . ] r r r f  h a s  e x n r e s s l w  r e i e c l - e d  f h e  n o t i o n  c h a t  t h e  m e r ep  s t / !  u ' L ' u

act of  pr ivat iz ing probat ion services violates t .he Georgia

Cons t i t u t i on .  See  Sen t ine l  O f fender  Se rvs . ,  LLc  v .  G love r ,

766  S .E .2d  455 ,  466 -5 ' 7  (Ga .  2014 ) .  I n  add ress ing  t he

p la inE i f f s '  due  p rocess  conce rns  i n  G love r ,  t he  Georg ia

Supreme Court  hel-d that "  [n]  othing on the face of the statute

al- fows SenEinel-  or any other pr ivate probat ion company to

r l a n * i r r a  i n d i r r i d r r : l  o f  h i s  o r  h e r  n r . \ r \ a r t \ /  o r  
' l  

i b e r f vuc l r !  r  v  s

withouL due process of  law nor is t .here anything which

aulhor izes the creat ion of  a pr ivate probat ion system Ehat is

so fundamental ly unfair  that i t  fa i ls Lo comport  wi th our

no t i ons  o f  due  p rocess .  "  I d .  aL  467 .  The  cou rE  po in ted  ou t

that the discret ion to sentence a defendant to probat ion and

to determine the condit ions of  probat ion st i l l  remains with

the senL.encing court . ,  Id.  Fur lher,  Lhe sentencing court

cont. inues tso bear the responsibi l i ty for determining whether

a probat ioner is indigent and to consider al- ternat ive measures

to punishment other than imprisonment for fa i fure to pay a
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d a t - \ l -  T d  T h r r s  F l  - i h r - i  € € ,  -  F ' ^ f  a d f  s F i o n s  o f  v i o f a t . i o n s  o f=l+:

due  p rocess  i n  t he  i ns tan t  case  fa i l  t o  sEa te  a  c la im  as

announced  in  G love r  by  the  sLa te ' s  h ighes t  cou r t .  See  C i t v  o f

Ch i  caqo  v .  Mo ra les ,  527  U .S .  41 ,  6 I  ( 1999 ] ,  ( f ede ra l  cou r t s

h a r r c  n n  : r r l -  h . r i  i - \ /  l -  . \  . ' n n q l -  r r l a  f  h a  I  e n o r r : r r a  . \ f  ^  q f  e f  F  q f  r l -  r r f  a

more narrowl-y than the construct ion given by that staters

highest court)  .

The clover court  did not.  address the plainEif fs '  as

e n n l i c d  c h a l  l e n o e s  w h i c h  i n v o f v e d  C o n d r r r . f  n f  f h e  n r i  v , a f c

probat ion company that fa i led to comport  wi th t .he statutory

a r r f  h o r i  l - v  o f  t h e  S f a f r r f c  G ]  o v c r .  ' 7 6 6  I  E . 2 d  a t  4 6 7 - 6 8 .  F o r

i  h e r - : n ^ a  l - h a  a l ]  . \ \ r a r  l . r l : i n F i f f q  : l  I a r r a d  l - h a l -  q a n l - i l r a l

i  I  1  a a r ' l  1 r r  a a l  I  a r ' l -  a r l  ^ r  c , . \ r r . r h f  t - . \  r - ^  1  1  F / - r -  .;XC€SS] .v€  Superv lS lOn

fees or imposed condit ions on Eheir  probat ion that were not

n : r f  o f  r he i r  co r r r t - o rde red  sen tences .  I d .  aE  462 .  I n  t he

case  a t  ba r ,  P l ,a in t i f f  f a iLs  Eo  asse rL  a  comparabLe  as -app l i ed

^ h i t  t  a h d A  t - I a  c a f -  c  f . \ r f  h  n ^  a I  I F . t : I i . . , ! n a  F L - r  - 6 . -  F i h ^
u r r q f r e r r Y L  c r L  a r r y  L r L r L c

acted outside i ts statuLory or contractual-  author i ty nor has

he made a const i tut ionaf at lack on Ehe StaLute "as appl ied" to

h i m  h i <  . ' . \ n d r r . - i -  h i q  I  i h a r ' t - r r  i r 1 f  a r a < i - e  p : l - h a r

Pla in t i f f ' s  so -ca l l ed  "as -app l i ed "  cha l l enges  comp l -a in  o f  " t he

m A r A  . . f  n f  n r i  v a l  i  z i  n . r / '  : n . l  q a l -  f  . 1 r f  h  d r r a  n r . \ , . . a < 1 c  . a  I  I  a . r . a  i -  i  ^ n d

that the Georgia Supreme Court  has reject .ed. Accordingly,

P l -a in t i f  f  ' s  dec l -a raL .o ry  j udgmen t  c la im  respecc ing  the



const i tut ional iEy of  Ehe Statute under Ehe Georgia

const i t .ut ion fai ls to stsaEe a clai-m and must be dismissed.

F ina l l y ,  P la inE i f f ' s  sepa raE ion  o f  powers  a l l ega t i on

fai ts to state a claim because t .he imposi t ion of  probat ion

supervis ion fees pursuant to contract const i tutes a civ i l  fee

fo r  se rv i ces ,  noc  a  c r im ina l  pun ishmen t .  owens  v .  Sebe l i us ,

357  F .  supp .  2d  L28 I  ,  1287  (o .  Kan .  2005)  ($25  mon th l - y

c r r n o n r i  a i n n  f a a  f n r -  n : r n l e e q  ^ r F  n o f  r . l r r n i t i \ / e  i n  n e r r r r . e- q P s r v r F r v r r

because i t  is modest and indigent of fenders may be exempted) ;

G lasp ie  v .  L i t t l e ,  564  N .w .2d  65 r ,  6s4  (N .D .  1997 )  ( $30 .00

mnn f  h ' l  \ /  f  ee  f  o  r i e f  raw  cos i  o f  s r rne rw i  s i  on  i s  c i v i l -  f  ee  f  o rL ' L v r  r  u r r +  1

se rv i ces )  , .  Pennsy l van ia  v .  N i ce l y ,  638  A .2d  21 -3  (Pa .  1 -994 )

(separat ion of  powers doctr ine is not v iofated by statute

requir ing probaLioners to pay monthl-y fee for administrat . ive

expenses of of fender supervis ion programs) .  Accordingly,

P la in t i f f ' s  dec ]a ra to ry  j udgmen t  c la im  in  th i s  rega rd  mus t .  be

d i sm issed .5

B. Money Had and Received CLaim

Plaint i f f  contends that.  the Georgia Supreme Court  has

expl- ic i t ly recognized a cause of act ion for money had and

5 The remaining decfaratory judgments cfaims pert .aining to t .he
val id i ty of  the JAG Agreement wi l l  necessar i ly be addressed in
considerat ion of  Pl-aint i f  f  's  money had and received claim in
the  nex t  sec t i on .
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received under s imi]ar c i rcumstances i -n Glover.6

fook at  that case is warranted.

The Glover case or igj-naEed out of  the consol-rdat ion of  13

indiv idual  cases f i led in Richmond and Col-umbia Count ies by

probat ion misdemeanant.s who had been under Ehe supervis j -on of

Sen t ine l ,  a  p r i va t .e  p roba t i on  company .  G love r ,  766  S .E .2d  aE

m l ^ ^  * 1 ^ . i - F . i t F -  a h r ' l  l  a n n a d  l - h a  - ^ 1 - l < 1 l -  i f r r f  i . r 1 : l i f 1 /  . \ f  f . h a. i o v .  r r r c  P - L d r r l L - !

Scatute under the due process cl-ause of the Georgia

^ ^ n ^ r . r  t s , . F . r  ^ _  , n h ^  F 1  - .  ^ ^  ^ ^ . . - h E  t o  r e c o v e r  t h e i rL ( J l l s L - L L L I L - L ( J l r .  - L r r E  P r d r r r L - - ! ! r - -  o . f  D r r  , 5 \ J u v

probat ion supervis ion fees under the money had and received

l - La^ r \ r  T . t  TT r  f . r rmr r ' l ^ f  i n . t  f h i s  r r r ' l  i  nc r  f he  f l cn r r r i  ^  q r rn rama
er rsv t  l .

Cour!  was careful  Lo note that hrhat the plaint i f fs sought was

not contractual ly author ized probat ion supervis ion fees but

"p roba t i on  superv i s ion  fees  wh ich  lSen t i ne l l  un law fu l l y

cof lected from misdemeanor probat ioners in contravent ion of

the dictates of  the pr ivate probat ion statutory f ramework

r n n r n r z a d  l . r r r  f h o  l l a a r c i :  I a r r i a l a f r l r a  '  T rq y y t v v e u  ! f  u r r e  v e v ! Y r o .  - L c y r - r a . L L r ! c .  g ! 4 :  \ s ' L ' ! r r s . D f  D

a d d e d )  T n  r ) a r t i e u l a r .  1 - h e  c o r r r f  f o r r n d  t h a t  S e n t i n e f  w a s

r r n i r r q f  l w  e n r i  e h e d  w h e n  S e n t i n e l -  c o l  l  e r - f  e d  n r o h a f  i  o n

s r r n e r r r i  s i  o n  f e e s  i  n  e x c e s s  o f  E h o s e  a r : f  h o r i  z e d  h w  f h e

^ y  f e e s  t h a t  w e r e  a r : l h o r i  z e d  h w  f h e5 s r r L E r r l - f r r y  ' ]

sen tenc ing  cou r t  un1awfu l l y .  I d .  a t  470 .  On  th i s  l as t  po in t ,

5  sen t i ne f  o f f ende r  Se rvs . ,  LLC  v .  G fove r ,  766  S .E .2d  456  ( ca .
20 !4 )  (Thompson ,  C . , J .  )  .
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the undisputed facts in Gl-over showed that coLumbia county 's

Board of  Commissioners never auEhorized Lhe contract between

the  Ch ie f  . I udge  and  Sen t ine l - ,  i n  v ioLa t i on  o f  O .C .G.A .  S  42 -8 -

1OO(g )  ;  acco rd ing l y ,  Sen t i ne f ' s  con t rac t  w i th  Co lumb j -a  Coun ty

was inval- id,  Id.  aE 471,.  Thus. lhe Georgia Supreme Court

hel-d that t .he Columbia county plaint i f fs coul-d sustain a cl-aim

f  ̂ ' .  rnnr ' la1/ h:d ^nd received under an inval- id contrac!.  Ther v !  , r r v r r v l

D i  ^ ] . n ^ n / l  a ^ r l h t a r  n l : i  n 1 -  i  f  f  c  f  h a  . \ l -  h F r  h a n d  . l i  d  r ] r r t -v v s l r  u  J

- h - l  l a n d a  r h a  a : r e . ' r r f  i  n n  n  r r a l  i  d i  t - r r  n f  j - h c  n r i r r a l - e  n r o h a r ' i o nL r r d r f s r r Y e

service contracL with Sent inel- .  Rather,  the pl-aint i f  f  s soughE

recovery of  any probat. ion fees they paid af ter the expirat ion

o f  Ehe  te rm o f  t he i r  o r i g ina l -  sen tence .  I d .  aE  472 .  Fo r  t h i s

cLa im,  the  Georg ia  Supreme Cour t  s ta ted  tha t  t he  p la in t i f f s

have a potenLial  cause of actsion under a Eheory of  money had

and  rece i ved .  I d .

In short ,  the Glover court  only recognized a cause of

act ion for money had and received to the extent a plaint . i f  f

= l  l  a a a / l  f h : f  f h a  n . r . i r r r l - a  n r . \ h ^ i -  i . \ n  . . \ m r \ . a r 1 \ /  r - . ' l  l  c r ' l -  p r iq f f s Y e u

supervis ion fees jn conEr:avenEion of Ehe Statute.  In the case

a t  ba r ,  P la in t i f f  a l l eges  tha t  De fendan t  JAG co l l ec ted  fees

from him "unIawful ly and without.  ta l  val-  j -d contract[ ]  . "

( comp l  .  f f  57 -58 . )  P la i n t i f f  a t t acks  t he  va l i d i cy  o f  t . he  JAG

AgreemenE v/ iEh Treut l"en CounEy, not on the basis that the

' l r r a r r f  l  A n  a . r l r n f  \ . '  C ^ m m i  < r c r i  ^ r t  r i E l r E r  < r i  r r r r c d  l -  h F  . ' . \ n i -  r a a l -  h l r l -  a r n
v v s r r e l



the basis that i t  d id not re-approve the JAG Agreement

f n l  l . \ v r i n o  l - h e  i n i t i a l  . ) r r F - \ / F a l .  f e r m  ?  T h e  i s s u e  b e f o r e  t h el v f  f  v w f  r r :

Court  Ehen is wheLher the JAG Agreement is a val- id contract.

There is no dispute or al legat ion that the JAG Agreement

was not properly executed and in accordance with the terms of

the Statute when i t  was signed in March 2008. The JAG

Agreement provided for an in i t ia l  one-year term wit .h an

au tomat i c  renewa l  p rov i s ion  f rom yea r  to  yea r .  (Comp l ,  Ex .

r  ( l  r r  \  I t ' h a  q F . t - r r t - o  n r a r r i d a q  f  h ^ l -  n r i r r : f  p  n r n l _ r :  f  i n n  q c r r r i . e
I  L z .  I

- ^ h 1 - ? - - r -  d  m : r r  ] _ r a  l -  a r m i  r r e f  a d  l ' x /  f  h a  r - h i  e f  _ i r r d r r p  r h a f  p n t -  p r F d

i h t - ^  t - h a  . . r r l -  r a . j -  q r r h i e r . l .  f  . )  t h e  : n n r o r r : ' l  o f  t h e  c o l t n f v ' s

governing author i ty,  and " in accordance with the agreed uponi

w r i t t en  p rov i s i ons  o f  such  conL rac t . "  O ,C .G ,A .  S  42 -8 -

100  (S )  (1 )  .  The  JAG Agreemen t  s ta tes  Lha t  e i t he r  pa r t y  ( t he

chief  judge or ,JAG) may terminace Ehe AgreemenE aE any t ime

upon thir ty days wri t tsen not ice and an opportuni ty to cure any

ma te r i aL  b reach .  (Comp l  . ,  Ex .  A ,  f l  13 . )  He re ,  Lhe re  i s  no

d ispu te  o r  a f l ega t i on  tha t  t he  ch ie f  j udge  o f  T reu t l en  CounEy

or JAG attempted to terminate the JAG Agreement.  Indeed,

there is also no a] legat ion or argument that the Treut l -en

Counly Commission sought the termlnat ion of  the JAG Agreement.

'  Cr i t icaf fy,  there are no aLLegat ions in the Compl-aint  t .hat
JAG col lecEed probat ions supervis ion fees in any manner other
l -h.h r , ,h i t -  i  e r" . \  r . . . \1r  i  dad f  r - ; r  hrr  . . . rn l -  r -^F -h/ l  ^n l  a '

P ! v !  f  | ! r s u  D y  u P v t r

au tho r i za t . i on  o f  t he  sen tenc ing  cou r t .
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Th l rq  fhe  S ta te  cc ) r r r t  o f  T reuL len  Coun f \ , '  ^nd  fhe  co ] rn f v '  s

governing author i t .y consensual- l -y operated under the . fAG

Agreement f rom year to year under the automatic renewal-

provis ion and at al l  c imes re. levant to this lawsuit .

Ye t ,  con t . ra ry  to  che  man i fes t  i n ten t  o f  t he  pa r t i es ,

Plaint i f f  in thj-s case argues t .hat.  the JAG Agreement.  was

invaf id because the Treut len County Commission did not approve

the Agreement af ter new commissioners took of f ice.  In support

o f  t . h i s  con tenE ion ,  P fa i n t i f f  po in t s  t o  o . c . c .A .  S  36 -30 -3 ,

wh ich  p rov ides  Eha t .  " [ o ]  ne  counc i l  may  no t ,  by  an  o rd inance ,

b ind  i Lse l - f  o r  i t s  successo rs  so  as  Eo  p reven t  f ree

leg i s la t i on  i n  ma t t . e rs  o f  mun ic ipa l  gove rnmen t . " s  P l -a in t i f  f

contends that nei ther Ehe 2009 Treut l -en county Commission nor

any subsequent commission coul-d be bound by the Commission's

approval-  of  the .TAG Agreement in March 2008.

Th is  a rgumenE i s  unava i l i ng  fo r  seve ra l  reasons .  F i r s t ,

Treutfen County is not a party to Ehe JAG Agreemenc. The

Agreemenl ,  though approved by the Treutfen County Commission,

is between the Treut len County State Court .  and JAG. Thus,

O .C .G .A .  S  36 -30 -3  does  noL  come  i n to  p fay .  Second ,  as

h ^ i n i a d  ^ r I l -  : l - 1 . \ \ r a  t -  h a  - r ? " \ l 1  l  i . ' : f  i  / \ r 1  . r f  I  ? 4 - ? n - ?  u r a r r ' l d  a i r r a  t -  h a

. ^ , ,n t -v  r -a r -mi  n 'e i -  i  ^n  l . ioh fs  conf ra rv  f . )  l -he  te rms o f  the  JAG

8 r ]e r - : rc r i  a  cor r r f  s  h .ave  heLd tha !  th is  s f  ^ t -  r r f  F  ann l  i  es  ro

count ies as wel-1 as municipal i t ies and t .o contracts as wel-1 as
o rd inances .  See  Madden  v .  Be l l - ew ,  397  S .E .2d  687  (Ga .  1990 )  .
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Agreemen t .  t h i rd ,  even  assuming  tha t  S  36 -30 -3  app l i es ,  Lhe re

e r a  r . a r i -  e i n  e x c e n f  i  r l n s  F n  i f  s : n n l i r ' : f  i o 1  r . e l e v a n t  h e r e .  F o re q r r r  L ^ v v I /  e  +

insL.ance, S 36-30-3 does not apply when the contract has been

entered into with a local  government by vir t .ue of  express

1 ^ ^ i - l - { - i - ' ^  s , r t -  h ^ v i  F r r  1 - ^  . l ^  d ^  a } r i f  } i ^ s  . r h r ! '
I e ( l _ L t i I . ,  L _ L V e  r y

S e a b o a r d  C o a s L  L i n e  R . R .  C o . ,  3 1 4  S . E . 2 d  4 4 9  ( G a .  A p p .  a 9 8 4 ) ;

E e e  a f s o  C i t v  o f  A t h e n s  v .  M c c a h e e ,  3 4 1  S . E . 2 d  8 5 5  ( G a ,  A p p .

l  q a A  \ t - ta : ' -c  f  hF  s l -  ̂ f  r r f  c  evnresq l  rz  a r t f  hor i  zed  the  JAG

Agreemen t .  A l so ,  S  36 -30 -3  may  no t  app ly  fo r  con t rac ts  tha t

do  no t  c reaLe  a  deb t  o r  f i nanc ia l  ob l i ga t i on  o f  t he  Coun ty .

See  Bd .  o f  comm' rs  o f  Cha tham Cn ty .  v .  Cha tham Adver t i se rs ,

371  S .E .2d  850  (Ga .  198e ) r  B rown  v .  C i t v  o f  Eas t  Po in t ,  258

S.E .2d  9 I2  (Ga .  l - 980 )  .  The  JAG Agreemen l  does  no t  c reaEe  a

debt for Treut len county,

I l h , . r n  t - h F  f . \ r e o . i n r r  p l ^ i n f i f f ' c  C l a i m  t h a t  t h e  J A Gv y v r r  ! v r  v J  v + r r J

Agreement is void or unlawfuf is wi thout meri t .  consequent ly,

lhe Court .  determines t .hat Plain! i f f  has fai led to state a

n l r i m  r r n a n  u r h i  r - h  r c l i F f  m : \ /  h c  . r 1 - . ^ n f  c d  f . \ r  l - h c  r c r - o t r c r t r  o fu f q f ! "  s y v r r

probat ion supervis ion fees because Georgia courts have not

r cnnan i  za .7  a  r . ^ l 1 ta  l . l f  ^ . . f  i nn  f n r  mnne ' r  had  and  rece i ved  whe re

i - h F  f c F q  a r e  . i m n o s e d  a n d  C O I I e C t e d  U n d e r  :  r r a l  i d  e f a f ' r f / - ] r i  l r zq t  e  r L r L } / v v v v

au tho r i - zed  conErac t .  P la in t i f f ' s  second  cause  o f  ac t i on  fo r

mnnaw ha r i  and  rece iwed  mus t  be  d i sm issed .



I I I .  CONCLUSTON

F o r  t h e  r e a s o n s  s t a t e d  h e r e i n ,  D e f e n d a n t ' s  m o t i o n  t o

d ism iss  (doc .  no .  18 )  i s  GRAMTED.  The  C l -e rk  i s  d i rec ted  to

EMrER .IUDGMENT in favor of Defendant, TERMINATE all- pending

motions and deadl ines, and CLOSE t .he

n r ^ i - r . l € 9
c{9  c r  J r . tD  u

ORDER ENTERED at Augusta, Georgia,

' 1 u 9 L r - u ,  4 w r J

,nr"fu ",

D I  STRI CT

2r


