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BANK OF AMBRICA CORPORATION;
THE BANK OF NEW YORK MELLON
f /K /a  THE BANK OF NEW YORK,
AS TRUSTEE FOR THE
CBRTIF ICATE HOLDERS CWALT,  INC.
ALTERNATIVE LOAN TRUST OA2] . ,
MORTGAGE PASS THROUGH
CERTTFTCATES,  SERIES  2006 -0A21 ;  i

and CHATHAM COUNTY SHERTFF AL ST.
LAWRBNCE;

C I V I L  A C T T O N  N O .
cv  411-305

Defendan ts .

O R D E R

Presen t l - y  pend ing  be fo re  t he  Cou r t  i s  P la i n t i f f ' s  "Mo t i on

to  Remand . "  (Doc .  no .  25 . )  Upon  due  cons ide ra t i on  and  f o r

the  reasons  se t  f o r th  be low ,  th i s  mo t i -on  i s  DENIED.

I. EAEEGEOUND

Pl -a in t i f f  purchased rea l -  p roper ty  Ioca ted  a t  3  Wakef ie l -d

P l a c e ,  S a v a n n a h ,  G e o r g i a r  o i l  D e c e m b e r  1 8 ,  2 0 0 6 .  ( A m .  C o m p l .

j I  6 .  )  T o  f i n a n c e  t h e  p u r c h a s e ,  P l a i n t i f f  e x e c u t e d  a

'  Th l s  de fendan t  i s  he re ina f te r  re fe r red  to  as  De fendan t  "Bank  o f  New
Y o r k  M e l f o n .  "

M c C l a i n  v .  B a n k  o f  A m e r i c a  C o r p o r a t i o n  e t  a l D o c .  3 0

D o c k e t s . J u s t i a . c o m
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promisso ry  no te  i n  f avo r  o f  Coun t ryw ide  Bank ,  NA,  i n  t he

amoun t  o f  $1 , l - 60 ,000 .  ( I d -  11  1 . )  The  no te  was  secu red  by  a

deed  to  secu re  deb t  g ran t i ng  Mor tgage  E lec t ron i c  Reg is t ra t i on

Sys tems ,  I nc .  ( *MERS" )  I ega l  t i t l e  i n  P la i n t i f f ' s  r ea l

p rope r t y .  ( I d .  t l  B . )  Tn  sho r t '  P l a i n t i f f  de fau l t ed  on  t he

nnJ_ e -  and l - te f  endant  Bank of  New York Mel- l -on conducted ar r v  L U  t  u r r v

f  o rec l osu re  sa le  o f  t he  p rope r t y  on  June  7 ,  2011  .  ( I d .  1 l 1 l  21 ,

24 . )  P la i n t i f f  a I I eges ,  i n t e r  a l i a ,  De fendan t  Bank  o f  New

York  Me l l on  v i o1a ted  Geo rg ia  l aw  by  exe rc i s i ng  t he  power  o f

sa le  i n  P la i n t i f f ' s  secu r i t y  deed  w i t hou t  p rope r l y  ob ta i n i ng

Iega l  t i t l e  t o  t he  deed  and  no te  f r om MHRS.  (Td .  11  34 . )

P la in t i f f  conmenced  th i s  w rons fu l  f o rec losu re  ac t i on  i n

the  Super io r  Cour t  o f  Cha tham Coun ty ,  Georg ia ,  o f l  Oc tobe r  13 ,

2011 .  P la i n t i f f  amended  h i s  comp la in t  f i ve  days  l - a te r  on

O r . ] _  n l . r a r  
' l  

R  ? n 1 1  q e e k i  n r r  t t r l . a m e r t e q  q i -  e m m ' i  n n  f  r n m  r ^ r r n n r - r f r r lv u L v v v !  + v  |  4 v r r l  u u u  s s r r r s Y v s  u e v + r q r r + r r Y  + r v + r l  v Y ! v r l Y ! s +

f o recJosu re /  improper  execu t i on  o f  an  ass ignmen t ,  neg l i gen t

supe rv i s i on ,  b reach  o f  du t y  o f  good  f a i t h  and  f a i r  dea l i ng  [ ,  ]

and  i n ten t i ona l  i n f l - i c t i on  o f  emo t i ona l  d i s t r ess ,  [ ]  r e l a t i ng

to  t he  f o rec losu re  o f  P la i n t i f f ' s  r ea l  p rope r t y  Joca ted  i n

Cha tham Coun ty ,  Geo rg ia . "  (No t i ce  o f  Remova l -  Ex .  I ,  a t  19 -

20  .  )  P l a i n t i f  f  '  s  p raye r  f  o r  r e l i e f  r eques t s ,  - l n t e r  a l - i a ;  a

dec la ra t i on  tha t  t he  fo rec l -osu re  was  vo id ,  compensa to ry  and

pun i t i ve  damages  o f  an  unspec i f i ed  amoun t ,  a t to rney ' s  f ees  and

' l  
i t i o a t ' i  n n  r : n s f  s .  e n  F X  n a r f c  r e s t r a i n  j n s  n r d o r  ' l -  n  n r o - ' e n t  t h ee v  u ! v v r



sher i f f  f r om p roceed ing  w i th  an  ev i c t l on  o f  t he  P l -a ln t i f f  f r om

l -  h e  r e a ' l  n r o n e r t v  a f  i  s s r r e .  + n . r  -  ^ ^ e h 5 h ^ r 1 -  i n - i r r n c f  i o n  f o r  t h eL t l E  r E q f  P l v } J L r  e J  a l l u  a  l J E r l t t a r r E l r L  r r l J  H r r v L r u r r  -

above  men t i oned  res t ra i n t s .

Shor t l y  a f te r  t he  case  was  removed ,  on  January  18 '  201"2 ,

De fendan ts  Bank  o f  Amer i ca  Corpo ra t i on  and  Bank  o f  New York

Me l l on  ( co l f ec t i ve l y  r e fe r red  t o  as  t he  "Bank  De fendan ts " )

f i l ed  a  mo t i on  t o  d i sm iss . D ' l  r i n J - i f f  . l _ h o n  r a n r a c o n 1 _ e r l  l . r r r

counse l ,  f i l ed  a  r esponse  i n  oppos i t i on  t o  t he  mo t i on  t o

d i sm iss  on  Feb rua ry  2 ,  2012 .  On  Feb rua ry  16 ,  20L2 ,  Bank

De fendan ts  f i l ed  a  r ep l y .  Th i s  Cou r t  schedu led  a  hea r i ng  f o r

May  23 ,  2A I2 ,  ds  t o  t he  pend ing  mo t i on .  The  hea r i ng  was

con t i nued  and  subsequen t l y  r eschedu fed  f o r  Ju l y  30 '  2012 .  The

hear ing  was  aga j -n  con t i nued ,  and  then  bo th  pa r t i es  consen ted

to  con t i nue  the  hea r ing  un t i l -  a  mu tua l l y -ag reeab le  da te .  Due

to  a  l - ack  o f  ac t i v i t y ,  t he  Cour t  admin i s t ra t i ve l y  c losed  the

case  on  Sep tember  10 ,  20L2 ,  and  i ns t ruc ted  the  pa r t i es  tha t

they  cou ld  move  to  reopen  the  case  to  schedu le  a  hea r ing  on

the  mo t i on  t o  d i sm iss  j - n  Augus ta ,  Geo rg ia .  (See  doc .  no .  18 .  )

Approx ima te l y  a  mon th  l a te r r  o t r  Oc tobe r  26 ,  2012 ,

P la i n t i f f ' s  counse l -  moved  t o  w i t hd raw  as  a t t o rnev  o f  r eco rd .

The  Cour t  g ran ted  the  mo t ion  to  w i thd raw and  encouraged

P la in t i f f  t o  f i nd  new counse l  w i th in  twen tv  davs  o f  November

14 ,  2012 .

ex tens ion  o f

O n  D e c e m b e r  3 ,  2 0 L 2 ,  P l a i n t i f f  m o v e d  f o r  a n

t ime  i n  o rde r  t o  r e ta i n  counse l The  Cour t



. r r A n t e r . l  J _  h e  r e r r r r e s l _  c d  e x 1  
' n c r  

P l  e  i  n f  i  f  f  u n t i l* - . ; e n s f  o n ,  g l v 1 , . Y

Janua ry  1 ,  201 -3 ,  t o  r e ta i n  new  counse l .  To  da te ,  t he re  i s  no

ind i ca t i on  on  t he  reco rd  t ha t  P la i n t i f f  success fu l l y  l oca ted

and  re ta ined  rep lacemen t  counse l .

On  Janua ry  2 ,  2013 ,  P la i n t i f f ,  ac t i ng  p ro  s€ ,  f i l ed  a

mo t i on  t o  r emand .  (Doc .  no .  25 .  )  Bank  De fendan ts  f i l - ed  t he i r

r esponse  i n  oppos i t i on  t o  t he  mo t i on  on  Janua ry  22 ,  2013 .  On

Feb rua ry  B ,  2013 ,  P la i n t i f f  moved  t he  Cou r t  f o r  an  ex tens ion

o f  t ime  t o  r ep t y  t o  Bank  De fendan ts '  r esponse .  Desp i t e  bo th

pa r t i es  fa i l i ng  to  move  the  Cour t  t o  reopen  the  case  as

p rev ious l y  o rde red ,  t he  Cour t  g ran ted  the  mo t ion  fo r  an

ex tens ion  o f  t ime  to  rep l y  and  enab led  P la in t i f f  t o  rep l y

th rough  and  i nc l ud ing  March  B ,  2013 .  The  Cou r t  i ns t r uc ted

bo th  pa r t i es  tha t  t he  mo t ion  to  remand  wou ld  be  cons ide red

a f t e r  t he  rep l y  b r i e f  was  f i l ed .  P la i n t i f f  f a i l ed ,  o r  e i t he r

dec l i ned ,  t o  r ep l y .  The  t ime  f o r  P la i n t i f f  t o  r ep l y  has

exp i red ,  and  the  mo t ion  to  remand  i s  now r i pe  fo r  t he  Cour t ' s

cons ide ra t i on .

II. LEGAI STAI{DARD

A de fendan t  may  on l y  remove  an  ac t i on  f rom s ta te  cou r t  i f

t he  f ede ra l  cou r t  wou ld  possess  o r i g i naL  j u r i sd i c t i on  ove r  t he

sub iec t  ma t t e r . 2B U.S .c .  S  1441(a )  . "The  d i s t r i c t  cou r t s

sha l l  have  o r i g i na l  j u r i sd i c t i on  o f  a I I  c i v i l  ac t i ons  whe re



t he  ma t te r  i n  con t rove rsy  exgeeds  t he  sum o r  va lue  o f  $75 ,000 '

exc l - us i ve  o f  i n t e res t  and  coSLS ,  and  i s  be tween  c i t i zens  o f

d i f  f  e ren t  s t a tes . r r  28  U .  S .  C .  S  1332  (a )  .

"On  a  mo t ion  to  remand ,  t he  remov ing  pa r t y  bea rs  the

bu rden  o f  es tab l - i sh i ng  j u r i sd i c t i on .  "  D iaz  v .  Sheppa rd ,  B5

F .3d  1502 ,  l - 505  (11 th  C i r .  1996 )  . t l l n J h o r o  r e  h o r o  t h av r r r u l u t  t  L a r L

n l  r i  n t i  f  f  h . a q  n o t  n ' l  e r ' l  a  . q n e c i  f  i  c  a m o l r n f  o f  d a m a o e -  ! L ^
r F U U ! ! ! u  u r l r v u l l L  v !  v u r r t u Y U b  7  L I I E

r e m n r r i  n c r  c l e f e n d a n l _  m r r s . 1 _  n r f i \ r F  l " r r r  A  I . r r F t r . . r n d c r , a n r : e  O f  t h g! E I L I U V J T T V  U V ! E l r U q l l L  l t l u r L  I / * v v u  v I  I r 4 v l r v r r s v

ev idence  tha t  t he  amoun t  i n  con t rove rsy  exceeds  the

i r r r i  q d i n l _  i n n . + l  r a a n r i  r e m e n 1 .  t t
J  s r  r + s a u Pre t ka  v .  KoJ te r  C i t v  P laza  l I ,

I r l e . ,  608  F .3d  ' 7  44 ,  752  (11 th  C i r .  2010 )  .  "  [R ]emova l  f  r om

s ta te  cou r t  i s  l j u r i sd i c t i ona l l y l  p rope r  i f  i t  i s  f ac i a l l y

apparen t  f rom the  comp la in t  t ha t  t he  amoun t  i n  con t rove rsy

exceeds  t he  j u r i sd i c t i ona l  r equ i remen t . "  I d .  a t  ?54 .  " I f  t he

iu r l sd i c t i ona l  amoun t  i s  no t  f ac ia l l y  apparen t  f rom the

r -c rmt r ' l  a in t -  t he  cou r t  shou ld  l - ook  to  the  no t i ce  o f  remova l  andv  v r l r l r  f  u  f  r  r  L  t

may requ i re  ev idence  re l -evan t  t o  the  amoun t  i n  con t rove rsy  a t

the  t ime  the  case  was  removed .  "  I d .  Conc l -uso ry  a l l ega t i ons

in  the  no t i ce  o f  remova l  w i l l  no t  su f f i ce ;  t he re  mus t  be

r rnde r l  r l i  n r r  f  ac t s  to  mee t  t he  de f  endan t  '  s  bu rden .  W i l l i ams  v .

Bes t  Buv  Co .  ,  269  F .3d  1316 ,  131 ,9 -20  (11 th  C i r .  2001 )  .

I I I .  D I S C U S S X O N

( - h r ' l  I  6 r ' r r . r F q  t n  q r r l - r i  e r - J _  m e i _ j _ o r  i  r r  r i  e r l  i  r - l _  i  n n  m e r r  l r e  r r  i  q c . l
v l l q r ! r r r v u J  u v  J u p - J U U L  r r r s L L E r  J  H ! r A g M l V t r  r r r u J  u L  ! q r J E U



by  any  pa r t y ,  o r  t he  cou r t ,  d t  any  t rme .

213  F .3d  l - 331 - ,  1333 -34  (1 l t h  C i r .  2000 )  .

was  based  on  d i ve rs i t y  j u r i sd i c t i on .

Q a m h a  r t  \ r  A n f  +  I

Remova l -  i n  t h i s  case

See  28  U .  S .  C .  SS

1441 -  ( b ) ,  1332  (a )  .  Even  t hough  P la i n t i f f  ' s  mo t j - on  f ocuses  on

the  amoun t  i n  con t rove rsy  requ i remen t ,  t he  Cour t  w i l l  add ress

each  resu i r emen t  o f  S  1332  (a )  .

A. Complete Diversity of Cit izenship

Th i s  c i v i l  ac t j - on  sa t i s f i es  S  1332  (a )  ' s  comp le te

d i r r e r s i f v  o f  r - i f  i z e n e h i n  r e r r r r i r e m e n i _  P 1  a i n t i f f  i s  a  c i t i z e nV + V E ! + + L J  V T  U f T f

o f  t he  S ta te  o f  Geo rg ia .  (Am.  Comp l .  1 [  1 . )  De fendan t  Bank  o f

Amer i ca  Corpo ra t i on  i s  a  De laware  co rpo ra t i on  w i th  i t . s

p r i nc i pa l  p l ace  o f  bus iness  i n  No r th  Ca ro l i na .  De fendan t  Bank

o f  New Yo rk  Me l l - on  i s  a  New Yo rk  co rpo ra t i on  w i t h  i t s

p r i nc i pa l  p l ace  o f  bus iness  i n  New Yo rk .  Thus ,  ne i t he r  Bank

De fendan t  i s  a  c i t i zen  o f  t he  S ta te  o f  Geo rg ia  as  con temp la ted

unde r  28  U .  S .C .  S  1332  ( c )  .

f r om Bank  De fendan ts .

P la l n t i f f  i s  comp le te l y  d i ve rse

The  Cour t  mus t  nex t  cons ide r  De fendan t  Cha tham Coun tv

She r i f f  A1  S t .  Lawrence .  Bank  De fendan ts '  no t i ce  o f  r emova l -

adm i t s  t ha t  De fendan t  Lawrence  i s  a  c i t i zen  o f  Geo rg ia ,  bu t ,

f o r  two  reasons ,  he  does  no t  des t roy  d i ve rs i t y .

F l r s t ,  t he re  i s  no  ev idence  on  reco rd  tha t  De fendan t

r - ' ' - ^ - ^ ^  n r n n o r r '  c a r r r p 6 l  k r r z  p ' l  a i n 1 - i f f .  T h e  r e m o v a l  o f! d . w l u l l L E  w a 5  l J r v I J E r r y  D E r  v L V  u I  !  l q f r r L f

c i v i l -  ac t i ons  i s  gove rned  by  28  U .  S .  C .  S  1 "44 I ,  wh i ch  s ta tes ,



i  n  n c 1 1 -  i  n e n t  n +  u f  + .  h  = r -  =  . , C i v i l  a c t i O n  O t h e f W i S e  f  e m o v a b l er r r  l J E !  L J r r u i r e  I J d f  L  7  L I J . o  L  f l

so l -e l y  on  t he  bas i s  o f  t he  j u r i sd i c t i on  unde r  sec t i on  1332  (a )

o f  t h i s  t i t l e  mav  no f  be  removed  i f  any  o f  t he  pa r t i es  i n

i  n t c r c q f  n r / r n F  r l  t r  i n i  n e r l  d n d  S e r v e d  a S  d e f  e n d a n t s  i s  a  c i t i z e nr i f  L E I E J  U  _ | J ! v F v !

o f  t he  S ta te  i n  wh i ch  such  ac t i on  i s  b rough t . "  28  U .S .C .  S

1441 (b )  ( 2 )  ( emphas l s  added ) .  The  p l a i n  l anguage  o f  t he

S ta tu te  r equ i res  t he  Cou r t s  t o  on l y  cons ide r  t he  c i t i zensh ip

o f  t h e  p a r t i e s  t h a t  h a v e  b e e n  p r o p e r l y  s e r v e d .  C f .  G i b s o n  v .

Wal -Mar t  S to res  EcE t - - - - L -P ,  No .  5 :09 -CV-228  (HL )  ,  2010  U .S .

D i s t .  L E X I S  7 0 1 - 3 ,  a t  * 4  ( M .  D .  G a .  J a n .  2 8 ,  2 0 1 0 )  ( " O n e  o f  t h e

d e f e n d , a n t s .  M r l C r r e n -  i  s  a  c i t i z e n  o f  t h e  f o r u m  s t a t e .  U n d e r  Sg L ! v J J V g f  + 9 V  t  r f u v s v r a ,

1441  (b )  ,  McCuen f  s  p resence  seems  to  make  t h i s  case

unremovab le .  However ,  f , t  t he  t ime  Wa l -Mar t  f i l ed  i t s  no t i ce

n f  r e m n r r a l  -  l _  h e  p ' l  , a ' i  f  i f  f  l s i  r - l  h a d  r r e f  t o  s e r v e  M c C u e n .v !  !  E l l t v  v  q 4  t

^  ̂  ^ . - ' r  . '  -  * - . r r r + r l  \ /  i  o ' i  n e d  a n d  s e r v e d  r e s i d e n t  d e f  e n d a n tf 1 D  \ J I I r y  a  } J !  U I J E !  J y  J  v + r r E

n r c r r c n 1 _  q  r F m . ) - - - ' r  r ' r *  I  N r +  + #  n r o n e r l  r r  r e m o v e d  t h e  C a s g  h g C a U S gI J T E V E I I L J  r E r t t u V c t J . r  V V c I I - I ' . l o !  L  t J ! v H u ! r J  ! + r r t v

f h e r e  I ^ I e q  n c r  n r o n o r l  r z  i n i n e d  a n d  s e r v e d  r e S i d e n t  d e f e n d a n t  i n9 r f L + v  v Y 9 d  r f v

t h i s  case  .  . " ) .  He re ,  ca re fu l -  exam ina t i on  o f  t he  reco rd

o f  t he  Cha tham Coun ty  Super io r  Cour t .  be fo re  remova l ,2  and  o f

t h i s  Cou r t  a f t e r  t he  case ' s  r emova l ,  f a i l - s  t o  p rov ide  ev idence

o f  p rope r  se rv i ce  o f  p rocess  as  t o  De fendan t  Lawrence .  Thus ,

the  Cour t  concJudes  tha t  De fendan t  Lawrence  was  no t  p rope r l y

'  The  Supe r l o r  Cou r t  o f
N o v e m b e r  7 ,  2 0 1 1 ,  s e r v i c e  w a s
Corpo ra t i on .  The re  i s  no  such

C h a t h a m  C o u n t y ' s  d o c k e t  r e f J e c t s  t h a t  o n
ne r fec tec l  a . c  t o  De fendan t  Bank  o f  Amer i ca
ind rca t i on  f o r  De fendan t  Lawrence ,



Second /  even

h i s  c i t i zensh iP

s e r v e d .  3

f r audu len t  r o i nde r .

De fendan t  Lawrence  was  p rope r l y  se rved '

d i s rega rded  under  the  doc t r i ne  o f

F raudu l -en t  j  o inde r  occu rs  "  [w ]  hen  a

n l  a i n t i f f  names  a  non*d i ve rse  de fendan t  so le l y  i n  o rde r  t o

de fea t  f ede ra l -  d i ve r s i t y  j u r i sd i c t i on . "  Hende rson  v .  Wash .

Na t ' f  I ns ,_  ec ' ,  454  F .3d  I 218 ,  1281  (11 th  C i r .  2006 )  .

Fu r t he r ,  " i f  a  de fendan t  shows  t ha t  t he re  i s  no  poss ib i l i t y

t he  p fa i n t i f f  can  es tab l i sh  a  cause  o f  ac t i on  aga ins t  t he

res iden t  de fendan t ,  t hen  t he  p l a i n t i f f  i s  sa id  t o  have

F + + , , n , , ' r  n * f  I  r r  i  n i  n e r i  t h e  n o n - d i V e f  S e  d e f  e n d a n t  .  "  F I O f  e n C e  V .I I A U U U J E I I L f _ V  _ r U a r r E U  
L r r E  l l V r r  s ! V E ! t ' L  V V ! L ,

Crescen t  Res -_ .__L !e  ,  484  F .3d  l -293  ,  1 ,29 "1  (11 th  C i r .  2007)  .  I n

t ha t  s i t ua t i on ,  t he  " f ede ra l  cou r t  mus t  d i sm iss  t he

non-d i ve rse  de fendan t  and  denv  anv  mo t ion  to  remand  the  ma t te r

back  t o  s ta te  cou r t . / '  I d . ;  Revno lds  v .  JPMorqan  Chase  Bank

N .A . ,  No .  5 :11 *CV-3 t l  (MTT)  ,  201 ,1  U .S .  D i s t .  LBX IS  133874 ,  a t

*6  (M .D .  Ga .  Nov .  2 I ,  2011 ) . He re ,  P la i n t i f f ' s  amended

comp la in t  does  no t  con ta in  even  one  a l l ega t i on  o f  w rongdo ing

as  t o  De fendan t  Lawrence .  P fa i n t i f f ' s  p l ead ing  on l y  h r i e f l y

men t i ons  h im  to  desc r i be  h i s  o f f i ce ' s  r o l e  o f  des igna t i ng  "a

depu ty  she r i f f  t o  ev i c t  t he  P la i n t i f f  f r om the  p rope r t y  a t

i s sue [ , ] "  (Am.  Comp l .  f l  4 ) ,  and  t o  no te  t ha t  t he  Mag i s t r a te

3  r t  i s  wo r th  no t i ng  t ha t  t he  unan im i t y  o f  consen t  requ i remen t  i n
remova l -  cases  w i th  mu l t i p l e  de fendan ts  does  no t  requ i re  consen t  o f
de fendan ts  who  have  no t  been  p rope r l y  se rved .  Johnson  v .  E l i zabe th
W e l l b o r n ,  P . A . ,  4 1 8  F .  A p p ' x .  8 0 9 ,  8 1 5  ( 1 1 t h  C i r .  2 0 1 1 ) .
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Cour t  o f  Cha tham Coun ty ,  Geo rg ia ,  i s sued  an  ev i c t i on  o rde r  t o

the  she r i f f  t o  ev i c t  P l -a in t i f f  f r om the  sub jec t  p rope r t y  (Am.

Comp1 .  91  41 ) .  These  t angen t i a l  a l l ega t i ons  a re  unques t i onab l y

i nsu f f i c i en t  t o  es tab l i sh  a  cause  o f  ac t i on  aga ins t  De fendan t

Lawrence .  As  suChr  anY  c la ims  aga ins t  De fendan t  Lawrence  a re

DISMISSED,  and  the  Cour t  conc ludes  tha t  comp le te  d i ve rs i t y  o f

c i t i zensh ip  ex i s t s .

B. Amount in Controversy

The  Cour t  now tu rns  to  the  amoun t  i n  con t rove rsy

requ i remen t  o f  S  l -332  (a )  .  As  to  th i s  requ i remen t ,  P la in t i f f

a r t i cu l a tes  f ou r  r easons  f o r  r emand :  ( 1 )  t he  pun i t i ve  damages

a ' l  l e o e c l  i n  h i s  e m e n c l e c l  r : o m o l a i n t  a f e  t O O  S o e r : r : l a t - i  v e  f  o  C O n f e fs r r u Y

i r r r i q d i n l - i n n : .  ( ? \  P l , e i n f i f f  i s  n o t  r e c t t t e s f i n c r  a  c r t t i e f .  t i t f el u ! ! d s ! v L + v l r r  \ L , /  r r s r r r  + v Y s v v

= n r -  i  n n  l - r r r f  a r ' r r r i  t a h ' l  e  r e ' l  i  e f  :  ( i  )  D c f c . - r - ' - +  - U e  f O fd U L I U I I T  U U L  t s L { L T J -  L A U J E  I E f  f  E I  '  \  J  /  U E T C l I U O . I I L J  I L T A Y  D

breach  o f  con t rac t ,  so  damages  a re  no t  measured  by  the  va lue

o f  t h e  n r o n e r t r r .  a n d  ( L \  n o f e n d a n t s  h a v e  n o t  s a t i s f i e d  t h e i rF ' ! v y v * e j l  \ r /

burden  tha t  t he  cu r ren t  l oan  va lue  exceeds  the  p rope r t y  va lue

h r z  m n r e  t h e n  S 7 q  0 0 0  T h e s e  a r o t t m e n f  s  A r F  l t n n e r s l t e s ' i  r r e .Y ' r l v v v '

Pfa in t i f f /  s  mo t i on  f i r s t  f ocuses  on  h i s  amended

r : f l m n l  a ' i  n f  t  s  n " *  :  ! ' i  - - ^  ' J - * - - p  n r a v e r  f o r  r e l i e f .  P l - a i n t i f fv v r l r } J r q r r r L  J  } J L , t I I - L L I V E  u a r t t a V u  } J ! u J L r  ! v r

avers  tha t  Bank  De fendan ts '  asse r t i ons  tha t  pun i t i ve  damages

wou ld  exceed  $75 ,000  a re  t oo  specu la t i ve  t o  sa t i s f y  t he

ju r i sd i c t i ona l  t h resho ld .  P la i n t i f f  r e l i es  on  two  recen t

No r the rn  D i s t r i c t  o f  Geo rg ia  cases  t o  suppo r t  h i s  a rgumen t :



Est-at -e of  Antoni  Kel lev v .  Nat ionstar  Mot t -gege.- -L-Le,  No.  l - :12-

CV-00288 -AT  (N .D .  Ga .  Ju I y  18 ,  201 '2 )  ,  and  Ku rd i  v .  Bank  o f

Amer i ca -  N -4 - ,  No .  I : 1 -2 - cv -2887 -WSD (N .D .  Ga .  Nov .  19 ,  201 '2 \  - 4

fn  Ke11ev ,  t he  p l a i n t i f f  a l l eged  t ha t  t he  de fendan t  ag reed  t o

a  b ind ing  mod i f i ca t i on  o f  he r  mor tgage  and  then  fa i l ed  to

honor  the  mod i f i ca t i on  bu t  i ns tead  fo recJosed  on  he r  home.

The  d i s t r i c t  cou r t  conduc ted  a  sua  spon te  rev iew  o f  sub jec t

ma t te r  j u r i sd i c t i on  and  conc luded  tha t  t he  case  was  due  to  be

remanded  because  the  de fendan t  f a i l ed  to  es tab l i sh  tha t  t he

amoun t  i n  con t rove rsy  was  sa t i s f i ed .  The re ,  t he  p l a i n t i f f  d i d

no t  seek  a  spec i f i c  amoun t  o f  compensa to ry  and  pun i t i ve

damages  i n  the  comp la j -n t .  The  a l l ega t i ons  o f  t he  comp la ln t

showed  tha t  t he  p la in t i f f  had  no  equ i t y  i n  t he  home,  and  the

Cour t  dec l i ned  to  specu la te  abou t  t he  amoun t  i n  con t rove rsy .

S im i l a r l y ,  i n  Ku rd i ,  t he  p l a i n t i f f  asse r t ed  c l a ims  f o r

wrong fu l  d i sc losu re  and  sough t  an  unspec - i f  i ed  amoun t  o f

compensa to ry  and  pun i t i ve  damages .  U l t ima te l y ,  t he  d i s t r i c t

cou r t  remanded  the  case  because  the  de fendan t  f a i l ed  to

p rov ide  any  suppo r t  f o r  i t s  asse r t i on  t ha t  t he  p l a i n t i f f ' s

c la ims  fo r  pun i t i ve  damages ,  a lone  o r  when  added  to

r - n m n e n s a t o r v  r - l a m a r r e s  -  m o r t r  I  i  k e l  v  t h a n  n o t  e x c e e d e d  t h eu v 4 , t / v r l s s  L v !  j

j  u r i sd i c t i ona l  I im i t .

4  - -' P l " a i n t i f f  
f a i f e d

, , . i  d  l  - t  + h a  r n n e a 6 7 . j  4 l -  p
y f E f u ,  L l l E  e } / } J t L r - - * * -

a t t a c h e d  a s  e x h i b r t s  t o

I  o  n row i  r i e  .  and  the  Cour t '  s  resea rch  f  a i l - ed  t o
c i t a t i o n  t o  t h e s e  t w o  c a s e s ,  T h e s e  c a s e s  w e r e

P f a i n t r f f ' s  m o t i o n  t o  d i s m i s s .
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UnI i ke  t he  p resen t  s j - t ua t i on ,  ne i t he r  o f  t hose  cases

invo l ved  c l a ims  seek ing  i n j unc t i ve  re l i e f .  Fo r  t h i s  r eason ,

Lhe  Cou r t  need  no t  de l ve  i n to  t he  mer i - t s  o f  P la i n t i f f ' s

pun i t i ve  damages  a rgumen t .  I t  i s  t rue  tha t  when  "de te rm in ing

the  j u r i sd i c t i ona l  amoun t  i n  con t rove rsy  i n  d i ve rs i t y  cases f

pun i t i ve  damages  mus t  be  cons ide red  un less  i t  i s  apparen t  t o

a  Iega l  ce r ta in t y  t ha t  such  canno t  be  recove red r  "  Ho l - l - ev

Equ in .  Co .  V .  C red i t  A l l i ance  Co rp . ,  BZ I  F .2d  1531 ,  1535  (11 th

C i r .  1 "987 ) . H o w c r r e r  -  h e r : a u s e  P l a i n t i f  f  i s  a l - s o  s e e k i  n or r v v Y U  v  u !  
/

i n j unc t i ve  re l i e f ,  i t  i s  cJea r  t ha t  t he  amoun t  i n  con t rove rsy

i s  sa t i s f i ed .  Th i s  l eads  t he  Cou r t  t o  P l - a i n t i f f ' s  second

argumenf , ,

P la i n t i f f  adm i t s  t ha t  he  i s  r eques t i ng  i n j unc t i ve  re l i e f .

He  no tes  tha t  wh i l e  * th i s  remedy  wou ld  ha l t  f o rec losu re ,  i t

wou ld  no t  ba r  De fendan ts  f rom recove r ing  the  Loan  va lue

th rough  a  b reach*o f - con t rac t  su i t  aga ins t  McC l -a i n . "  (Doc .  no .

25 ,  a t  6 . )  I n  "ac t i ons  seek ing  dec la ra to r y  o r  i n j unc t i ve

re l i e f ,  i t  i s  we l l  es tab l i shed  t ha t  t he  amoun t  j - n  con t rove rsy

i s  measu red  by  t he  va lue  o f  t he  ob jec t  o f  t he  l l t i ga t i on . "

Occ iden ta l  Chem.  Co rp .  V .  Bu l l a rd ,  995  F .2d  1046 ,  I 047  (1 l t h

f - i  r  
' l  q O ?  \
! J J J ' M o r e  s p e c i f i c a l l y ,  i f  a  p l a i n t i f f  " s e e k s

i n j unc t i ve  re l - i e f  ba r r i ng  the  fo rec losu re  on  the  p rope r t y  a t

i  s s r r e  -  f  h e  r z a ' l  t t e  n f  t h e  n r n n e r t r z  d p i _  e r m i n e s  t h e  f  i n a n C i a l'  e + r v

va lue  a t  s t ake . "  Rope r  v .  Saxon  Mor tq .  Se r  ,  No .  1 :09 -CV-

1t_



312 -RWS,  2009  U .  S .  D i s t .  LEX IS  3 ' 1194 ,  a t  *6  (N .D .  Ga .  May  5 ,

2009 ) ;  see  Occ iden ta l ,  995  F .2d  a t  I 04 ' 7  ( "The re fo re ,  t he

amoun t  i n  con t rove rsy  was

fa i r  ma rke t  va lue . " ) ;  c f .

$98 ,350 ,  t he  p rope r t y / s  und i spu ted

W h i t e  v .  W e l - l - s  F a r q o  H o m e  N l a l t q . ,

No.  1 :11 -cv -408 -MHT (WO)  '  2011  U .S .  D i s t .  LEX IS  93889 ,  a t  *9

t ^ n  n  7 \ ' r  ̂ r r r r .  4 4  . n  1 1 \  ' . . B u t  n e i t h e r  t h e  t o t a l  v a l u e  o f  t h e( l v l  , u .  A l - d .  f { u g .  L l r  t L / - L - L /  \

p rope r t y ,  no r  Wh i t e t s  cu r ren t  deb t /  r ep resen ts  t he  amoun t  i n

con t rove rsy  because  Wh i te  does  no t  cha l l enge  the  va l i d i t y  o f

' F l - , a  m n r f n s ^ a  ' r r  q a c l r  e n  i n i r r n r - i - " i  n n  n r n h i h i t i n c r  f o r e r - l n q t t r e  " \L l l E  l L t L / r  L Y O V g  U !  J E E r  s r r  r r r J  s l r L  L r v r r  y r v r r ! v r  L r i r Y  ! v r E U r v r s + v  I  I  .

"Moreove r ,  cou r t s  o f ten  l ook  to  the  va lue  o f  t he  l oan  as

er l i  dcnr :ed l r r r  f  he secrr  r i  t  v  deed to determine the amount  in

c o n f r c r v e r s v  i n  a  f o r e c l o s u r e  c a s e . / /  W a I k e r  v .  U n i t e d  S t a t e s

Bank  I , I c ! ' I  A -$ - s ' - n ,  No .  1 :  12 -CV*02911 -RWS,  201 -3  U .  S .  D i s t .  LEX IS

35838 ,  a t  + ' l  (N .D .  Ga .  Ma r .  15 ,  2013 )  ;  Revno lds  v .  JPMorsan

Chase  Bank  N .A . ,  No .  5 :11 -CV-311  (MTT)  ,  201 ,1  U .S .  D i s t .  LBX IS

133874 ,  a t  *6  (M .D .  Ga .  Nov .  2 I ,  2011 )  ( *  [T ]he  secu r i t y  deed

mee ts  t he  amoun t - i n - con t rove rsy  requ i remen t . " )  .

I J a r a  D l  r - i  n 1 - , i  € €  n v a - ' . f  a r l  -  n r n m t  q q A r \ /  r r n f  a  t . r l r  i  n l - r
r r E ! E ,  r  f  q J r r L r I I  E A E I - L l L E L t  O  H r v r L L r o D v r y  r l l J L E r  W l l I U l l  W d . D

secu red  by  a  deed  to  secu re  deb t ,  i n  t he  amoun t  o f

$1 ,160 ,000 .00  t o  f i nance  t he  pu rchase  o f  t he  rea l  p rope r t y  a t

" i s sue ,  (Am.  Comp l .  f l  1  . )  As  o f  2011 ,  d t  t he  t ime  t he  case

was  removed ,  t he  p rope r t y  a t  i ssue /  s  f a i r  marke t  va lue  was

L2



$1 ,24 '7 ,000 .00 . s  (No t i ce  o f  Remova l  Bx .  8 . ,  a t  2 . )  P la i n t i f f

has  f a i l ed  t o  demons t ra te  t ha t  t he  va lue  o f  i n i unc t i ve  re l i e f

l r a r r i no  f  he  fo rec losu re  ac t i on  shou ld  no t  be  de te rm ined  l ' r r z  1_  ho
v q !  !  l l r v  L r r *  r  v r  L u r v u

va lue  o f  t he  p rope r t y  a t  i s sue . I t  i s  c l ea r  t ha t  t he

n r o n e r f v f  s  f a i r  m a r k e t  v a l u e  a n d  t h e  v a l u e  o f  t h e  s e c u r i t v
t | / ! V I J L ! 9 j

d a a d  q a . r r r r i  n r r  f  h e  t r r n m i  q q o r r z  n o t e  l r o t h  ^ - ' ^ ^ ^ ' J  f  l " +  q ?  q  n n n- J L !  I I V L E  V V L I I  E A U E E U  L l l s  l /  / J t V V U

min imum requ i remen t  o f  S  1 "332  (a )  . P l - a i n t i f f  ' s  mo t i on  t o

remand  p rov ides  few ,  i f  any ,  f acLs  o r  mer i t o r i ous  a l l ega t i ons

to  re fu te  the  amoun t  i n  con t rove rsv . C n n r r e r s e l r r -  B a n k

Defendan ts /  no t i - ce  o f  remova l  c lea r l v  es tab l i shes  tha t  t he

amoun t  i n  con t rove rsy  exceeds  the  j u r i sd i c t i ona l  t . h resho ld .

The re fo re ,  P la i n t i f f ' s  mo t i on  t o  r emand  (doc .  no .  25 )  i s

DENTED.

Hav ing  de te rm ined  tha t  t h i s  Cour t  possesses  o r i g ina l

j u r i sd i c t i on  ove r  t h i s  c i v i l  ma t t e r ,  t he  Cou r t  w i l l  nex t

cons ide r  t he  Bank  De fendan ts '  ou t s tand inq  mo t i on  t o  d i sm iss .

G iven  the  un ique  p rocedura l  h i s to ry  o f  t he  case ,  a  hea r ing  on

the  mo t i on  t o  d l sm iss  i s  app rop r i a te .  De lay  has  pe rmea ted  t he

n r 6 1 c r r e s s  o f  t h i s  C a S e  a n d  w i l - I  n O  ] p n a o r  l - r o  1 " n 1  o A 6 l g g [  .

-  
T h e  f a i r  m a r k e t  v a f u e  f i s t e d  i s  t h e  a p p r a i s e d  v a l - u e  b y  C h a t h a m

C o u n t y ,  G e o r g i a ,  a t  t h e  t i m e  o f  r e m o v a L .  A  c o p y  o f  t h e  C h a t h a m  C o u n t y ,
l , ] a n r ^ ' i  a  n r n n o r l -,  , ' * v r v * - y  t a x  r e c o r d  w a s  a t t a c h e d  t o  B a n k  D e f e n d a n t s ' N o t i c e  o f
RemovaJ  as  Exh ib i t  B .  Jud i c i a l  no t i ce  o f  pub l i c  reco rds  and  o the r
- r i ' - r j  - - ! i - - ^  € - - ! -  * - - '  L ^  r - r - - -  a t  a n v  s f  a o e  o f  f  h e  n r o n e e r l i n o .  F e d .  R .4 U J  U U I L o L I V E  I o L L D  I t t o y  ! s  L q ^ s l ]  - -  * - - r  u u r r r y  r

E v i d .  2 0 1 ( d )  , '  s e e  a L s o  U n i v e r a l  E x p r e s s ,  I n c .  V .  U n i t e d  S t a t e s  S E e  ,  I 1 1  F .
A p p ' x  5 2 ,  5 3  ( l " L t h  C i r .  2 0 0 6 )  ( " P u b l - i c  r e c o r d s  a r e  a m e n g  t h e  p e r m i s s i b t e
f a c t s  t h a t  a  d i s t r i c t  c o u r t  m a y  c o n s i d e r . " ) .  A c c o r d i n g l y ,  t h e  C o u r t  t a k e s
j u d i c i a l  n o t i c e  o f  t h e  p r o p e r t y ' s  f a i r  m a r k e t  v a f u e  a s  e v i d e n c e d  b y  t h e
t a x  r e c o r d ,
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Accord ingly ,  the Cour t  hereby ORDERS a hear ing on the pending

mot ion  to  d i sm iss  to  be  conduc ted  on  Thursday ,  Ap r i l  11 '  201 '3 ,

a t  2 :30  p .m . ,  d t  t he  Th i rd  F loo r  Cou r t r oom o f  t he  Un i t ed

S ta tes  Cour thouse  Joca ted  a t  Wr igh t  Square ,  Savannah ,  Georg ia ,

3 l -4  t_2 .

IV. CONCLTISION

Based  upon  t he  f o rego ing ,  t he  Cou r t  DENIES  P la i n t i f f ' s

mo t i on  t o  r emand  (doc .  no .  25 ) .  P la i n t i f f ' s  c l a ims  asse r ted

aga ins t  De fendan t  Lawrence  a re  D ISMISSED.  A  hea r ing  on  the

ou ts tand ing  mo t j -on  to  d i sm iss  sha l l  be  conduc ted  Thursday ,

Ap r i l  11 ,  2013 ,  a t  2 :30  p .m . ,  d t  t he  Th i rd  F loo r  Cou r t r oom o f

t he  Un i t ed  S ta tes  Cou r thouse ,  f oca ted  a t  Wr igh t  Squa re ,

Savannah ,  GeorgT ia ,  3141-2 .

ORDER ENTERSD at  Augusta,  Georg ia,  th is  5 'n  day of

Ap r i l  ,  2013 .

UNITED D I  S T R I C T
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