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I. BACKGROT'ND

Appel lee is a cardj-ologist .  residing in Savannah, Georgia.

( D o c .  n o .  5 - 1  a t .  1 - ,  1 9 . )  H e  f i l e d  h i s  C h a p t e r  7  p e t i t i o n  f o r

bankruptcy  on  March  7 ,  20L2.  (Doc .  no .  5 -L4  a t  f - . )  I t  i s  und isputed

t .ha t  h is  debts  a re  p r imar i l y  consumer  in  na lu re .  (Doc .  no .  5 - I4  a t

3 .  )  Appe l lan t  moved on  May 23 ,  20L2 to  conver t  the  case to  a

Chapter 11 oT, in t .he al ternat ive, t .o dismiss on the ground that

A n n e l l e e ' s  b a n L r r r n t a r r  n a t i t - i 6 n  C o n s t i t u t e d  a n  a b u s e  O f  t h e  C h a p t e rn l / y u  r  f  u u

7  p r o c e s s .  ( D o c .  n o .  5 - 5 . )  f n  r u l i n g  o n  t h e  m o t i o n ,  t h e  B a n k r u p t c y

Court determined that.  no presumpt. ion of abuse based on t .he "means

t e s t "  o f  1 l -  U . S . C .  S  7 0 7 ( b ) ( 2 )  e x i s t . e d .  I n  r e  H a r d i g a n ,  4 9 0  B . R .

4 3 7  ,  4 4 0  ( B a n k r .  S . D .  G a .  2 0 1 3 )  .  A p p e l l a n t  a l l e g e d  t h a t  g i v e n

A p p e I l e e ' s  a b i l i t y  t o  p a y ,  h i s  C h a p t e r  7  p e t . i t i o n  c o n s t i t u t e d  a b u s e

b a s e d  o n  t h e  " t o t a l - i t v  o f  t h e  c i r c u m s t a n c e s "  t e s t  s e t  f o r t h  i n  1 1

U . S . C .  S  7 0 7  ( b )  ( 3 )  ( B )  .  ( D o c .  n o .  5 - 5  a t  4 - 5 .  )  T h e  B a n k r u p t c y  C o u r L

h e l d  t h a t  b a s e d  o n  a  n u m b e r  o f  f a c t o r s ,  A p p e l l e e ' s  p e t i t i o n  d i d  n o t

cons t i tu te  abuse.  In  re  Hagg iggn,  490 B.R.  a t  459.  Add i t iona l l y ,

t h e  B a n k r u p t c y  C o u r t  d e c l i n e d  t o  c o n v e r t  A p p e l l e e ' s  p e t i t i o n  t o  a

C h a p t e r  1 1  u n d e r  1 l -  U . s . C .  S  7 0 6 ( b )  -  r d .  a t  4 4 6 - 4 7 .

II. iII'RISDICTION AI{D STAI{DARD OF REVIEW

This  Cour t  has  appe l la te  ju r isd ic t ion  pursuanL to  28

U . S . C .  S  1 5 8 ( a )  ( 1 )  a n d  B a n k r u p t c y  R u l e s  8 0 0 1  e t  s e q .  O n  a p p e a l ,

the  Cour t  rev iews the  Bankruptcy  Cour t ' s  fac tua l -  f ind ings  fo r  c l -ear

e r r o r ,  a n d  i t s  l e g a 1  c o n c l u s i o n s  d e  n o v o .  I n  r e  G l o b e  M f g .  C o r p . ,

5 6 7  F .  3 d  1 , 2 9 I  ,  L 2 9 6  (  1 - 1 t . h  C i r .  2 0 0 9 )  .



In determining whether Chapt.er 7 rel ief constitutes abuse

unde r  t 1  U .S .C .  S  707 (b )  ( 3 ) ,  " bank rup t cy  cou r t s  have  cons ide rab le

d i sc re t i on "  and ,  when  cha l l enged ,  "  I t he  d i s t r i c t  cou r t ]  r ev iew  I s ]

r rn  I  r . z  f  o r  aLr r rse  o f  d isc re t ion .  "  In  re  Ku lakowsk i ,

L 2 9 8 - 9 9  ( l 1 t h  C i r -  2 O I 3 )  .  A  b a n k r u p t c y  c o u r t  a b u s e s

w h e n  i t  " a p p l i e s  t h e  w r o n g  p r i n c i p l e  o f  f a w  o r

e r r o n e o u s  f i n d i n g s  o f  f a c L . "  T n  r e  P i a z z a ,  7 L 9  F .

( l 1 t h  C i r .  2 0 l . 3 )  .

I I I .  D ISCUSSION

7 3 5  F . 3 d  1 2 9 6 ,

i t s  d i sc re t i on

makes c lear ly

3d  1 ,253 ,  7 ,27 r

This appeal presents two

C o u r t  e r r e d  i n  d e n y i n g  A P P e I

u . S . C .  S  7 0 7  ( b )  ( 3 )  ( B )  ;  a n d  ( 2 )

i  n  d e n r z i  n c r  A n o e l l a n t t  s  m o t i o nv v r r _ ) ,  r t r Y  . ' y I

i ssues :  (1 )  whether  the  BankruptcY

I a n t ' s  m o t i o n  t o  d i s m i - s s  u n d e r  1 1

whether t.he Bankruptcy Court erred

t o  c o n v e r t  t o  a  C h a p t e r  1 1  u n d e r  1 1

Court

In re

u.s .c .  s  706(b ) .

A .  D i s m i s s a l  U n d e r  L 1 -  u . S . c .  S  7 0 7  ( b )  ( 3 )  ( B )

app l i ca t i on  o f  t he  " to ta l i t y  o f  t he  c i r cums tances "  tes t .  The

rev iews th is  determinat ion for  an abuse of  d iscret ion.  See

Ku lakowsk i ,  735  F .3d  1296 ,  L299  (11 th  C i r .  20L3 )  -

A n  ' l  
A n n c l l a n f  r : h a l  l e n c r e s  f h e  R a n k r r t n l - r : r z  C o u r t t sv I I  C r P P s A r  r  n l r l / e r r q r r u  v r r q r f  u r r y e r

The Bankruptcy Code provides for dismissal-  of  a Chapter 7 case

where  " the  gran t ing  o f  re1 ie f  wou ld  be  an  abuse o f  the  prov is ions

o f  l t h e  C o d e ]  .  "  1 1  U .  S .  C .  S  7 0 7  ( b )  ( 1 )  .  A  p r e s u m p t i o n  o f  a b u s e

a r i s e s  w h e r e  t h e  d e b t o r  f a i l s  t h e  " m e a n s  t e s t , "  w h i c h  i s  c a l c u l a t e d

b y  a  s t a t u t o r y  f o r m u l a .  1 1  U . S . C .  S  7 0 7  ( b )  ( 2 )  .  E v e n  w h e r e  t h i s

presumption of abuse does not ar ise, however,  the court  may st. i l l

f i nd  abuse by  cons ider ing  (1 )  whether  the  debtor  f i led  the  pe t i t ion

j - n  b a d  f a i t h ;  o r  ( 2 )  " t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s .  .  .  o f  t h e

"  7 r  u .s .c .  s  707(b )  (3 )  (A -B)

3
d e b t o r ' s  f i n a n c i a l -  s i t u a t i o n



In the present case, Lhe Bankruptcy court  found t .hat

A p p e l I e e ' s  p e t i t i o n  w o u l d  n o t  c o n s t i t u t e  a b u s e  u n d e r  t h e  t o t a l i t y

o f  the  c i rcumstances  tes t  .  In  re  Hard igan ,  49  0  B .  R.  437 ,  459

( B a n k r .  S . D .  c a .  2 0 1 - 3 ) .  I n  m a k i n g  i t s  d e t e r m i n a t i o n ,  t h e  B a n k r u p t c y

Cour t  re l - ied .  on  the  fo l low ing  fac to rs :  (1 )  ab i l i t . y  to  repay  a

meaningful  port ion of debts ;  (2) whet.her t .he bankruptcy was caused

by an  un foreseen or  sudden ca lami ty ;  (3 )  e l ig ib i l i t y  fo r  Chapter  11

or  Chapter  13  re l - ie f  ;  (4 )  the  debtor ' s  e f fo r ts  to  repay  debts  and

n e g o t i a t e  w i t h  c r e d i t o r s ;  ( 5 )  t h e  d e b t o r ' s  a b i l i t y  t o  p r o v i d e  a

" m e a n i n g f u l "  d i s t r i b u t i o n  i n  a  C h a p t e r  l - 3  c a s e ,  ( 6 )  a b i l i t y  t o

r e d u c e  t h e  d e b t o r ' s  e x p e n s e s  w j - t h o u t  d e p r i v i n g  t h e  d e b t o r  o f

necess i t ies ;  0 )  the  t ime per iod  over  wh ich  the  debts  were

i n c u r r e d ;  a n d  ( B )  t h e  s t a b i l i t y  o f  t h e  d e b L o r ' s  i n c o m e .

H a r d i g a n ,  4 9 0  B . R .  4 3 7 ,  4 4 7  ( B a n k r .  S . D .  G a .  2 0 L 3 )  ( c i t i n g

T r u a x ,  4 4 6  B . R .  6 3 8 ,  6 4 2  ( S . D .  G a .  2 0 1 0 )  ) .

In  re

In re

The Bankrupt .cy  Cour t  found tha t ,  aJ - though Appe l lee 's  ab i l i t y

to  pay  po in ted  toward  abuse,  o ther  fac to rs  d ic ta ted  a  cont ra ry

' resu l t .  Spec i f  i ca l l y ,  the  Bankruptcy  Cour t  he ld  Appe l l -ee 's  f  resh

start  would be impaired by a Chapter l - l -  proceeding; the real eslaLe

marke t  co l lapse cons t i tu ted  an  un foreseeab le  ca lami ty ;  Appe l lee 's

debts were incurred over years and not through a pre-bankruptcy

" q n e n d i  n o  s n r e e " :  A n n e l  
- l  

e e  d e a l t  f a i r l y  a n d  h o n o r a b l y  w i t h
r y u r r v r r r Y  r  r r l r ' I r ' v + + \

c r e d i t o r s i  a n d  A p p e I I e e  w a s  n o t  a t t e m p t i n g  t o  " g a m e "  t h e  b a n k r u p t c y

sys tem.  Id .  a t  451 ' -57  .

I n  c h a l l e n g i n g  t h e  B a n k r u p t c y  C o u r t ' s  a p p l i c a t i o n  o f  t h i s

tes t ,  Appe l lan t  makes two c la ims.  F i rs t ,  the  Bankruptcy  Cour t

shou ld  have d ismissed the  case based on  the  ab i l i t y  to  pay  fac to r

alone and, second, the Bankruptcy Court  improperly rel ied on issues

o f  " j - n t e n t ,  u n s c r u p u l o u s  b e h a v i o r  o r  u n e t h i c a l -  d e a l i n g s .  "



{ A n n e l l a n t ' s  B r i e f  a t  2 1 . )  A s  t o  t h e  f i r s t  c o n t e n t i o n ,  A p p e l I a n t

a l l e g e s  t h a t  t h e  " o v e r w h e l m i n g  n a t u r e  o f  I A p p e 1 l e e ' s l  a b i l i t y  t o

repay  h is  c red i to rs  . . .  shou l -d  have been g iwen cor respond ing  we igh t

b y  t h e  b a n k r u p t c y  c o u r t . "  ( I d .  a t  a 7 . )  I n  s o  a r g u i n g ,  A p p e l l a n t

ci t .es several  cases where courLs have found Lhe abi l i ty to repay

c r e d i t o r s  s u f f i c i e n t ,  s t a n d i n g  a l o n e ,  t o  f i n d  a b u s e .  S e e ,  e . 9 . ,  f r ]

r e  K e I 1 y ,  B 4 I  F . 2 d  9 0 8 ,  9 I 1  ( 9 t h  C i r .  1 9 B B )  ( " a  d e b t o r ' s  a b i l i t y  t o

p a y  h i s  d e b t s  w i l l ,  s t a n d i n g  a l o n e ,  j u s t i f y  a  s e c t i o n  7 0 7  ( b )

d i s m i s s a l " ) ;  I n  r e  H e n e b u r y ,  3 6 a  B . R .  5 9 5 ,  6 0 7  ( B a n k r -  s - D -  F l a .

2 0 0 ' 7 )  ( " a b i l i t y  t o  p a y ,  s t a n d i n g  a l o n e ,  i s  s u f f i c i e n t  t o  w a r r a n t

d i s m i s s a l  o f  a  C h a p t e r  7  c a s e  f o r  a b u s e " )  T h e s e  c a s e s ,  h o w e v e r ,

state that a bankruptcy court  may permissibly rely solely on

ab i l i t y  to  pay .  They  do  no t  d ic ta te  such a  resu l t .  Emphas i -z tng  tha t

ab i l i t y  to  pay  is  bu t .  one fac to r  tha t  can  be  u t i l i zed ,  the  E leventh

C i r c u j - t  d e c l l n e d  t o  d e c i d e  " w h e l h e r  a  d e b t o r ' s  a b i l i t y  t o  p a y  h i s

or  her  debts  can aJ-one be  d ispos i t i ve  under  t .he  t .o ta l i t y -o f - the-

c i rcumstances  tes t  [ ,  ]  "  demonst ra t ing  tha t  ab i l i t y  to  pay  is  bu t  one

f  ac to r  t .ha t  may be  cons idered.  f  n  re  Wi tcher  ,  7  02  F .  3d  61-9  ,  623

( 1 1 t h  C i r .  2 0 L 2 )  ( e m p h a s i s  a d d e d ) .

In fact,  many other courLs have found that abi l i ty to pay, in

a n d  o f  i t s e l f ,  i s  i n s u f f i c i e n t  t o  c o m p e l  d i s m i s s a l -  f o r  a b u s e .  S e e ,

€ . g . ,  r n  r e  L a v i n ,  4 2 4  B . R .  5 5 8 ,  5 6 3  ( B a n k r .  M . D .  F l a .  2 0 1 0 )

( "Congress  cou1d have requ i red  d j -smj -ssa l -  based so le ly  on  a  debtor ' s

' a b i l i t y  t o  p a y . '  f n s t e a d ,  s e c t i o n  7 0 7 ( b )  ( 3 )  ( B )  r e q u i r e s  e v a l u a L i o n

o f  t h e ' t o t a l i t y  o f  t h e  c i r c u m s t a n c e s . '  T h u s ,  t h e  U S T  m u s t  s h o w

someth ing  more  than jus t  the  debtor ' s  mathemat ica l  ab i l i t y  to

n a r r  / ' \  '  T n  r e  R u d m o s e ,  N o .  1 0 - 7 4 5 L 4 - W L H ,  2 0 L 0  W L  4 8 8 2 0 5 9 ,  a t  * 3
v q  y  .  I  t

( B a n k r .  N . D .  G a .  N o v .  8 ,  2 0 I 0  )  ( c i t i n g  s e v e r a l  c a s e s  f o r  t h e



p r o p o s i t i o n  t h a t  " c o u r t s  a l s o  g e n e r a l l y  h o l d  t h a t  a n  a b i l i t y  t o  p a y

a l o n e  i s  n o L  s u f f i c i e n t  t o  j u s t i f y  d i s m i s s a f  o f  a  c a s e  f o r  a b u s e " ) .

A p p e l l a n t ' s  s e c o n d  c l a i m  a d d r e s s e s  t h e  B a n k r u p t c y  C o u r t ' s

app l ica t ion  o f  the  o ther  seven fac to rs  l - i s ted  above.  Spec i f i ca l l y ,

A p p e l l a n t  t a k e s  i s s u e  w i t h  t h e  c o u r t ' s  u s e  o f  s u b j e c t i v e

ir idicat ions of good fai t .h,  arguing t .hat any factors relat ing to the

d e b t o r ' s  g o o d  f a i t h  a r e  i r r e l e v a n t .  ( A p p e l l a n t ' s  B r i e f  a t  2 1 - . )

W h i l e  i t  i s  t r u e  t h e  B a n k r u p t c y  C o u r t  a d d r e s s e d  A p p e l l e e ' s  f a i r  a n d

honorab le  dea l inqs  w i th  h is  c red i to rs ,  i t  a fso  re l ied  on  a

mu]t i tude of other factors t .hat have bearing on the total i ty of

a F p e l l e e ' s  " f i n a n c i a f  s i t u a t i o n ,  "  i n c l u d i n g  h i s  f u t u r e  f i n a n c i a l -

prospects, the manner in which the debts were incurred, and t .he

fac t  tha t  Appe l lee  so ld  o r  sur rendered h is  rea l  es ta te ,  reduced h is

unsecured debt ,  and w i l - I ,  fo l low ing  bankruptcy ,  re ta in  l i t t le

s e c u r e d  p r o p e r t . y .  I n  r e  H a r d i g a n ,  4 9 0  B . R .  4 3 7 ,  4 5 5  ( B a n k r .  S . D .

c a .  2 0 1 3 ) .

Thus ,  based on  a  care fu l -  rev i -ew o f  the  Bankruptcy  Cour t '  s

Order  and the  par t ies '  b r ie fs ,  I  cannot  f ind  tha t  the  Bankrupt .cy

Cour t  abused i t . s  d isc re t ion  by  re fus ing  to  f ind  abuse o f  p rocess

based on abi l i ty to pay alone or by t .he other factors rel ied on in

i t s  a n a l y s i s .

B .  Convers ion  Under  L ] -  u .  S .  C.  S  705 (b )

A p p e l l a n t  n e x t  c h a l l e n g e s  t h e  B a n k r u p t c y  C o u r t ' s  f a i l u r e  t o

c o n v e r t  A p p e l l e e ' s  c a s e  t o  a  C h a p t e r  1 1  u n d e r  1 1  U . S . C .  S  7 0 6 ( b ) .

Appel lant argues that the Bankruptcy Court  erred when i t  concl-uded

tha t .  sec t ion  705 (b )  shou]d  no t  app ly  where  sec t ion  707 (b )  cou ]d

a 1 s o  a p p 1 y .  ( A p p e l l a n t ' s  B r i e f  a t  2 5 . )  A s  d i s c u s s e d  a b o v e ,  t h e

Court wi l l  revi-ew f indinqs of fact for c lear error and concfusions



o f  f a w  d e  n o v o .  I n  r e  G l o b e  M f g .  C o r p .  ,  5 6 7  F . 3 d  L 2 9 L ,  1 2 9 6  ( 1 1 - t h

C i r .  2 0 0 9 \  .

Sec t j -on  706 (b )  p rov ides  tha t ,  upon reguest  o f  an  in te res ted

party and after not i -ce and a hearing, the court  may convert  a

C h a p t e r  7  c a s e  t o  a  C h a p t e r  1 - 1 .  1 - 1  U .  S .  C .  S  7 0 6  ( b )  .  T h i s  s e c L i o n

does not provide any addit ional requiremenLs, instead leaving the

d e c i s i o n  t o  t h e  " s o u n d  d i s c r e t i o n  o f  t h e  c o u r t ,  b a s e d  o n  w h a t  w i l l

m o s t  i n u r e  t o  t h e  b e n e f i t  o f  a I I  p a r t i e s  i n  i n t e r e s t . "  S .  R e p .  N o .

q q - s R e  a l -  q 4 O  Q 9 7 8 )  ;  s e e  a l - s o  f n  r e  L o b e r a ,  4 5 4  B . R .  8 2 4 ,  8 5 3

( B a n k r .  D . N . M .  2 0 L I )  ( "  l s e c t i o n  7 0 6  ( b )  ]  i s  n o t  m a n d a t o r y ;  t h e  C o u r t

shou ld  use  i t s  d isc re t ion  in  any  dec is ion  to  converL . " )

Courts have rel ied on var ious factors in determining whether a

s e c t i o n  7 0 6 ( b )  c o n v e r s i o n  w o u l d  b e  a p p r o p r i a t e :  ( 1 )  t h e  d e b t o r ' s

abi l i ty to repay debt.  i  Q) the absence of immediate grounds for

reconvers ion ;  (3 )  the  l i ke l ihood o f  con f i rmat ion  o f  a  Chapter  11

p lan ;  and (4 )  whether  the  par t ies  in  in te res t  wou ld  benef i t  f rom

c o n v e r s i o n .  S e e  I n  r e  G o r d o n ,  4 6 5  B . R .  6 8 3 ,  6 9 2 - 9 4  ( B a n k r .  N . D .  G a .

2 0 L 2 )  ;  I n  r e  S c h l - e h u b e r  ,  4 8 9  B . R .  5 7 o  ( B - A .  P .  8 t h  C i r .  2 0 a 3 )

( re ly ing  on  ab i l i t "y  to  pay  and po ten t . ia l  fo r  con f  i rmat ion)  .

The Bankruptcy Court ,  in i ts order,  made the fol lowing

f ind . ings  o f  fac t :  Appe l lee  had the  ab i l i t y  to  repay  debts ;  the

l i k e l i h o o d  o f  c o n f i r m a t i o n  o f  a  C h a p t e r  1 1  p l a n  w a s  " d u b j - o u s "  g J - v e n

the  d isputed  c l -a im between Appet tee  and a  cont rac t .o r ;  i f  the  case

cont inued under Chapter 7 al l  unsecured credit .ors could be paid

wi t .h in  months ;  and convers ion  wou ld  no t  benef i t  a l l  par t ies

j - n v o f v e d .  T n  r e  H a r d i g a n ,  4 9 0  B . R .  4 3 7 ,  4 4 ' 7 ,  4 5 1 - 5 3  ( B a n k r .  S - D .

G a .  2 0 1 3 )  -

Upon a careful  revj-ew of the record, I  f  ind that the

B a n k r u p t c y  C o u r t ' s  f a c t u a l -  f i n d i n g s  w e r e  n o t  c l e a r l y  e r r o n e o u s .



Accordingly,  and applying the highly

s e c t i o n  7 0 5  ( b )  t o  t h o s e  f i n d i n g s  o f  f a c t ,

not err  in refusinq to convert  the case to

deferent ia l  s tandard

the Bankruptcy Court
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As d iscussed above,

f l r d a r  d o n r r i  n n  A n n o  I  I  : n l _  t  q

CONCLUSION

t.he Court AFFIRMS

m o t i o n  t o  c o n v e r t

f  h e  R a n k r r r n t r : r r  C o u r t t  s

or  d i sm iss .  The  C le rk

sha1 l  te rmina te  a l l  dead l - ines  and mot ions ,  and CLOSE lh is  case.

oRDER ENTERED at Augusta, Georgia, this /94O ",  
september,

20]-4

1  The  Cour t  does  no t  add ress  the  Bank rup tcy  Cou r t ' s  d i scuss ion  o f  t he
interp lay between sect ions 706 (b)  and 707 (b)  because there is  suf f ic ient
evidence in the record to determine that the Bankruptcy Court did not err in
refus ing to convert  the case under sect ion 705(b)  a lone.

8

H

UNITED STATES DISTRICT ,JUDGE
DISTRICT OF GEORGIA


