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IN THE IJNITED STATES DISTRICT COURT

FOR TrrE SOUTHERN DTSTRTCT OF GEORGTA rr(
SAVAI{NAIi DIVISION

I . ' ILT D
l r  i r l l .  j J i  COURI' : .r  rS i , t  D lV.

IN THE MATTER OF:

KENNETH R. HARDIGAN,

20 l|{StP I9 AHII ;

iL tR
f}F GA.

4  :  1 3  - c v -  0  0 1 3  0  -

Debtor

SUNTRUST BANK,

P : n L i ,  r n l -  - r r  a r .  c a  .

N o .  1 2  -  4  0 4  8 4  - L W D

Appe 1I ant ,

KENNETH R. HARDIGAN,

O R D E R

S u n t r u s t  B a n k  ( " A p p e l l a n t " )  a p p e a l s  f r o m  c h e  B a n k r L p t c y

C o u r t ' s  M a r c h  2 9 ,  2 0 1 3  O r d e r  d e n y i n g  A p p e l l a n t ' s  a n d  t h e  U n i t e d

S t a t e s  T r u s t e e ' s  m o t i o n s  t o  c o n v e r t  K e n n e t h  R .  H a r d i g a n ' s

( t ' A p p e  |  ] e e "  )  C h a p t e r  7  f i l i n g  t o  a  C h a p t e r  1 1  o r ,  i n  t h e

alEernat ive,  to  d ismiss.  Because the Bankruptcy cour t  d id not  err

. j r  r a f r r q i n c r  f . !  . . ) n v e r l -  i - h a  f ' h a n f  F r  7  a a s a  f . 1  t r n a  r r n d F r  ( . h F n f e I .  1 lr r r  l L l u r r r r Y  L  u r r !  l r r q y v v +

a r r r i  d i d  n . l -  e r r  i n  a n n l f  i h d  f h a  l -  . \ j -  r l  i  l - 1 ,  O f  t h e  C i r C U m S t a n c e S  t e s t' L L  s P t !  L  t

when assessing abuse, this court  AFFIR S the Bankruptcy court 's

o rde r .

S u n T r u s t  B a n k  v .  H a r d i g a n D o c .  2 9

D o c k e t s . J u s t i a . c o m
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r. BACKGROI]ND

r ^ h ^ 1  1 ^ ^  i d  -  ^ - - d i ^ l ^ d i o r  r a c i , 4 i  n ^  i n  q . \ / . n n r l - ,  . l a ^ r ^ i r. H I , I J E r r e e  q  r q ! q r u r v Y r D L

( D o c .  n o .  I - 2  a t  L ,  1 9 .  )  H e  f i l e d  h i s  c h a p t e r  7  p e t i t i o n  f o r

b a n k r u p t c y  o n  M a r c h  7 ,  2 a L 2 .  ( D o c .  n o .  1 - 8  a t .  1 . )  t t  i s  u n d i s p u t e d

L h a t  h i s  d e b t s  a r e  p r i m a r i l y  c o n s u m e r  i n  n a t u r e .  ( I d .  a l -  3  .  )

\ ' ^ r ?  ? 1  ? n 1 "  - ^  - ^ r , z o r l -  j - h p  . , A s a  1 - t . 1  A  f - h ^ n - e I .  1 1^ l , t , Y !  ! c r . ] r L  r t o t  z J  e v  q  u r r q P -

i n  r h a  r ' t f  a r n . r  i \ , .  r n  d i  < m i  c q  n n  r h ^  - - ^ , , ^ ^  |  L i 5 -  ^ 6 h ^ r ' r - ^ , -
Y !  v u r r u

l - \  i  -  l :  r  ,  ,  h  1 -  ̂ '  .  ^ a F  i  - i ^ h  c o n s t i t u t e d  a n  a b u s e  n f  f  h a  . h ^ n l - a r  
"  

n r . \ C e s S .

(Doc .  no .  1 -6 . )  I n  ru l i ng  on  the  mo l i on ,  t . he  Bank rup tcy  Cour t

de f  e rm i  r ad  f  ha t  To  n ras l r ' r ' n f  i  n r  . r r  ah '  sa  baSed  On  the  ' .means  t eS t , ,

o f  1 1  U , S . C .  S  7 0 7  ( b )  ( 2 \  e x i s l e d .  I n  r e  H a r d i g a n ,  4 9 0  B . R .  4 3 7 ,  4 4 0

( B a n k r .  S . D .  C a .  2 0 L 3 )  .  A p p e l l a n t  a f l e g e d  c h a c  a i v e n  A p p e . I l e e ' s

a b i l i t . y  L o  p a y ,  h i s  C h a p t e r  7  p e t i t i o n  c o n s r i t - u t . e d  a b u s e  b a s e d  o n

r - h e  ' . t o t a I  i  t - v  o f  L h e  c i r c u m s t a n c e s , ,  t e s E  s e t  f o r t h  i n  1 1

U . S . c .  S  7 0 7 ( b )  ( 3 )  ( B )  .  ( D o c .  n o .  1 - 6  a t  4 - 5 . )  T h e  B a n k r u p t c y  c o u r t

h e l d  L h a c  b a s e d  o n  a  n u m b e r  o f  f a c t o r s ,  A p p e - l l  e e ' s  p e t - i t i o n  d i d  n o t

c o n s c i c u t e  a b u s e .  I n  r e  H a r d i g a n ,  4 9 0  B . R .  a t  4 5 9 .  A d d i t i o n a l  1 y ,

i - 1 1 a  R ^ r , k - . r n t , - \ /  r - ^ r , - l -  d e C l i n e d  C O  C o n v e r t  A n n F l  l  F F ,  c  n a l  r i -  i ^ r r_ _ * -  _  Q e c - L - L r r e q  t o  c o n v e r t  _  I - - _ _ _ , , . .  f  o  a

c h a p t e r  1 1  u n d e r  1 1  U . S . C .  S  7 0 6 ( b ) .  I d .  a E  4 4 6 - 4 7 .

II. WRISDICTION AI.ID STANDARD OP REVIEW

T h i s  C o u r t  h a s  a p p e l f a t e  j u r i s d i c t i o n  p u r s u a n t  t o  2 8

U . S . C .  S  1 5 8 ( a )  ( f )  a n d  B a n k r u p t c y  R u l e s  8 0 0 1  e r  s e q .  O n  a p p e a l ,

r h e  C o u r t  r e v i e w s  t h e  B a n k r u p t c y  C o u r t ' s  f a c t u a f  f i n d i n g s  f o r  c l e a r

e r r o r .  a n d  i f s  l  F , o F l  c o n c f u s i o n s  d e  n o v o .  1 n  r F  r : l . ) h a  M f n  . ^ r ^

5 6 7  F . 3 d  L 2 9 L ,  1 2 9 6  ( 1 l t h  C i r .  2 0 0 9 ) .

- L n  d e c e r m i n i n g  w h e t h e r  C h a p t e r  ?  r e l  i  e f  c o n s t  i  t u t e s  a b u s e

u n d e r  l - 1  U . S . C .  S  7 0 ? ( b )  ( 3 ) ,  " b a n k r u p t c y  c o u r t s  h a v e  c o n s i d e r a b l e



d isc reL ion "  and ,  when  cha f l enged ,  "  I t he  d i s t . r i c t  cou r t ]  r ev iew  I s ]

a b u s e  o f  d i s c r e t i o n .  "  I n  r e  K u f a k o w s k i ,  7 3 5  F , 3 d  L 2 9 6 ,

1 2 9 8 - 9 9  ( f 1 t h  C i r .  2 0 1 3 ) .  A  b a n k r u p t c y  c o u r L  a b u s e s  i t s  d i s c r e t i o n

w h e n  . L t  " a p p l i e s  t h e  w r o n g  p r i n c i p l e  o f  l a w  o r  m a k e s  c L e a r l y

e r r o n e o u s  f i n d i n g s  o f  f a c L . "  T n  r e  P L a z z a ,  7 I 9  F , 3 d  1 2 5 3 ,  I 2 7 L

(  l 1 r h  C l r .  2 0 1 3 )  .

T I I .  D I S C U S S I O N

Th is  appea l  p resencs  cwo  i ssues :  (1 )  whe the r  Lhe  Bank rup tcy

C o r r r F  e r - e d  i n  r i e n v i n r - r  A r . n p l  1 ^ n f  ' q  r r . l f  i o n  t o  d i S m i s s  u n d e r  1 1

U . S . C .  S  7 0 7 ( b )  ( 3 )  ( B )  ;  a n d  ( 2 J  w h e t h e r  c h e  B a n k r u p t c y  C o u r t  e r r e d

i -  d - - - . i  - ^  ^ h h - t - = - F ' S  m o L i o n  t o  c o n v e r t  , ^  5  . h 5 h 1 - ^ ,  , r 1  
" h ^ d r  1 1

u.s .c .  s  705  (b ) .

A,  D ism iaEa1  Under  11  u .s . c .  S  707  (b )  (3 )  (B )

- - - ^ - 1 ^ n r  c h ^ l  l a n c e q  r h c ,  p a n k r r , ^ i - \ /  r r ^ i , r F , ca P P c a r ,  l - | P P g  r -  ' j .  a  r q r r , l l u r J L L /

app ] i ca t i on  o f  Lhe  " ro ta l i t y  o f  r he  c i r cums tances "  Les t . .  The

reviews this deLerminat ion for an abuse of discret ion. See

Ku lakowsk i ,  735  F .3d  7296 ,  L299  (11 t . h  C i r .  2013 )  .

Court

In  re

' t h F  R . e n k r , i 1 1 l - l - \ /  a , , r . l a  n r a r r i  d o e  f  n r  d i  e m i  c c :  l  n F  . a  . h i n l - 6 7  1  ^ - - ^r r r q y u E ,

w h e - r e  " L h e  g r a n c i n g  o f  r e l i e f  w o u l d  b e  a n  a b u s e  o l  t h e  p r o v i s i o n s

o f  l t h e  C o d e ] . "  1 1  U . S . C .  S  7 0 7 ( b )  ( 1 ) .  A  p r e s u m p t . i o n  o f  a b u s e

a r i s e s  w h e r e  t h e  d e b t . o r  f a i l s  E . h e  " m e a n s  t e s t , "  w h i c h  i s  c a l  c u l a t e d

b y  a  s t a t u t o r y  f o r m u f a .  1 r  U . S . C .  S  7 0 7 ( b )  ( 2 )  .  B v e n  w h e r e  t h i s

p r e s u m p L i o n  o f  a b u s e  d o e s  n o t  a r i s e ,  h o w e v e r ,  t h e  c o u r r  m a y  s t i I l

f i n d  a b u s e  b y  c o n s i d e r i n g  ( 1 )  w h e t h e r  t h e  d e b t o r  f i l e d  t h e  p e c i t i o n

i n  b a d  f a i t h ;  o r  1 2 )  " r h e  t o t a l i t y  o t  L h e  c i r c u m s t a n c e s . . . o f  t h e

d e b r - o r ' s  f i n a n c i a l  s i t u a t i o n .  . . . "  L r  u . s . c .  S  7 0 7 ( b )  ( 3 )  ( A - B )  .

f n  c h e  p r e s e n r  c a s e ,  c h e  B a n k r u p t c y  C o u r l  f o u n d  t h a L

A p p e l l e e ' s  p e t i t i o n  w o u l d  n o t  c o n s t i t u t e  a b u s e  u n d e r  t h e  t o t a l i t y

o f  L h e  c i r c u m s t a n c e s  t e s t .  I n  r e  H a r d i g a n ,  4 9 O  B . R .  4 3 7 ,  4 5 9



/ D . r L r  q  n  c ^  ? n 1 ? l  T n  m ^ k i  n . t  i r s  d e f e r m i n a f i o n  f h F  B a n k r- - . -  - * - . . - -  u p r c y

c o u r r  r e l i e d  o n  t h e  f o l l o w i n g  f a c c o r s :  ( 1 )  a b i l l t y  t o  r e p a y  a

m a a r r  r n f  r r ' l  n . r f  r . \ n  . ) c  . l a h '  q .  / " )  w h c r h c r  - h a  h a . 1 l .  r | l l ^ l - ^ \ ,  \ r / :  c  . a U S e d
" ' s q r  

r  I r Y  r

h . r : n  r r n f n r p q F F n  n y  < ' r A r l a n  ^ . l . m i t - 1 ' '  / - r )  a l i l T i h i ' i 1 - v  f ^ r  a h r n - e f  1 1

. \ -  a h : n t a r  1 ?  r F l i F + .  / 4 \  f h o  d F h f . ) r ' q  F F f l i r - q  l / ' 1  r a n a r r  d a h t  s  a n d

h a ^ ^ t - i . l - a  L ' i 1 - h  . r a d i  l - ^ r c .  / c \  l . h a  d F h l -  . \ r ,  c  r h i l i j - \ /  t ^  n r n r r i  . l -
- r s g e L a q u E  r  q , t  r  t  L . I

r r m 6 i n i  n ^ f r , l ' ,  . l i q l - r i h r r i - i n n  i n  . a  a h ^ n l - o r  - l  ?  I G \  ^ l - l i  l  i l - \ r  l - / r

reduce the  debt -o r ' s  expenses  w i thout  depr iv ing  t .he  debtor  o f

n A . F s s r  I  i  F s  :  ( 7  )  L h -  r  i  - -  - a * i  a r r  w h i c h  t h e  d e b t s  w e r e

' i n . r r r r F d :  a n d  ( 8 1  t h a  e - a h | l r t v  n f  r h a  d e b E . O r ' S  i n c o m e .  I n  r e

u A  r , , l i . a n  4 q n  p  P  4 1 ' l  4 4 ' 7  / R A r r k r  q  D  G a  ? n ] ' 1 , \  / . i - i n . r  1 n  I . e

T r u a x ,  4 4 6  B . R .  6 3 8 ,  6 4 2  ( 5 . D .  G a .  2 0 1 0 ) ) .

' r h a  R : n L r r r n l - . ' \ /  a ^ r r r f  f  . \ r r n d  i h ^ i  e l  l - h . r r r - h  A n n a l l a a , q  : h i I i l - r r

L o  p a y  p o i n t e d  t o w a r d  a b u s e ,  o t h e r  f a c L o r s  d i c t a E . e d  a  c o n c r a r y

r o e r r ' l  t  c n a . - i  F i e : l  l r r  t h a  R : n k l . l r r r t -  / - r r  a , , r r r r t  h a l . l  A n n a l  l a o , c  f  r ^ d l ., , } J s L r l r l q r r J , L , r s ! q , r ^ r s y L l I n } J l / u _ f r s

c F a - l -  v J . \ , r l d  h o  r r n ^ i r a . i  l - , , ,  :  / . 1 . . : n - 6 1  1 1  h - . ) . , p a d i n . r .  I  h F  r F e l  e s t a t eJ : '  ,  !  r r e

m a r k e t  c o l f a p s e  c o n s t i t u t . e d  a n  u n f o r e s e e a b l e  c a l a m i L y i  A p p e l l e e ' s

debcs were incurred over  years and not  Ehrough a pre-bankruptcy

$ q n a n d i n . T  q l a r a F , .  A n n F l  l p F  d F - l f  f a i r ] w  a n d  h o n o r a h l v  w i t h

- r A a . l i  l -  . ) r q .  A n a l  A n n c l  I  c F  r ^ r ; 1  q  n - i  A f  f  F m n f  i n a ,  f  -  $ - - n ^ ,  r - h ^  ! - - - l - - 1 r n l -  - r ru r r J  n y y u : r E s  : q " r s  L l r e  ! c t r r ^ !  u y L e /

s v s t e m .  I d .  a t  4 5 1 - 5 ' 7 .

I n  c h a l L e n g i n g  t h e  B a n k r u p t c y  C o u r t ' s  a p p l  i c a t i o n  o f  E h i s

r  a e r  n ^ ^ a l  1 : r F  h . L e S  t . w o  C I a i m S .  F i r s l -  r h a  t r : r ' L r , r h r  ^ \ ,  C o u r tl q r r J l r  g P L ! j

s h o u l - d  h a v e  d i s m i s s e d  t h e  c a s e  b a s e d  o n  t h e  a b i l i t y  t o  D a y  t a c t o r

=  r  ̂ n 6  5 n d  - a ^ ^ n / i  r  h a  a  j a ] / . j . ^ F ^ r ,  r . ^ , , y -  r  r n - . ) n o - . . r r  r a  l  i A . l  . \ r -  O t h e f

f a c c o r s  n o t  r e f e v a n c  t o  A p p e - L I e e ' s  a b i l i c y  t o  p a y .  ( D o c .  n o .  1 4 ,

\ \ A n n A l  l ^ h r / <  R r i  F F  ' t  ^ t  
- t 4 _ 2 1  

\

A s  t o  r h e  f i r s c  c o n t e n t i o n ,  A p p e l l a n t  a L l e g e s  t h a t  t h e  , ' c h e

a b i l i t y  t o  p a y  i s  t h e  m o s c  j m p o r l a n t ,  a n d  d r i v i n g ,  f a c t o r  i n  c h e



l -  / - . \ r a l  i  i \ /  . \ f  r l _ p  .  i  r ^ ' . m _ _ : - ^ 6 c  : r : - , / c i  c . , ,  ( I d .  a L  1 6  .  )  r n  s oL v L q r  r  L y

arguing, Appel l -ant c i tes a number of  cases where courts have found

the  ab i l i cy  to  repay  c red i to rs  su f f i c i en t ,  s t . and - ing  a lone ,  t o  f i nd

a h r r q a  q a F  p  . r  T n  r e  L a m a n n a ,  1 5 3  F . 3 d  1 ,  4  ( 1 s t  C i r .  1 9 9 8 )

/ l ' ^ l , . l i  F a  1 - h : 1 -  f  h a  s h . r l l - ' r n 1 - - r '  ^ ^ , , . i '  m = \ /  l _ \ 1 ' f  i  c  h ^ t -  r 6 d , i  r a . l  C O ,\ l I v r v r I ] : J

f i n d  ' s u b s L a n t i a l  a b u s e ' r  i f  t h e  d e b t o r  h a s  a n  a b i l i t y  t o  r e p a y ,  i n

l i g h t  o f  a l 1  o f  t h e  c i r c u m s t a n c e s "  ) ;  r n  r e  K r o h n ,  8 8 6  F . 2 d  r 2 3 ,  L 2 6

( 6 t h  C i r .  1 9 8 9 )  ( s t a t i n g  L h a t  t h e  a b i l  i c y  t o  r e p a y  d e b t s  " a l o n e  m a y

b e  s u f f i c i e n t  t o  w a r r a n t  d i s m i s s a l " ) .

T h e s e  c a s e s ,  h o w e v e r ,  s t a t e  E h a E  a  b a n k r u p t c y  c o u r t  m a y

n e - r r s s i h l v  r e l v  s o l e '  T h e v  . 1 . 1  n o -  d i r - f  a f  F  S u c hI y  w r r  d r J f  f  t L y  L a  P d y

a  resu l t .  I n  f ac t ,  t he  cou rL  i n  I n  re  La rne44q  " re jec t  l ed l  any  pe r

s e  r u l e s  m a n d a t i n g  d i s m i s s a l  f o r  ' s u b s t a n t i a l -  a b u s e '  w h e n e v e r  t h e

d e b t o r  i s  a b l e  c o  r e p a y  h i s  d e b t  o u t  o f  t u L u r e  d i s p o s a b l e  i n c o m e ,

f n r h j d r l i n c r  r i i  c m i  e s 4 l  o n  t h a t  b a s i s  a l o n e . "  1 5 3  F . 3 d  a t  4 .

F m n h ^ s i  z i n c r  f h a f  a h i l  j t - - .  i r  L , , . t -  O n e  f a c t o r  L h a r _  C a n  b e

u t i f i z e d ,  t h e  E l e v e n t h  C i r c u i t  d e c l i n e d  t o  d e c i d e  " w h e t h e r  a

d e b t o r ' s  a b l l i c y  t o  p a y  h i s  o r  h e r  d e b t . s  c a n  a l - o n e  b e  d i s p o s i t i v e

, r r d 6 r  t - h a  r - ^ r  5 r  i  t - \ r - ^ f - t h e - C i r C U m S t a n c e S  L e s f  f  . I , ,  . l p m . ] n s -  - a t -  i n ( '  E h a t

ab i t i t y  t o  pay  i s  bu t  one  fac to r  t . hac  may  be  cons ide red .  I n  re

W i t c h e r ,  7 A 2  F . 3 d  6 L 9 ,  6 2 3  ( 1 r t h  C i r .  2 0 1 2 )  ( e m p h a s i s  a d d e d )

T n  [ a c t ,  m a n y  o t h e r  c o u r l S  h a v e  f o u n d  t h a L  a b i ] i t y  t o  p a y ,  i n

a n d  o f  i c s e l f ,  i s  i n s u f  t i c - i e n t .  t o  c o m p e l  d i s m i s s a f  f o r  a b u s e .  S e e ,

e . g .  ,  I n  r e  L a v i n ,  4 2 4  B .  R .  5 5 8 ,  5 6 3  ( B a n k r .  M . D .  F I a .  2 O t O )

( " C o n g r e s s  c o u l d  h a v e  r e g u i r e d  d i s m i s s a l  b a s e d  s o l e l y  o n  a  d e b t o r ' s

'  f n  2 0 0 5 ,  C o n g r r e s s  a m e n d e d  s e c t i o n  7 0 7 ( b )  ( 3 )  c o  c a l f  f o r  " a b u s e ' ,  r a t h e r
than "subslanlial abuse" with the Bankruptcy A-buse Prevention and Consumer
P r o t e c t i o n  A c t  ( ' * B A P C P A " ) .  S e e  I n  r e  W a l k e r ,  3 8 3  B . R .  8 3 0 ,  8 3 6  ( B a n k r .  N . D .
, ' I e  2 o n R l  F - . e I s c  . f  r h e  s i r n i f " . i t \ l  i .  i " " t "  . - r r r r <  . ^ n F i n , , F  r ^ : h ^ 1 \ , , , , - -r v  q y P r y  P r s

BAPCPA case faw in  de termin ing  whecher  abuse is  p resent .  Ig_ .  ( , ' [B ]ankrup tcy
^ ^ . , r + F  L : , . a  t ^ ^ t  a A  r  ^ a F A  I r , . ,  f ^ -  ^ , . i ^ a n - a  i n  A 6 r  a v - : - r - ^  . . . h e L h e r

| ' ^  / ! i  e m i  a d  .  ^ h . h F a y  ?  ^ . a a  h , , / a 1 ' . n i -  l - ^  o a ^ f  i ^ h  
" ^ ?  

/ l . r \  ,  \



' a b i l i r y  t o  p a y . '  f n s c . e a d ,  s e c t i o n  7 0 7 ( b )  ( 3 i ( B )  r e q u i r e s  e v a l u a t i o n

o f  t h e  ' t o E a I i t y  o f  c h e  c i r c u m s t a n c e s . '  T h u s ,  L h e  U S T  m u s t  s h o w

someLhing more than just  the debl -or 's  mathemat. ica l  ab i l i ty  to

p a y . " )  i  f n  r e  R u d m o s e ,  N o .  1 0 - 7 4 5 1 4 * W L H ,  2 0 1 0  W L  4 8 8 2 0 5 9 ,  a t  * 3

r  pAn l r  i \ f  n  ( i ^  Nnv  q  2n1  n \  l r - i  t  i  na  qa t ra ra l  . , e  qaq  f  ^ f  Ehe

^ r n n a q i  l -  i . r n  1 - h . e F  - l - ^  ^ ^ n 6 v - l l i '  ] ' . ' ^ l / l  F r . \ - f  - h  a r - i l i F , .  +_ _ l r c s  a I S o  g e n e r a r  L y  n o _ r o  L n a L  a n  d D l _ t _ r t y  c o  p a y

a lone  i s  no t  su f f i c i en t  t o  j us t i f y  d i sm issa l  o f  a  case  fo r  abuse" ) .

A n n e l  
- l  

a n F '  s  s e c O n d  C l a j - m  a d d r e s S e S  f h p  R a n k  r  n _ . \ /  C o U r t ,  S

A n n -  r - . i f i . n  ^ f  F h a  o c h e r  s e v e n  f a c t o r s  : l  i s l -  F . l  ^ h n \ r p  S n o n i  F i r ^ a ' l w

' h ^ .  f h c  q ^ n k r r r n t  / - w  $ n ' i r l  - - O V i d e
: a . P P E f  r 4 r r L  q l r s y E J  J u r r , ! !  u !  L L J  u  I  r s t  y !

s u f f i c i e n L  r e a s o n s  w h y  a n y  o f  t h e  r e m a i n i n g  f a c t o r s  -  e i t h e r

c o n : r : r c l  r . '  n r  - n l  I e r - r i r r c l r r  -  t \ ^ r F r F l  r c l a r r : n r  t . \  r a n . a l  l o a ' q l

f i n a n c i a l  s i L u a t i o n  a n d  o u c w e i g h  h i s  a b i L i t y  t o  r e p a y  a  m e a n i n g f u l

a m o u n t  o f  h i s  d e b t s .  "  ( A p p e l l a n t ' s  B r i e f  a L  L 7 ,  )  W h i l e  i L  i s  t r u e

i - h a  R a n l - r r r n t  . \ /  c n r r r f  a d d - e s s e d  A n n F l  I  e e ,  s  f a i r  a n d  h o n o r a b f e

d e a l i n g s  w i t h  h i s  c r e d i t o r s ,  i t  a l s o  r e l i e d  o n  a  m u f r i t u d e  o I  o L h e r

f a c t o r s  t h a t  h a v e  b e a r i n g  o n  L h e  t o t a l i t y  o f  A p p e l l e e ' s  " f i n a n c i a l

s i t u a t i o n ,  "  i n c l u d i n g  h i s  f u t u r e  f i n a n c i a l  p r o s p e c c . s ,  t h e  m a n n e r  i n

which the debLs were incurred,  and the fact  that  Appel lee sofd or

s u r r e n d e r e d  h i s  r e a l  e s t a t e ,  r e d u c e d  h i s  u n s e c u r e d  d e b r ,  a n d  w i l f ,

c ^ _  I  ^ ' . ' i r ^  h s n l , r r r n r n r / .  r e l - a  i n  I  r i f  l a  q a a r t r F . l  n r o n F r * \ , ,  T n  I . eI ' ! v y E r  u I .

r J : r . r i n r n  4 q n  E  p  4 1 7 ,  4 5 5  ( B a n k r .  S . D .  c a .  2 0 1 3 )  .

Thus,  based on a carefu l -  rev iew of  the BankruDtcv Court ,  s

O r d e r  a n d  L h e  p a r t i e s '  b r i e f s ,  I  c a n n o t .  I i n d  t h a L  t h e  B a n k r u p r c y

C o u r t  a b u s e d  i t s  d j  s c r e t i o n  b y  r e f u s i n g  t . o  f i n d  a b u s e  o f  p r o c e s s

b a s e d  o n  a b i l i t y  E o  p a y  a l o n e  o r  b y  L h e  o c h e r  f a c r o r s  r e f i e d  o n  i n

i t c  r n r ' l r r q i  c



B,  conve rs ion  under  1L  U .S .C ,  S

Appelfant next chal lenges the

A n n o  l  I  o e '  q  . - a  q o  F l 1  :  f - h a n t  a rs  n P y s

As discussed above, the court  wi f  l -

c lear error and conclusions of  law de

567  F .3d  129 l . ,  L296  ( l 1 t h  C l r .  2009 ) .

705  (b )

R a  r k  r r n f  . ' v  C . ) r r r f . ' s  f a i l u . r e  L o

1 1  u n d e r  1 1  U . S . C .  S  7 0 6  ( b )  .

r e r r i  p r , r  F  i  nd  i  n r r s  n f  f  ac t  f  O f

novo. Tn re Globe M &-j__!e.!_.,

S e c c i o n  ? 0 6 ( b )  p r o v i d e s  L h a c ,  u p o n  r e q u e s t  o f  a n  i n t e r e s r e d

n a - - v  a n d  a f  f  e r  n o f  ' r - c  e n d  a  h c . e r _ i  r n  - h a  , . - . \ r ' r f  ' n ^ 1 /  . . . ) n r / a f  t  ay q r  g l

C h a p t e r  7  c a s e  r o  a  C h a p c e r  1 1 .  1 1  U . S . C .  S  7 0 6 ( b )  .  T h i s  s e c t i o n

. l ^ a c  n ^ j -  n r n r z i d o  : n r z  : d d i f i n n , a l  r F . r r r i r F m F n t -  c  i n c r o a d  l a : r r i n c  r h e

dec is ion  to  the  " sound  d . i sc re t i on  o f  t he  cou r t ,  based  on  wha t  w i l l

mosL  i nu re  Lo  t he  bene f i t .  o f  a l I  pa r t i es  i n  i nce resc . "  S .  Rep .  No .

95 -989 ,  a t  940  (L978 \ ;  see  a f so  Tn  re  Lobe ra ,  454  B .R .  824 ,  853

(Bank r .  D .N .M .  2011 )  ( "  lSec t i on  706 (b ) ]  i s  no t  manda to ry ;  t he  Cou r t

shou ld  use  i t s  d i sc re t i on  i n  any  dec i s ion  to  conve r t . " ) .

courts have rel ied on var ious factors in deLermj-ning whether a

sec r i on  706 (b )  conve rs i on  wou ld  be  app rop r i ace :  { 1 )  t he  deb ro r , s

, eh i  I  i  - r ,  f  , , r  - pnav  dFh -  ( " \  - he  ahsa " l , - c  oF  i  nmF . j i  aFF .  o ' r . )  n . j s  f  O r

r e c o n v e r s i o n ;  ( 3 )  t h e  l i k e l i h o o d  o f  c o n f i r m a t i o n  o f  a  c h a p t e r  1 1

p f a n ;  a n d  ( 4 )  w h e t . h e r  t h e  p a r t i e s  i n  i n t e r e s t  w o u l d  b e n e f i t  f r o m

c o n v e r s i o n .  S e e  I n  r e  G o r d o n ,  4 6 5  B . R .  6 8 3 ,  6 9 2 - 9 4  ( B a n k r .  N . D .  c a .

2 O l 2 )  i  I n  r e  S c h l e h u b e r ,  4 8 9  B . R .  5 7 0  ( 8 . A .  P .  B t h  C i r .  2 0 1 3 )

/ r c t r r i n c  n n  r h i l i l - . t /  l - ^  ^ ^ n F ] - - ^ F  i ^ - \\ - r _ J r r r y  L v  } , q y  o r r u  I J v L E r r L r  d _ !  r 9 t  e ( J l t r - L . L l l L d L I U r t l

T h F  R A n k r u n t  a v  ( - . ) r r r f  i  n  i  f  c  . - \ r . l c r  m : . | a  r - h o  f  ^ l  l! s r r ^  !  u r / L e j  . _ - _ o w f n g

f  i  n d i  n o e  n f  f  a . f  .  A n n c l  l  c e  h a . l  i h p  a h : l  i  r r r  r n  r F n r l /  d F l - , t -  q ,  t  h a

I i k e l i h o o d  o f  c o n f i r m a t i o n  o f  a  C h a p r e r  1 1  p l a n  w a s  " d u b i o u s , '  g _ i v e n

L h e  d i s p u t e d  c l a i m  b e t w e e n  A p p e l l e e  a n d  a  c o n t . r a c r o r ;  i f  c h e  c a s e

cont inued under  Chapter  7 a l " f  unsecured credi tors could be paid

w i t h i n  m o n L h s ;  a n d  c o n v e r s i o n  w o u l d  n o t  b e n e f i t  a l l  p a r L i e s

7



i n v o l v e d .  T n  r e  H q r d i g a n ,  4 9 0  B . R .  4 3 ' 7 ,  4 4 7 ,  4 5 1 - 5 3  ( B a n k r .  S . D .

G a .  2 0 1 3 ) .

upon a carefuL rev. iew of  the record,  I  f ind that  the

r 1 . n L F , ^ 1 '  ^ \ /  a ^ r , r r ' c  f : . 1 - r r > l  f  i n d i n r r e  k , F r F  n . r r  n l o : r ' l r r  F r r . \ n a . v r q

Accordingly ,  and apply inq the h ighly  deferent ia l  s tandard of

s e c E . - i o n  ? 0 6 ( b )  t o  t h o s e  f i n d i n g s  o f  f a c L ,  E h e  B a n k r u p c c y  C o u r t  d i d

n o r  e r r  i n  r e f u s i n g  L o  c o n v e r L  t h e  c a s e  c o  c h a p l e r  1 1 . ' :

CONCIJUSION

As d iscussed above,  the Court .  AFFIRMS the Bankruptcy Court 's

o r d e r  d e n w i n o  A n n e l l a n t ,  s  m o t i o n  t o  c o n v e r t  o r  d i s m i s s .  T h e  C f e r k

shal ]  terminate a l f  deadl ines and moEions,  and c l .osE th is  case.
)

oRDER ENTERED aL Augusta,  Georgia,  th is  /?4"V ot  Septembe.r ,

20L4 .

'  The CourE does  no t  address  the  Bankruptcy  Cour t /s  d iscuss ion  o f  the
i n t e r p l a y  b e t w e e n  s e c t i o n s  7 0 6 ( b )  a n d  7 0 7 ( b )  b e c a u s e  t h e r e  i s  s u f f i c i e n t
ev idence in  t t \e  record  to  de termine thaL the  BankrupLcy  Cour t  d id  noc  er r  in
r e F , . - i r ^  F l i 6  c a q F  I n . l a r  e a r . 1 -  i - " 1  

" ^ 4  
/ h )  a l o n e .

o
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