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BACKGROUND

The  ma te r i a l  f ac t s  o f  t h i s  case  a re  no t  i n  d i spu te '

Th i s  case  sLems  f r om Th  L - rd -Pa r t y  P la i nc i f f  Lex ingLon

a a * n - - !  / -  / \ \ T o w i n l r  i . r n / /  r  f : i  l r  r o  t .  r \ r . \ n a r  l r /  n e \ , '. l  r r 5 u L c t r r L s  \ - \ J t r t y a r r y  D  \  ! s ^ f  y L v t r  /  ! v  I ' !  v l - v L ! . i /  r ' * J

F h a  n - a c o a d c  n f  : n  i  n q r t r e n c e  n o  I  i  c v  i s s r r t r . {  n v  P l  a i  n i  ' f f
y I J L L U J J  y v r r  e ,

T . p x i  n c r r  o n  t o  T h i  r r J - P a - t r z  D e f e n d a - f  C o a s t a l  B i o f u e f s! u ^ r r 1 9  L  v r r

( ' tCoas ta l "  )  .  r  f n  Oc tobe r  2AA9 ,  De fendan t  Coas ta l  en te red

-  I  ^ - c i  - ^  - ^ . o o - o n t 2  r r i  r  h  n : . h \ r  R : n l r  f  n r  n i  a r - e q  a fr r r L U  d  r s o r r t l g  o 9  L c s L r r s r r u  v a  L e !  f - /  f  ! ! e v

h 6 a \ z \ /  d d , r  i n m a n r  1 l - t n r -  q )  A l f . . h  T  a r  2 - )  A s  n a r f  o f  f h er r c q  v  I  c Y  u r

- ^ r ^ ^ - ^ n +  - . r h ' .  a i n i < .  - e . t t i  - e d  D F f e r d a n t  C O a s L a - I  L O  i n S U r ed 9 r s s ' L r s r r L f  ! o  L ! y  u o r r ^

l - h a  F . r r r  i n m o n r  : n d  i d e n l -  i f r r  D a r b r r  R a n k  a s  a  ' r - . ' j -  ' - t ^ / l c a  / T ' l  l

T a  m o o r  t  h i . :  r e n r r i  r a m a n t  D e F e n c l : n l  C n a s r a l  r l l r r c h a s e d  f r o mL  L Y U  L ! r " ' ! r r L

n | ^ : - r i F F  | - . . . 1  ^ d f ^ -  ^ n l i ^ . ,  h l r f r l - , a r  A ? q ) d q q T  u r h  i  r - h  I i q r a . l
T I d I T I L  I  I I  L E Z I I J  I 1 9 L 9 I ]  P U  L { U Y

Defendan t  Coas ta l  as  the  named  insu red  and  Darby  Bank  as  a

/ r ^  '  n ^^ .  16 ,  Ex .  B  aL  1 -2 . )  Spec i f  i  ca -L l y ,  l t emr  ( r . L  L 9 c 1 9

A  ^ +  |  h a  n a l i r r r ' <  r ] o r l r r : r i n n c  n . a . r a  r o . - ^ . r n i  7 a . l  f h F  n n l  i r : r r ' qy v { t u l  y q Y "  .

mor tgage  c l ause  and  s taLed  Lha t  "  I l l o ss .  i L l  any  sha l - l  be

payab le  Lo :  Da rby  Bank ,  AL tn :  K  Ross i t e r .  "  (Doc .  15 ,  l x .  B

: F  1 \  T h a  n n l i . \ / ' e  r n n r l - ^ : / - r a  r - l . e r r q p  n r n v i  d , - r i  r h : r  t ' l l l n c c
a u  r r l  e Y q Y v  v t q e v

n r  r t r m : a a  i  f  : n r r  r r n r l o r  r h  i  q  n n l  i . \ /  - ] . - -  -  r . r a  n - , r ^ F , r  a  + au u r " o Y L  '  r ' - t  |  - r  J  P v r  L L  y  y a y o l f s

I  r - ^ -  r h i c  n n i r l -  F n r w ^ r d  l h a  a . , i 1 1 1 -  r ^ r i l l  r p  l - a r  r n  T o v i n r r r . - . l n
L J  P v + r r  e

a s  P f a l n t i f f  a n d  C o a s t a l  a s  D e f e n d a n t ,
2  t n l h i l .  e i \ 7  l a d  e c :  l o a q 6  f n p  a a \ n r _ r i . - j -  \ n r ^ s  m . ) f e  A a r - u a a l -  F l \ /

:  n r ' - - h : c a  ^ . r a F m p n -  w h e - e h v  . l e f  e n c l a n f  C O a S t a l  W o u l d  o w n
r 1 ^ a  a - r r i n . r a - F  A f  t a r  q r r r ^ r - a s s ' l  . o . r . n -  e l i o n  o f  C h e  l e a s e! Y s + I ' r t l g I v

1 n . \ r -  4 ?  ^ r  2  ^  1 t  I o  l h i  s  e n r J  D : r h \ /  B ; . n k  . e r f p c t  e d

r i r r r  i n l - c r c s j -  i ^  - t r e  o r  i r m a - l  / l r



r ne  mor tgagee  ( s ) ,  as  schedu . l ed  on  t h i s  po l i c y /

i n t e res t  ( s )  may  appea . r . "  ( I d .  a t  4? .  )

a s  t n e l - r

On Oc tobe r  13 ,  2009 ,  a  f i r e  des t royed  the  equ ipn ren t .

(Doc .  92 ,  A t t ach .  I  a t  2 . )  I n  r esponse ,  De fendan t  Coas ta l -

f i l ed  a  c l a im  on  t he  po l i c y .  ( I d .  )  P l a i n t i f f  Lex ing ton

engaged an independent contracLor-Mr,  Curt is Crame.r- to

ad jus t  DeFendan t  Coas ta - I ' s  c I a jm ,  ( l d .  )  M r .  C ramer  spoke

v ia  phone  w l th  an  unknown  and  unnamed  ind i v idua f  a t  Da rby

Bank  who  ln fo rmed  h im  tha t  "Darby  d id  no t  possess  any  l i ens

and  a l l  paymen ts  we re  cu r ren t . "  ( f d .  a r  2 -3 . )  Based  on  Lh i s

i n  f o rma t j  on ,  P l  a i nL  j  f f  Lex ingcon  pa id  Lo  De  f endan r  Coas ta -

po r  i c y  p roceeds  i n  Lhe  amoun t  o f  S1 ,145 ,  245 .58 ,  o f  wh i ch

$568 ,  000  .  00  was  f o r  t he  vaLue  o f  t he  equ ipmen t .  ( I d .  )

P la i n l  i t f  Lex ing ron  t ook  possess ion  o f  r he  equ ipmen t ,

u l c imace l y  d i spos ing  o f  i c  due  t o  che  I ack  o f  any  sa l vage

va lue .  ( I d .  )

A t  t he  t ime  o f  t he  f i r e ,  De fendan t  Coas ta f  owed  Darby

Bank  $507 ,269 .00  unde r  t he  t e rms  o f  t he  l ease  ag reemen t .

(Doc ,  42  a t  3 .  )  l t h i l e  De fendan t  Coas ta l  pu rchased

rep -Lacemen t  equ ipmen t  w iLh  the  po l  i cy  p roceeds  (  Doc .  92 ,

A t t ach .  I  a t  3 ) ,  i t  f a i l ed  t o  no t i f y  Da rby  Bank  t ha t  t he

equ ipmen t  had  been  des t royed  (Doc .  42  a t  3 ) .  Eo r  a  pe r i od

^ F  F i m a  n 6 € 6 - ^ . ^ i  C O a S L a f  C O n L  r n u e d  L o  m ^ l , o  h a  r a . , . r r  r a ^_ .  r r  ! c q J -  ,  s s

paymen ts  under  the  te rms  o f  t he  l ease  ag reemen t .  (Doc .  92 ,

.3



Af tach .  1  a t  A . )  Howeve r , De fendanc  Coasca l  u l t ima  t e f y

w i t h  $318 ,  448  .  00  i n  r ema in i - ngde fau l t ed  on  t he  ag reemen t

- 6 : c a  
n r \ / m a r l -  c  / r . . i  

)

f n  November  201  O ,  Ehe  Geo rg ia  Depa r rmenL  o f  Bank ing

and  F  i nance  c l  osed  Da rby  Bank  and  appo in teo  rhe  Fede ra ]

Depos j t  I nsu rance  Co rpo ra t i on  ( "FD lC" )  as  rece i ve r .  ( I d .  a r

3 . )  Ane r i s  Bank  subsequen t l y  en re red  i n to  a  Pu rchase  and

A q q r - r n l i . . n  A . r a ^ m a . t  w L t h  L h e  F D I C  : n r l  r ^ r y r ' r  r s n  n r r r - ' r r

Bank ' s  asse t s .  ( I d .  )  On  Sep tenbe r  30 ,  20L3 ,  Amer i s  Bank

' i l e d  s  r i t  a o a i r s r  p l ^ i - 1 - i r a  T . a w  i - d l -  ^ -  i n  l h e  S U a r e  C O U r c

o f  Cha tham Coun ty .  (Doc ,  L ,  Ex .  I  )  De fendan t  Lex ing ton

invoked  th i s  Cour t ' s  d i ve rs i t y  j u r i sd i c t i on  and  removed

th l s  case  pursuanr  to  18  u .  s .c .  s  1332 .  ( Id .  )  P la in t i f f

r ^ - i ^ ^ l - ^ ^  r i ' a n  -  f h i r d - n : r l r r  n n m n l : i n t  - ^ - i ^ - t s  n ^ a ^ - - . , ] - - -L s ^  L r r g  L v t l  ! . 1  r  c \ - {  c l  L . - r , u  y u ,  u J  - v , r ' y f  L f  . . L  d 9 d  I  r t s L  u e ! e l t u d I l L

Coas ta l  f o r  i ndqmn i f i ca t i on ,  a l l eg ing  De fendan t  Coas ta l

r ^ r r n n r r f t t l  l \ r  . . ) n \ t o r 1 - o r J  l h a  i  n r ^ . - a a . - l c  / n ^ ^  1 ' 1  \  / ) h
1 i . 1

c o n f e r h o r  ? (  ? n l q  F h i -  ^ - - h - F . l  i n  n . a r l .  A m a r i <
P s !  L

Bank ' s  Mo t ion  fo r  Sunnary  Judgmen t  and  conc fuded  tha t

P la in t i f f  Lex ing ton  was  l i ab le  fo r  i t s  b reach  o f  t he

Lnsu rance  conc rac r  beca l se  Lhey  f a i f ed  Lo  pay  Lhe  i nsu red

r r a l  r r e  6 f  j -  h e  c r , r r  i n m e n l  t , , _ \  f l :  r l ^ ' r r  R : ^ L  r h a r L r v !  s v s y s c .

l n o .  R )  ^ l -  1  \  T n  l i n h r  n f  l - h : r  r r r l i n n  h n r h  D l . i h t i f r

L e : r r  r ^ o f  r n  a n . . J  D c f e n ' J a n t  C O a S t a l  S e e k  S i j m m n  r \ , /  - 1 t . J r l m a n -  w : ,  hJ  q r t u L r a  ,  l



r espec t  t o  P f  a i n t i f  f T.av  i  n . , ' r  1 -  nn  /  < c rossc la im  fo r

i ndemn i  f i ca t  i on  .

I n  i t s  M o t i o n  f o r  S u m m a r y  J u d g m e n t ,  P l a l n t i f f

^  - " - c  i L  i s  e n t i L L e d  t o  a o t t ' l r h  e  i n d c n - i  r ' ,! s r : - L ' L 9 L U t r  o - L 9 u s r  L r r o t  l L  t 5  ( : l l L _ L L  L t : L l  L U  f r i u L - r L - - t L l

f r om De fendan t  Coas ta l  based  on  the  wrong fu l  conve rs ion  o f

the  i nsu rance  p roceeds  .  (Doc .  92  ,  A t tach .  I  a t  5 -B  .  )  I n

add i t i on ,  P la i n t i f f  Lex  i ng ton  reasons  t ha t  i t  i s  en t i t l ed

to  re f i e f  under r  h p n r r r  n F  r r n i r r c t  a n r i ^ h m a h r  / T / - l  I

f i n a l I ' r  p l . r i n r : f f  ^ . - r * - ! ^ -  . r h a f  t h a  r r n l r l n i . r \ ?u s ^ f  r  L v r r  r r L < l r r r L c t f r L 5  r ' v r q  L a _ y

^ ^ ^ r  r i n ^  ^ - e S  n o t  b a l  i L S  r e c ( - ) \ / F r v  i n  l - h i c  , . - F q a! e u v v e . I

( I d .  a t  8 -12 .  )

Fo r  i t s  pa r t ,  De fendan t  Coas ta l  ma in ta ins  tha t

P l r i n t  i f f  T . c w i n n r n n t <  n l r i m  f n r  o ^ ' , i t -  r l - . 1 ^  i F ^ ^ - - i - "  l - - r . -s \ l u ! L a L r  r c  r l t u c l L l t t t  L y  t d L J ! 5

mer i t  because  P la i n r i f f  Lex ing lon  has  I a i - Led  ro  i  denL  i  f y

any  unde r l y i ng  t o r t i ous  ac t i on  by  De fendan t  Coas ta l ,  (Doc .

95  a t  13 -15 . )  A l so ,  De fendan t  Coas ta f  a rgues  t ha t  un jus t

en r i chmen t  i s  i napp l i cab le  i n  t h i s  case  because  the

re laL ionshLp  be tween  rhe  pa r r i es  v , i as  gove rned  by  a  va l i d

con t rac t  o f  i nsu rance .  (Doc .  46  a t  22 -23 .  )  F i na l l y ,

De fendan t .  Coas ta - l  con tends  tha t  Georg ra ,  s  vo - l un ta ry  paymen t

n ^ ^ '  - i  ? l a i n f  i ' F  
- e v  

i n . r t ^ -  f  r n m  r a r - n r r c r i  n n  r h -y r s r f  q \ r s -  - !  - s " \ l r r v L \ J . .  _ _  _

d i spu ted  i nsu rance  p roceeds .  ( I d .  a t  15 -21 . )



ANAIYSIS

S UMMARY JUDGMENT STANDARDr .

Acco rd ing  t o  Eed .  R .  C i v .  P .  56  (a )  ,  "  I a ]  pa r t y  may

m - i r o  f  n r  i r r d n m o n r  i  d a n r  i  f  r r  n n  o a ^ h  r ]  : i  m

c l e f e n s e - o r  t h e  n a r t  o f  e a c h  c l a j - m  o f  d e f e n s e - o n  w h i c h

q n m m a r \ r  i r r . i . r m a n t  i q  q n r r n h l -  "  S r r r - h  e  m n l - i . \ n  m n q l  h a  n r : n F a . ]

r  !  L l r c  D r r \ J w J  - r ' q -  r r v  g L - r u  '  r r !  u f  J T T J L U  u J  L J

any  maLe r i a f  f ac r  and  rhe  movanL  i s  en r i r l ed  t o  j udgmen t  as

a  marce r  o f  . l  a rv .  "  I d .  The  "pu rpose  o f  sumna  ry  j  udgmen t  i s

f  . ' )  \ n  i o r r - r .  j -  h o  n l  o e d  i n r r s  : n r i  r n  : c q 6 e q  r  h a  n r n n f  i  n  n r d a r

t o  see  whe the r  t he re  i s f l e n l r  i  - e  n e e c i  f  a -  f - r i a )  . '  "

Matsush i t a  E fec .  I ndus .  Co .  v .  Zen i t h  Rad io  Co rp . ,  475  U .S .

51  4 ,  587  (1985 )  ( quo t l ng  Eed .  R .  C i v .  P .  55  adv i so ry

.  / ' \ h n  a  |  |  a ^  h ^ 1  a c  \

Summary  j udgnen t  i s  app rop r i a te  when  t he  nonmovanL

" fa i l s  t o  make  a  show inq  su f f i c i en t  t o  es tab l - i sh  the

ex i s tence  o f  an  e femen t  essen t i a l  t o  t ha t  pa r t y r s  case ,  and

- - - * \ /  w i l l  h e : r  l h a  h r t r . l o n  a (  n r n n f  : tP a  L  L _ l

t r i aL "  ce fo tex  co rp .  v .  ca t re t t ,  417  u . s .  317 ,  322  (7986 ) .

The  subs tan t i ve  faw  gove ln ing  the  ac t i on  de te rm ines  whe the r

an  eLemen t  i s  essen t i a l  De ] , ong  Equ ip .  Co .  v .  Wash .  M i f f s

Ab ras i ve  Co . ,  887  F .2d  1 -499 ,  1505  (11 th  C i r .  1989 )

A <  j - h a  S r r n r a m o  f - . ' \ r r r r  6 v n l : i n p d .



l A l  r i ^  r l -  v  a a a L  i  n a  c r ' * - -  -  -  1  - \ ' ^  h ^  - r ' -
L n l  | J u -  u ) "  J ! u ^ r ' r y  y  I  u u g l r l s l l L  c t _ L w d y 5  r r c c t L >

j -  h t r  i  n  i l -  i : 1  r c q n r - \ n q i  h i  I  i  r r . '  n f  i  n f  n r m  i r - r r  i - h er r ,  '  v  r r , ' + ,  - Y

d l s t r i c t  cou r t  o f  t he  bas i s  f o r  i t s  mo t i on ,  and
i  ' - l a n t i  f  r z i n n  i - h ^ q c  n n r f  r ' r - r n c  a F  l - h 6  n l o : r ' l i n a cy v !  g + v l l '  

I , l g q u r t l Y J ,

r l a n o q i f  i o n q  a n q l ^ r o r q  r  r r  i  n  I  o  r  r  . ,  ̂  ^  r  ^  r  i  a  c  r n r i

admiss ions  on  f  i l e ,
^ f f l l - - - . l r ^a r r r ( l d v ] L S ,  L r  a n y ,

r ^ ^ a r h a r  ' . ' i t L  , l - . ^u v 9 s L l r s L

wh ich  i t  be f i eves
demons t ra te  the  absence  o f  a  genu ine  i ssue  o f
ma te r . i a l  f ac t  .

Ce fo tex ,  411  U .S .  a t  323 .  The  bu rden  t hen  sh i f t s  t o  t he

nonmovan r  t o  escab f i sh ,  by  go ing  beyond  rhe  p l ead ings ,  t ha l :

t he re  i s  a  genu ine  i ssue  as  to  fac ts  tha t  a re  ma te r ia f  t o

+ 1 . . ^
L l r e  l l O I  L I I L ( )  v q  I  I  L  S  ( j d S e . C.Lark  v . Coa ts Inc 929

F .2d  604 ,  608  (1 l t h  C i r .  1991 )

The  Cour t  mus t  rev iew  the  ev idence  and  a l l  r easonab fe

fac tua l  i n fe rences  a r l s i ng  f rom i t  i n  t he  L igh t  mos t

f avo rab fe  t o  t he  nonm. r / : n l  Me i -q r r ch i1 -  :  475  U .S ,  a t  587 -88 .

H / ' \ \ ^ ) . a \ / a  r  - h a  n n n m a r r : n , , _ r  h r r l  \ r  $ m 1 r c t  A n  m n r ^  - h r h  - i - ^ r , ,  - t  ^ . ,s  r t r L P r y  5 r  t u w

t ha t  t he re  i s  some metaphys i ca l  doub t  as  to  the  ma te r ia f

f ac t s .  "  l d .  a t  586 .  A  mere  " sc i n t i 11a , .  o f  ev i dence ,  o r

c i m n l  r '  a n n c l  ' c n ^ r

T ldwe l l  v .  Ca r te r

-  l  I  ^ - ^ ! . l  ^ *  ^a r  r s 9 d  L _ L U r r 5 ,  w _ L f  _ L

Prods .  ,  135  F .3d

no t  su f f i ce

L422,  rA25

reasonab-Le  fac  t

€ -^ -  +  l ^  ^
I A L L J ,

grant sunmary

923 ,  933 -34

q a a

( 11 th  C i r .

f  i  n r l a r

and that.

f ac t ,  t hen

i  r r . l . r m 6 n t  "

( l l t h  C i r .

1998)  .  Neve r the - less ,  where

"d raw more  than  one  i n fe rence

in fe rence  c rea tes  a  genu . i ne  i ssue  o f  ma te r i a l

t he  Cour t  shou ld  re fuse  to

Ba r f i e f d

1989 )

v .  B r i e r t on .  883  F .2d



I ] EQUITABLE INDEMNITY

, 1
l n  Geo rg ia , '  a  pa rLy  i s  enL iu . l ed  t o  equ j  cab le  i ndemn i t y

whe re  i t  has  been  requ i red  Lo  pay  "damages  because  o f

neg l i gence  lmpu ted  t o  I i t l  as  t he  resu l t  o f  a  t o r t

commi t l - ed  by  ano the r . "  D l s t .  Owne rs  Ass ' n ,  I nq .  v .  AMEC

Env t l .  &  I n f r as t ruc tu re ,  I nc . ,  322  Ga .  App .  1T3 ,  1 \6 ,  141

S.E.2d  10 ,  13  (2013)  (quo t ing  C i t y  o f  A t .Lan ta  v .  Bena to r ,

310  Ga.App .  597 ,  608-09 , '?14  s .E .2d  109 ,  118  (201 ' ] ) ) .  rh i s

t h 6 ^ r \ /  n a r m i  l - e  i - h a  n . a r l r ;  h c l d  I  i r h l a  i . \  q a F l  r - n m n o n q a r  i o nL r r s v !  ) ,  L r r v  I / e  r  L l ,  r r ! + q

f  r n m  \ \ r -  h o  u , h n e a  u r n n n  h a e  l - h r , <  h a a n  i m n r r l -  . . l  l - ^  h  i m  ' /

I r l  T m h ^ r l - . h t -  r h i e  h n r ^ r a r r o r  i <  r h : i -  o a r  r i r : h l a

i n d o m n i i r r  \ \ n a n t - a m n l : t o c  i m n r r r a d  I  i  . e  h  i  I  i  r  r r  :  r  i  c  i  n  n  T . , . m  r h a

t o r t s  o f  ano the r .  "  Emergency  P ro f ' f s  o f  A t f an ta ,  P .C .  v .

Wa tson ,  288  Ga .  App .  413 ,  A l  5 ,654  S .E .2d  434 ,  436  12001  )

(emphas i s  added )  ( c i r i ng  Au to -owne rs  I ns .  Co .  v .  Ande rson ,

252 Ga.  App .  361 ,  363 ,  5s6  S .E .2d  46s  (2001) ) .

f n  i r s  Mo t i on  [ o r  Sunvna ry  Judgemen t ,  P la i n t i f f

I . c * i  n r i t n n  r r a l , c q  n n -  v  n a s s i  n f l  - e f  e r n n r e  t o  l h e  n o t i o n  t h a L

Defendan t  Coas ta f  w rong fu f f y  conve r ted  the  i nsu rance

p roceeds .  (Doc .  92 ,  AL tach .  I  aL  7 -8 .  )  De fendan t  Coas ta l

e v e n  h i c r l -  l ' o h f  c r j  r h  j S  o m i s S i  o n  - L n  i L s  r e q n ^ - q t r  ' l ^ .  9 5  e -

' r - ^  p t a i . r f  i f f  T e x i n . r r  o n  s r i l l  f  a . i  l e d  t o' : 4 . 1  r s l J l y '

r  T h p  n . a r l  i a <  d n  n ^ f  . l i  c n r r i .  F  I h : j -  G p c r r c i a  I - ' ,  i  r ^ - h ' ^

t o  t h i s  case .  (Doc .  46  a t  14 . )



o F c p r  a - v  : c f n a l  l e o a l  a - o r i n e r f .  L h a r  D e f e n d a n r  C o a s c a l ' s

acL ions  cons t i Lu ted  conve rs  i on ,  i ns tead  o f f e r i ng  on ] y  t he

s imp le  j pse  S ] f I  r hac  De fendanL  Coas ta -L  "wrong fu l  l y

^ . \ n \ 1 6 r i  a d  l r l ^ c  r  n q l r - 4 6 ^ o 1  - \ - . 1 ^ A A d e  f  r - , .  i t s e l  f  a n d  C a u S e d
t / ! V v v v l l g

Lex ing ton  t o  pay  f o r  one  l oss  tw i ce , "  (Doc ,  91  a t  2 . )

To  es tab f i sh  a  c la im  fo r  conve rs lon ,  a  p la in t i f f  mus t

show  tha t  ( 1 )  he  was  en t i t l ed  t o  possess ion  o f  t he

conve r ted  p rope r t y i  (2 )  t he  de fendan t  ac tua l  l y  possessed

- h a  . . ' - ) r r a r - A . l  n r , - \ n e r i - \ / .  / ? )  h c  ' l a m : 1 d e d  f e t u f n  O I  t h et , L v t z v L  e j  I

proper t y ;  and  (4  )  t he  de fendan t  re fused  to  re tu rn  the

v 6 f  ? ^ ^ r  , ,  A m e r i c r e d i t  F j  n  , Servs . ,  f nc . ,  213  Ga ,

App.453 ,454 ,

v .  F i rs t  Unr -on

615  S .E .2d  I 2A ,  L22  (2005 )  ( quo t i ng  Johnson

Na t '  f  Bank ,  255  Ga  .  App .  819 ,  823 ,  561

S .  E .2d  44 ,  48  (2002 )  )  .  I n  t h i s  case ,  P fa i n t i f f  Lex ing ton

has  no i  n ted  to  no  ev idence  . i n  l he  reco rd  tha t  i t  was

en r i L l ed  t c  possess ion  o . [  t he  conve r ted  p rope r t y .  The  f unds

a t  i ssue  i n  th i s  case  were  p roceeds  f rom an  i nsu rance

po l i c y  Lha t  we re  d i sL r -bu ted  i n  sa t i s f ac r i on  o f  a  va l i d ,

n - n n e - l  v - n a v a L ) l  c  n - a i m  n n  ' h e  n o l  i . : r r -  I / i h i l e  L h e  C o u r t  i s

no t  dec id i ng  t he  i  s sue ,  whaL  i s  c l  ea  r  i s  r ha  L  P la i n t  j  f  t

' e x i - o - o n  h a s  f a ' l e . l  f r . l  i r ^ l e n ' i ' v  a n v  a v  L d e n c e  i n  t h e  r e c o r d

Lha t  wou ld  pe rm ic  a  r easonab le  j u r y  co  f j nd  rha t  De fendan t

Coas ta l  conmi t ted  the  to r t  o f  conve rs ion -



I
l
l
I
I

Jn  add i t i on ,  equ i t ab le  i ndemn icy  i s  app l i cab le  whe re

h : e  h o o n  r e c r r  i r o d  l -  -  \ ' r ] : m : a o e  h a r - r r r q c  n f
} - " . ! l y " l

n e c r l  i  o e n r : e  i m n u t e d  t o  h i m  a s  t h e  r e s u f t  o f  a  t o r t  c o r n m i t t e d

F , r ,  : n n t -  h a r  "  n i  c l -  n ' - - - - -  " ^ ^ f  "L J  a L r u L - - c r .  u - J L .  \ - / w i l i : ! 5  1 1 5 5  l r , 322  Ga .  App .  a t  141  S .E .2d

aL  13  (quoc jng  BenaLo r ,  310  Ga .  App .  a t  608 -09 f  714  S .E .2d

a t  118 ) .  Ln  t h i s  case ,  P Ia j  n t - i f  f  Lex ing t . on ' s  ob l i ga r i on  Lo

pay  damages  Lo  Amer i s  Bank  i s  based  on  b reach  o f  con t racL . ,

no t  neg f i gence .  (Doc .  82  (g ran t i ng  Amer i s  Bank  su rnmary

i r . l . r y F ' r l  n n  l v  w i f  h  r p q n a . ^ i -  f  r i  i l  c  b r e a c h  o f  c o n c r a c L

r ' l - : r i m )  I  D l ^ i n j -  i  F {  l a v i  n r - r l - ^ n  m : r z  h : r r a  n o n l i n c n f  l r z  a d i r r q r e d

n t r i m  = n r l  r  r - i - ^ ^  _ ^  F - , .l J g . L c r r L r d t l L  \ - u a J u a r  - ' .  a r r u /  u J  o  ! L 5 u l  t ,  | - U  P o y

t h a  n r ^ ^ a r  n ^ r i \ /  t I / - . ' ^ _ ' ^ *  1 l r ' l n + i ' r  ' - v i  c  h r c : r ^ h  n fL - r s  P r  w P s !  P o -  L y  !  /  r - L a - L r r L r  L  r  l r c ^ l r r y

r - h a  i  n c r r r r n a a  l a r r F o m a n r  n n f  a n \ /  h a . r  I  i  d a n l  f o r m o d  r h c

bas is  fo r  t he  award  o f  damages  to  Amer i s  Bank  i n  th i s  case .

Moreove r ,  r he  Cou r t  I a i l s  co  unde rs tand  how  rh i s  neg l i gence

a r n  h c  i m n r r l  p d  f . r  l - ^ t - -  " h n  n l  a - a r ' l r r  i r r f , . r m a dr r . r f J J L l e  U r J d J t d - L r  W - , -  v ,  c a - r Y

P r a ' n t  i f f  T e x i n . t l o -  f h a f  D a - h r z  P : n k  h e l d  a  l i e n  o n  L h e

i n su red  p rope rLy .  (Doc .  46  a t  8 .  )

F - \ / ^ n  : q q r r m  i  n r T  P l : i  n r  i  f  f  T . F v i  n . r f  . \ n  n r n n a r l  r z  ; d r r : n r - a d
v r v v !  '  L  - l

r h a < o  :  c  i t  x - -  - i ' - 1 . ,  € - i  l ^ ^  t - a  i r l a n r  i f  r r  : n r r  a > c ar 9 q . " v r r , J ,  r - L r r r l J - L y  r  o  r  r e L r  L v  f  J s - - - t -  . ) /  q , r l /  v a J L

- l - r -  . . ^ , , r - r  i L  i s  e n t i C l e d  L O  e , - ]  i - ^ h  p  j n r J e n r  j r r r
L  L ' r v L ' L i i r 4 c t ,

I r om De fendan t  Coas ta ]  .  l ndeed ,  P Ia i nL  i  f  f  J , ex i ng ton ' s

h r i a f e  r r a  r ^ z r m n l a f  a l r r  d a r r n i  d  a f  e n r r  I o n : l  < r r n n n r 1 -  | a r  i r  e

a  r c l t n e n l - s .  I l n S U r n r  i s i  - r r l  r r  f l ^ r q  t . - . \ ' r r t -  ,  S  r e V i e W  f a i I e d  I O
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' l . 1 - ^ t o  
. r - \ , r  F ^ -  A  l f

en t i t Led  to  sunmary

T e x ' r ' l l . n / s  . : l  a  i ' n  ' n I

] ] I .  U N J U S T  E N R I C H M E N T

- h c q e  r e , a q o n q  D e f e n d a n L  C o a S t a l  i s

'  - l r m ^ - F  l ^ / : i l .  r a q n e c t  t o  p l a i n t i f f

6 . r r r i  r -  . ] - \ l o  i  n d a m n i  f  r z

I l n i r r s l -  a n r i r - h m o n r  i q  a n  c r r r r i i - , ' 1 h l a  r e m a . l \ /  i h ^ r  : n n l i a q

r . , h a r a  n n a  h : r l -  v  h ^ c  n r n r r i  d a d  r  h a n a f  i  r  . r  r ' \  ^ n / 1 i h a r  i  r  r - h a

^ h s e n c e  o f  a r v  r . o n r r : / - l -  : - r . r  o a  r r  t - r z  d e m a n d S  C h a t  I h e

- a r a i  r r i  n a  n r r t  \ /  n r n r r i . i a  a a m n o n e : r  i n n  F n r  r -  h : l -

bene f i t .  Wachov ia  f ns ,  Se . r vs . ,  I nc .  v .  Fa f f on ,  299  Ga .  App .

44A ,  449 ,682  S .E .2d  651  /  665  (2009 )  ( quo t i ng  Ha r r i s  I ns .

Agency  v .  Ta rene  Fa rms ,  293  ca .  App .  430 ,  43 I  , 667  S .E .2d

2AA,  2A I  ( 2008 ) ) .  Unde r  t hese  c i r cums tances ,  t he  t heo ry  o f

, . h ; , , e r  ^ - - i  ^ h - ^ - r  ' . r o - l , s  F n  I n o -  V  :  C O n t r a C L  w h e r e  n o n e

i - t - r r : I I r r  a w  i c t -  o r ' {  C a a  r : ^  n a n ' F  ^ f  a m r \ r  t l a r I  l - h  U  n . | ^
Y " ' - * *

I nqu i r y ,  LLC ,  313  ca .  App .  683 ,  687 ,  722  S .E .2d  403 ,  401

(2012 ) .  ' tWhe re  t he re  i s  an  exp ress  con t racL ,  che re  can  be

L : c a u l  , r n r " \ n  a n , r n 1 ' r < i  o n r i . h m o n f  r h o n r r r  ' /  M : r r r i n

Hewa t t  En te r s . ,  I nc .  v .  Bu t f e r  Cap i t a l  Co rp , ,  328  Ga .  App .

3 I1  ,  322 -23 ,  76 I  S .E .2d  851  ,  863  (2014 )  ( quo t rng  Han  v .

Han ,  295  Ga .  App .  L ,  4 ,  6 ' 10  S .E .2d  842 ,  845  (2008 ) ) .

T n  r  h i c  r  h a  r i r y h r e  > n A  n h l i n : ,  i n n c  n l  l ^ , ^  I  h

n : l r t  i o q  l o : r 1 . . r  d c f i n e d  : n d  a a r r a r n o r ]  h r r  r h a  n n n r r : n l -

o f  i nsu rance .  C i ven  Lhe  p resence  o f  Lh i s  exp ress  con t rac t ,

D ' a r r f i ! -  T , e v , n o t n n . c  - - - . - . F  a - r i ^ L - ^ - -  C l a i m s  m U S t  f a i I .
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O n r - e  : r r : i  n  p l  ^ i  n r i  f  f  T , c v i  n . r r . \ n  ^ f  f a r e  i  i  t f  i a  :  r f i r r m a n t  ^ n . l

n n  l  a n : l  e l r n n , ' - \ r l -  f  r - -  i l  ^  ^ ^ - r  r r  ^ -  ^ f  F - r  t  h r n  l h o  n a n o r :  lr r v  r e e o r  J u } J I J v r L  - ! !  f L D  P v J l L t u  ! j ! _ r L ! o _

s ta temen ts  tha t  De fendan t  Coas ta f  w rong fu l l y  re ta ined  the

i n < r t r : n a a  n r n c - o n c  a n d  \ \ l o l a r r i r r r  r . l a m r n d c  t - h . l -  T . a v i  n n t - a n

recove r  f rom Coas ta l  B io fue fs  the  amoun t  o f  i t s  un jus t

en - r i chmenL ,  "  (Doc .  9 ' 7  aL  4 -5 .  )  W i t hou t  any  l ega l  suppo r t ,

r  h a q a  . . r i  F q  / - \ f  u / r ^ n . t d n i  n r r  d o  n . \ t  ^ f  f  , , - \  r , . l  p l  A  i n l  i  f  f  L o v i  n a l -  n n

: ' r r r  r a - o z . l V  a c ^ n r d i  ^ ^ -  1 ^ . ^ - - r - ^ r  ^ ^ ^ ; t a l  i S  e n c i C l e d  r ou . r - y  ,  e . .  e u J

su f l nna ry  j udgmenL  w i t h  r especL  Lo  P la i n r i f f  Lex i : r g ron ' s

, i n  : u s t  e n - i r - l - r ' r e n l  r - l a i m .

TV.  VOLUNTARY PAYMENT DOCTRTNE

F , v e n  a s s r m i  n o  D e f e n d a n t  C o a s t a f  c o u f d

a c c o u n t a b f e  u n d e r  e i t h e r  o f  P f a i n t i f f  L e x i n g t o n ' s

t h e  v o l  r r n f a r \ /  n a v m e n t  d O C t r i n e  w o u - l d  s t i 1 1t s -  r '

be  he ld

^  ' ^ h  i  l - . .  +
y !  v r  L l v !  L

case .  I nD - a r - t r  i , T  ' , e y ' r r r - o n  f r o m

Georg ia ,

recove r ing 1n  t h i s

Paymenrs  o f  c l a ims  made  t h rough  i qno rance  o f  Lhe
.Law o r  where  a l f  t he  fac ts  a re  known  and  the re  i s
no  m isp faced  con f i dence  and  no  a r t . i f  i ce ,
decep t i on ,  o r  [ r audu ] . en r  p rac t i ce  used  by  t he
o '  he r  D , : r - v  a re  c j ee r r c r l  \ r o  | | n  n  - \ /  and  cannoL  bev v l g , | ! 9 | 1 ,

recove red  un fess  made  under  an  u rgen t  and
immed iace  necess i t y  t he re fo r  o r  Lo  re l ease  pe rson
or  p rope r t y  f rom de ten t i on  o r  t o  p reven t  an
immed ia te  se i zu re  o f  pe rson  o r  p rope r t y .

O ,C ,G .A .  S  13 -1 -13 .  The  pa rLy  seek -ng  recove ry  bea rs  Lhe

bu rden  o f  esLab l j sh i ng  t he  i napp l i cab i l i t y  o f  t he  vo lun ta r y

pavmen t  doc t r i ne .  S .  Mu t .  Church  Ins .  Co

I2

A R S  M e c h .



LLC,  306  Ga .  App .  148 ,  151  , 703 s .E .2d  363 ,  366  (2010)

Energy  &  P rocess  Co rp .  v .  J im  Da l l y  &  Assoc . ,(  quo r  rng

ca .  App .  1 ' 72 ,  115 ,  662  S .E .2d  835 ,  839  (2008 ) )

I n  t h i s  case ,  P la i n t i f f  Lex ing ton  has  f a i f ed  t o

i den t i f r z  e r r i  den r : e  i n  t he  reco rd  t ha t  i t  made  t he  i nsu rance

paymen t  r o  De fendan t  Coas ta l  e i r he r  w i chouc  know ledge  o l

a I l  r e l  evanL  f ac t s ,  o r  due  ro  m isp l  aced  con  f i dence ,

r " r o n e n l -  i  ^ -  . \ r  .  r a r r - l  l l  r e  | n d : e n r r l g j  L h a I  D e f e n d a n ts i  r v  !  r P s

Coas ta ]  i n I o rmed  P ]a i nc i f f  Lex ing ron  Lha t  Da rby  Bank  he ld  a

-L i en  on  t he  i nsu red  p rope r t y .  (Doc .  95  ac  B -9 . )  P -La inL i f  f

T  . , ox i  no f  on  c l i nos  f o  t he  i dea  t ha t  i t  t ende red  t he  i nsu rance

p roceeds  Lo  De fendan t  Coas ta f  a f t e r  m  i sp lac i ng  i t s

. . 1 f r  n a n ^ a  I  r  n a  r h \ /  B A n k ,  s  r c n r e s e * * a r  i o n  t h a t  i l  h a d  n o

i n ce resc  i n  t he  i nsu red  p rope r t y .  Howeve r ,  Lh i s  i n f o :maL  i on

^ r ^ \ 7 i  d a . ]  h r r  n :  r h r i  R : n k  n . \ j -  r h o  ^ ^ r i - \ '  F r n m  u r h a mv j  a , u !  r  ) ,

P la in r i f f  seeks  t o  r ecove - r .  The re fo re ,  P fa i nL i I f  Lex ing ton

s t i l I  f a i l s  Lo  es tab l i sh  any  m isp .Laced  con f i dence  used  by

t h a  n r r i  r r  i n  r a , ^ a i n l -  . 1  f  l h F  r r . r l  r r n l  q a a  a  a  c  A

S 13 -1 -13 .  Acco rd ing l y ,  De fendan t  Coas ta . I  i s  en t i t l ed  t o

sunmary  j udgmen t  because  rhe  vo lun ta r y  paymenc  doc r r i ne

u , n r r l . i  ^ n ^ r a l - a  l . \  n r o n l  r r . l o  h r r  D l ^ i h i i f f

T A v i h ^ t ^ -
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CONCLUSION

Tf r ' r^ l -1^l- \ l  \ /  comes aS COld comf Ort  tO Pf aint i f  f

Lex ing ton ,  bu t  aL  che  end  o f  Lhe  day  Lhe  Cou r t  i s  - Le f c  w i ch

the  d i s t i ncc  I ee l i ng  t hac  De fendan t  Coas ta -L  go t  away  w iuh

one  i n  r h i s  case ,  On  t he  oLhe r  hand ,  P la i n t i f f  Lex ingLon

a fso  seems  to  be  the  p r imary  a rch i tec t  o f  i t s  own

m i  s f  o r t . r ne ,  P la  i nL i I f  Lex ingcon ' s  i ndependenL  ad jus te r

fa i l ed  to  ob ta in  the  s l i gh tes t  amoun t  o f  documen ta t i on  tha t

f i :  r h r r  R : n l z  . l i  < r r r n . r o r ' l  . a n \ 7  i  n r -  . r o e r  i  n  ,  l .-  - , -  - , t e  l nsu reo  p rope r t y ,

i n e r o : d  e i m n l r r  r o l r r i n n  ^ n  :  n r l r h - r l - a r . l  n h n n a  n n n r r a r c r r - i  ^ -
" ' , . . 1 - . /

wi th  an  unnamed  Da rby  Bank  empLoyee .  Thac  appea rs  Lo  be  a

. . \ e l  l \ /  l  a c < a r

I f  t h i s  were  a  s imp le  p layg round  a rgumen t  ove r  f ound

funch  money ,  t he  Cour t  wou .Ld  no t  hes i ta te  to  fo rce

De fendan t  Coas ta f  t o re tu rn  Lhe  money  Lo  P l  a i n t i  f f

T . a v  i n . t i . r n  h a r - : r r c a  i I  i e  l - h e  r i . r h t -  t - h i n A  t - ^  r ' {  n  L l ^ L ' 6 r ' 6 rI  ! Y r r L

t h i s  d i spuce  i s  be ing  resoLved  i n  a  cou r t  o f  l aw  and  no t  on

the  p - l ayg round ,  and  th i s  Cour t  mus t  f o1 - low  the  .1aw insLead

- +  t -  l - ' ^  - ^  - e  o f  S o l o m o n  a n d  c - a  f  I  i  n o  a n  . ) u l - - - m pa r r u  u - s !  L  + r r Y

based  on  equ i t y  a ]one .  Un fo r tuna te fy  fo r  p la in t i f f

Lex ing ton ,  i t  has  fa i l ed  to  a r t j - cu la te  anv  1eqa l  o r  f ac tua l

bas i s  f o r  ob ta i n i ng  re f i e f  i n  t h i s  case /  necess i t a t i ng

d i  sm issa  I  o l  i Ls  c l - a ims .

T4



F . n r  -  h a  f  . \ r F . r ^  i  n a  n a r o n . r 3 1 1  C O a S t a  I  '  S  ( D O C  .! v ! ! Y v r r r Y

46) Mot ion for Summary Judgment mot ion is GRjANTED and

P-La  i nL  i f f  Lex i  ngLon r  s  Mo t  i on  f o r  Su rnma  r y  Judgmenc  (Doc  '  92 )

i s  DENIED.  As  a  resu l t  P l -a in t i f f  Lex inq ton ' s  Th l rd -Par t y

Comp la in t  i s  D ISMISSED.  The  C le rk  o f  Cour t  i s  D IRECTED to

c fose  t h i s  case .

.>  t  57
So ORDERED LhLs  1 / ;  dav  o f  Sep tember  2017 .

UNITED STATES D ISTRICT COURT
SOUTHERN DISTRICT OE GEORGTA

T ^ i T T  T  T A M  T  M n n A F  . T P
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