
IN THE I'NITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

SAVANNAII DIVISTON

CRAIG BARROW, I I I ,

D l . i n t - i f f

FEDERAL EMERGENCY
MANAGEMENT AGENCY,

Defendant.

Now before lhe Court

Management Agency's ("FEMA" )

sub jec t  ma t te r  j u r i sd i c t i on .

forth belovr, the Court DENIES

*  cv  4 t4 -25 t

O R D E R

is Defendant Federal Emergency

motion to dismiss for lack of

(Doc .  15 .  )  Fo r  t he  reasons  se t

FEMA' s mot ion.

r.rypqq

Plaint i f f  brought this sui t  chal lenging FEMA's f inal-  f l -ood

hazard determinat ion for property in the City of  cuyton in

E f f i ngham Coun ty ,  Georg ia .  (Am.  Comp l  . ,  Doc .  14 ,  f  1 . )

A. Statutory Background

Under the Nat ional-  Flood Insurance Act ( ' t the Act") ,  FEMA

creates and maintains Flood Insurance Rate Maps ( 'FIRMS") of  any

a rea  tha t  i s  sub jec t  t o  naEura l l y  occu r r i ng  f ] oods .  42  U .S .C .

SS 4014( f ) ,  4101 (9 )  .  FEMA de te rm ines  base  f l - ood  e leva t i ons  to

c rea te  t hese  maps .  See  44  C .F .R .  S  59 .1  (de f i n i ng  " f l ood
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efevat ion determinat ion" )  .  FEMA also per iodical- fy re-evaluates

FIRMS to determine whether conditions have chanqed and to

accurately revise f lood r lazard informat ion .  42 U. S .  C.

SS  4101 (e )  .

The Act provides a process for appeal by af fected

communit ies and owners/ lessees of real  property within the

communi ty who believe that their property rights may be

adversely impacted by the proposed base f]ood eLevation

determinat ions. See  42  U .S .C .  S  4104 . Before a prel iminary

FIRM becomes f inal  and l -egal ly ef fect ive, the Act requires FEMA

to (1) puJcl ish for comment the proposed base f food efevaEions in

the Federal  Register,  (2) direct ly not i fy the community,  s chj-ef

execu t i ve  o f f i ce r ,  and  (3 )  pub l i sh  no t i f i ca t i on  a t  l eas t  tw i ce

in a prominent 1oca1 newspaper. I d .  S  4 1 0 4  ( a )  &  ( b )  . 'Ine

newspaper notices must. be pu-blished within ten days of each

o the r . rd .  s  41-04  (b )  . The second newspaper Du-blication

ini t ia les a 90-day appeaf per iod. Id.

The sol-e basis for appeal ing the proposed base f lood

efevat j -ons is " the possession of  knowledge and informat ion

indicat ing that (1) the elevat ions being proposed by the

Director wj- th respect to an ident i f ied area having special  f lood

haza rds  a re  sc ien t i f i ca l l y  o r  t echn ica l l y  i nco r rec t ,  o r  (21  the

designat ion of  an ident i f ied special  f lood hazard area is



scient i f ical ly or technical ly incorrect.  "

C .  F .R .  S  57 .6 (a ) .

The Act afso al Iows judicial  review of FEMA's f inaf

deLerminat ion resofving an administrat ive appeal .  44 U.s.c.

S 4104 (g) . "Any appellant aggrieved by any final determinat.ron

of the Administrator upon administraLive appeal may appeal

such determinat ion to the United States distr ict  court  for the

district within which the community is located not more than

s i x i w  d a r r s  a f t e r  r e . o i h f  ^ f  n ^ + - i  ^ 6  ^ f  s l f c h  d e t e r m i n a t i O n .  , ,  I d .

The  Admin j - s t ra t i ve  P rocedure  Ac t ,  5  U .S .C .  SS  701-706 ,  g 'ove rns

the Court 's scope of review. Id.

B. Factual Background

Pl-aintif f owns property bordered by the Ogeechee River and

Riverside Drive in Eff ingham County,  ceorgia.  (Am. Compl .  t l  5.)

On Apri l  8,  20L3, FEMA publ ished a Federal  Register not j .ce of

proposed Flood Hazard Area boundaries oh fha E'TDM F^v F-'+--s of

t he  C i t y  o f  cuy ton  and  E f f i ngham Coun ty .  ( I d .  u | l  r z -1e ;  p l - . , s

Resp . ,  Doc .  a7 ,  Ex .  3 . )  FEMA no t . i f  i ed  the  C i t y  o f  cuy ton  and

Eff ingham County of  i ts proposed f lood hazard determinat ions on

May 7 ,  2013, and subsequent ly publ ished the requisi te publ ic

not ices, wi th the second appearing in the Eff ingham Heral"d on

May  2 I  ,  20L3 .  (Lau ra  A ]geo  Dec l - . ,  Doc .  15 ,  Ex .  2  I  6 .  )  The  May

27, 2013 newspaper publ icat ion tr iggered the 90-day appeal

( rd .  )perj-od, ending AugusL 19, 2013



Pfaintsi f f 's  appeaf arose out of  the City of  Guyton's

proposal to spread treated wastewater on property located

directsly across the road from Pfaint i f f 's  property.  (Am. Compl .

!T 10.)  Parts of  the refevant c i ty property were not incl-uded in

the Zone A Special  Fl-ood Hazard Area on FEMA'S proposed FIRM.

(Id.  t l  11.)  Plaint i f f  bel ieves that i f  FEMA incfuded tLrose

parts of  the City 's property in the special  Ffood Hazard Area,

then i t  is unl ikely Georgia 's Environmental  Protect ion Divis ion

would a11ow the Citv to spread treated wastewater there. ( Id.

13 .  )

n ^ ^ ^ - , a l n ^ l - ,-----*- . . ;1*1'1 -rr  July 8,  2013, P]aint i f  f  submit ted his

appeal to FEMA through counseL. r  (Doc. L7, F,x.  4.1 The appeaf

incfuded comments and map revisions requesLing that the Zone A

Special Flood Hazard Area boundary on the preliminary FIRM be

expanded based on previous observations of flooding in Lwo

spec i f i c  l oca t i ons  -  "Long i tude  -81 .480775 /La t i t ude  32 .355650"

and "Longitude - 8r .  4 '7 9339 /  Lat i  tude 32 .356586 "  -  and  da ta

publ ished by the U.S. Geological  Survey regarding histor icaf

stream f low and f looding for the ogeechee River. (  rd .  )

Plaint i f f 's  comments al-so included a map that ident i f ied an

"Area of Tnterest"  for which he sought to increase a port ion of

'  As FEMA points oub, the AcL
appea ls  to  the i r  loca l  government ,
submitted his appeal directly to FEI4A.

requires private individuals to submit
4 2  U . s . C .  S  4 1 0 4  ( c ) ,  b u t  P l a i n L i f f
( D o c .  L 7 ,  E x .  4 .  )
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the Special  Flood Hazard Area,

(Doc .  L7 ,  Ex .  5 . )

def ined bv a red dotted 1ine.

On JuIy 23, 20L3, FEMA sent a l -et ter to Mayor Michael

carvin acknowledging the receipt  of  Plaint i f f 's  request for

recons j -derat ion of  the prel iminary FIRM. (Doc. 1-7,  Ex. 6.)  The

letter stated that "FEMA is considering the request an appeal

because i t  sat isf ied the data recruirements def ined in Ti t le 44,

chapter I, Part 57 of the code of Federal- Regulations and it was

submit ted dur ing the 90-day appeal per iod. "  (rd.)

On September 24, 20L3, FEMA responded substant ively to

Plaint i f f 's  appeal- ,  stat ing that the histor icaf data submit ted

by Plaint i f f  d id not support  a concfusion that the 1993 and 1998

f looding at the two locat ions ident i f ied were caused direct ly by

l -  l -16  . } -aa^haa P i  r ra r (A lgeo  Dec l - .  t l  8 .  ) ThF  I  a1 - j - p r  c r rn l  a  i  ncd

that a hydrologic and hydraulic study of the area would be

needed to support any change in the Special- Ffood Hazard Area

and asked Plaint i f f  to provide one within 30 days, not ing FEMA

would consider the appeaf resolved unless i t  received such

studrz.  ( Id.  )

a\h  a \ r f  ^1 . \61  1? 2013 , Campbel l  Civ i I  consult ing

("Campbe11") ,  retained by Plaint i f f ,  su-bmit ted a prel iminary

hydrologic and hydraul ic study based on vegetat ive densi ty at

two cross sect ions along the Oqeechee River ident i f ied as

( rd.  f l  e . )

5
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campbefl submitsted a final version of its hydrologic and

hydraul ic analysis proposing, on the basis of  new Manning's

roughness coeff ic ients,2 new f lood elevat ions at  Ehree cross

sec t i ons  a l ong  t he  r i ve r :  * 84000 , "  *90110 .53 , "  and  "96004 .19 . "

( rd .  f l  10 .  )

On December  4 ,  2013 ,  FEMA sen t  a  l e t t e r  t o  P la in t i f f ,

Campbel l ,  and ci ty and county of f ic ia ls ident i fy ing an error in

Campbel l 's  analysis and asked for a recalcufat ion of  the model 's

cnn r ' l r r s i c rnq  fTd  {  11  )  cemnhc l I  re r r i sed  the  ca l cu la t i ons  on

December  25 ,  20 f3 .  ( rd .  f  12 . )  on  lTanuary  8 ,  2o r4 ,  campbe lJ .

provided the underlying model per the Environmental Protection

Divis ion's request and noted that " the only changes we're

recommending to the model are roughness changes through three

sec l i ons .  "  ( I d .  )

On February 29, 20]-4,  FEMA sent i ts f i rst  appeal resolut ion

l-et ter to c i ty and county of f ic iafs and Plaint i f f  (1) explaining

that FEMA had revlsed efevat ions at  the three cross sect ions

based on campbel1's recafcufated values and 12) giv ing the

n e r . f i F s  1 O  d a r ; q  l - o  r e v i e w  t h e  r e v i S e d  n r e l  i m i n n r r r  F T R M  a n d

submit  any comments on the revis ion before i t  issued i ts f inal

'  Th. Manning's roughness coefficien! is one of the factors used in
pred lc t ing  f lood  e leva t ions  and F lood Hazard  Areas .  (Am.  Compl  .  f J  29 . )  The
Mann ing 's  coef f i c ien t  represents  the  res is tance to  f load  f lows in  channe ls
and f loodp la ins .  { Id . )  Dense vegeta t ion  in  a  f loodp la in  s lows dor , rn  and
backs  up  the  water  so  f lood  e leva t ions  are  h igher -  ( Id -  t l  30 . )  To  account
for vegetation when calculating flood elevations and Flood Hazard Areas,
flood models use a higher Manning's roughness coefficient for more densely
vegeta ted  f foodp la ins .  ( Id -  ! l  31 . )



det.erminat ion .

cuyton sent FEMA a fetter identifying another mathematicaL error

in Campbel l 's  calculat ion of  the Manning's roughness coeff ic ient

that resu]ted in inaccurate f lood elevat ions for the three cross

sec t i ons .  ( rd .  f l  14  .  )

In response, on Apri l  17, 201-4, Campbel l  not i f ied FEMA that

"t.he Manning's Roughness error previously identified by

lCampbef l l  ,  and now corroborated by AMEC,3 is also experienced. at

other sect ions of  the ogeechee in the ef fect ive model.  "  (Doc.

17 ,  Ex .  7 . \  Campbe l l ' s  l e t t e r  a l so  s ta ted  tha t  "  [ g ]  i ven  the

sensi t ive f lood history of  the ogeechee River,  lCampbe]-f  I  feels

i t  would be i r responsible to cont inue using the 0.07 Manning's

roughness coeff ic ient in any secEion in the r iwer,  on ei ther

bank, wi thout present ing clear engineering just i f icat ion for

doing so, vetted by peer review." (rd.  (emphasis added) .  )

Campbel l recommended that FEMA utifize a Manning's roughness

coe f f i c i en t  o f  0 .14  fo r  a l - I  po r t i ons  o f  a l l  sec t . i ons  o f  t he

r iver tha! are as veqetated as the three cross sect ions studied

by  them.  ( I d .  )

On May 23, 2OL4, FEMA sent a second appeal resofut ion

let ter to the part ies explaining that FEMA evaluated the

analysis provided by the City of  cuyton, corrected lhe Manning's

( rd .  f  13 . )  on  March  17 ,  2or4 ,  the  c i t y  o f

'  AMEC Enviranment & Infrastructure Inc. is an
company hired by the City of Guyton to review FEMA/ s
f l o o d  m o d e l s .  ( D o c .  1 7 ,  E x .  ? ;  A l g e a  D e c l .  U  1 4 . )

engj-neering consulting
and Campbell '  s proposed



coeff ic ient for the three cross sect ions of  the Campbel- f  model

accordingly,  and made the appropr iate revis ions to the f lood

elevat ions for the three cross sect ions and the prel iminary

F IRM.  (Doc .  f 7  ,  Ex .  8 .  )  The  l e t te r  s ta ted ,  "  [ p ]  l ease  rev iew

the revised prel iminary port ions of  the FIS'  report  and FIRM to

ver i fy that the updaled f lood hazard daEa for th is appeal

resolut ion has been sat isfactor j - Iy incorporated, where

appropriate. Please sul:mit your comments within 30 days of lhe

da te  o f  t h i s  1e t l e r .  "  ( I d . )

On June 20, 2014, Plaint i f f ,  through counsel,  and Peoples &

Quigley, Inc. ,  consult ing Engineers submil ted comments to FEMA.

(Doc .  L7  ,  Exs .  9 -19 .  )  Echo ing  campbe l f ' s  Ap r i f  1 -7  ,  20L4

recommendation that a higher Manning's roughness coefficient

shoufd be appl ied to a- l - l  s imi lar ly vegetated sect ions of  the

r iver (Doc. 1 '7,  Ex. 7l  ,  Plaint . i f  f  's  comments included f ive

add i t i ona l  c ross  sec t i ons  -  *73750 .22 , "  " 66000 .00 , "  " 60000 .00 , "

*54000 .00 , "  and  *50501  .77 "  -  f oca ted  downs t ream o f  t he  th ree

previously studied cross sect ions for which the Manning's

roug'hnes s coeff ic ient should be adjusted from 0.07 to 0.14.

(Doc .  17 ,  Ex .  10 .  )

on september ]-5,  2014, FEMA issued a fet t .er of  f inal  f food

determinat ion with revised FIRMS, including adjustments to the

Special  Flood Hazard Area, based upon revised Manning's

An "F IS"  repor t  i s  a  F lood Insurance Study .



roughness coeff j .cients to the three r iver staEions identi f ied by

P la in t i f f  i n  November  20L3 :  *90110 .53 ,  "  *84000 .00 ,  "  and

" 7 7 6 2 0 . A 3 . ' , (Doc. L7, Ex. 18. )  FEMA contends that the

informat ion submit ted by Plaint i f f  on June 20, 20f4 "was outsj-de

the scope of Ih is]  administrat ive appeal"  and therefore, FEMA

"did not attempt to analyze the study and revise the FIRM on its

bas i s .  "  (A lgeo  Dec t .  f  16 .  )  Thus ,  on  November  r7  ,  20L4 ,

Plaint i f f  brought this act ion al leging FEMA's f  inal-  f food hazard

determination was arbi.lrarv and capricious because it' was based

on a cl-ear error of  fact  in t .hat not '  a l l  re levant factors were

considered.

II. MOTION TO DISMISS STA}IDARD

n n  - - r - i ^ h  - - , ,  n r n . - a a d  i n  f e d c r :  l  ^ ^ r r y f  ^ n 1 , ,  i f  ^ . , ] a i 6 ^ r -
I r !  v r  eeu r l r  u r . t_Ly  i r  u tJJ  ce  u

matter jur isdict ion exists.  Bochese v.  Town of Ponce Inl-et ,  405

F .3d  964 ,  974 -75  (11 t .h  C i r .  2005)  .  Federa f  Ru l -e  o f  C i v i l

Procedure 12 (b) (1) permits l i t igants to move for dismissal-  when

f  he  cor r r t  I  e . ' ks  i r t r i sd ic t ion  over  the  c r r l . r ioa t -  m. t -  i6y  a t  the

d i spu te .  FED.  R .  c r v .  P .  12 (b )  ( 1 ) .  On  a  mo t i on  t o  d i sm iss  f o r

lack of  subject matter jur isdict ion, lhe burden remaj-ns on the

plaint i f f  to show that the court 's f imited federaf jur isdict ion

has  been  p rope r l y  i nvoked .  McNu t t  v .  GMAC,  298  U .S .  178 ,  182 -83

(1935 ) ;  Swee t  Pea  Mar i ne ,  L td .

1 2 4 2 ,  L 2 4 8  n . 2  ( 1 l t h  c i r .  2 0 0 5 )

V . AP,JMar ine,  Inc .  ,  4 I I  F.  3d



Chal lenges to sr.r lc j  ect  matter jur isdict ion under Federal

Rule of  Civi l  Procedure 1"2 (b) (1) can be ei ther facial  or

factual  .  McElmurray v.  Consol.  Gov' t  of  Augusta-Richmond Cnty. ,

501  F .3d  L244 ,  l 25 l  ( l - 1 th  C i r .  2007 ]  .  A  fac ia f  a t tack  on  a

complaint  "require ls l  the court  merely to look and see i f  l thel

plaint i f f  has suff ic ient ly al leged a basis of  subject matter

jur isdict ion, and the al legat ions in his complaint  are taken as

true for t .he purposes of the mot ion."  Lawrence v.  Dunbar,  9L9

F .2d  1525 ,  ] -529  (11 th  C i r .  1990)  ( c i t a t i on  omi t . t ed  and

afterat ion in or ig inal)  .  On the other hand, a factual  at tack

"chaffengeIs]  the exist .ence of subject matter jur isdict ion in

fact,  i r respect ive of  the pleadings, and mat lers outside the

pLeadings, such as test imony and aff idavi ts,  are considered., ,

Id.  (c i tat . ion omit ted) .

Here, Defendant makes a factual-  at tack. FEMA asserts the

Court  l -acks subject matter jur isdict ion because plaint i f f  seeks

to force FEMA's considerat ion of  technical  informat ion submit ted

out.s ide the scope of the go-day appeal-  per iod permit ted by the

Act,  and therefore, Pl-aint . i f  f  has not met the prerecruis i te that

tr iggers the l imited waiver of  sovereign immunity.  r ,On a

factual-  at tack of  su-bject matter jur isdict ion, a court .  s power

to make findings of facts and to weigh the evidence depends on

whether the factual  at . tack on jur isdict ion also impl icates the

mer i t s  o f  p la in t i f f ' s  cause  o f  ac t i on ,  "  Garc ia  v .  Copenhaver ,

10



Bel-l- & Assocs . ,  M .D . ' , s ,  P .A . ,  I 04  F .3d  1255 ,  t 26 t  ( 11 th  C i r .

1-997) .  when the faccs related t .o jur isdict ion do not impl icate

the  mer i t s  o f  t he  p la in t i f f ' s  l ega l  c Ia im ,  Chen  " the  t r i a l  cou r t

is f ree to weigh the evidence and sat. isfy i tsef f  as to the

existence of i ts power to hear the case." Id.  (c i t ing Lawrence,

919  F .2d  aL  1529) .  Bu t  when  the  fac ts  re la ted  to  j u r i sd i c t i on

do impl icate the meri ts,  then "[ t ]he proper course of  act ion for

the di .str ict  court  is to f ind that iur isdict ion exists and

deaf with the object ion as a direct  at tack on the meri ts of  the

p la i n t i f f ' s  case l . l "  I d .  ( c i t i ng  W i l l i amson  v .  Tucke r ,  645  F .2d

404 ,  4Ls -1 ,6  (5 th  c i r .  1981 )s )  .

The Court finds that t.he cruestion of whether plaintiff

compl ied with the administrat ive f i l ing deadl ine impl icat.es only

the  p rocedura l  aspec t . s  o f  42  U .S .C .  S  4014 ,  no t  t he  mer i t s  o f

his c1aim. Thus, the Court  wi l f  review and weigh the evidence

presented to determine whether subject matter jur isdict ion over

the chal lenged cfaim has been establ ished. Accordingly,  "no

presumptsive truthfufness at taches to plaj-nt i f f  's  al legat ions,

and the exis! .ence of disputed mater ial  facts wi l f  not precl-ude

the tr ia l -  court  f rom evafual inq for i tsel f  the meri ts of

j u r i sd i c t i ona l  c Ia ims .  "  Lawrence ,  9L9  F .2d  a t  L529  (guo t i ng

w i l l i amson ,  545  F .2d  a t  4 f2 -13 ) Again,  Pfaint i f f  bears the

5 Deci si-ons
announced prior
C i rcu i t .  Bonner

the courl of Appeals
October  1 ,  1981,  a re

Pr ichard ,  66L F  .2d  7206,

o f
to

for the Fifth Circuit that were
binding precedenL in the ElevenCh

1 2 0 9  ( 1 1 t h  C i r .  1 9 8 1 )  .

1 1



burden

FEMA, S

I nc .  v .

of  eslabl ishing that jur isdict ion exists in the face of

factual  chal lenge to subject matter jur isdict ion. OSI,

Un i t ed  S ta tes ,  285  F .3d  947 ,  951  (1L th  C iT .  2OO2 l  .

III. ELgli.wN

FEMA argues the Court  Lacks subject matt .er jur isdict ion

over this act ion because Plaint i f f  fa i led to meet the

administrative f j-ling deadline that woufd trigger Ehe waj.ver of

sovereign immunity.  Speci f ical ly,  FEMA asserts that.  Plaint i f f

fa i led to exhaust his adrninistrat ive remedies because he did not

submit technical- information for the five additional river

locat ions, f i rst  presented in ,June 2Ol4, as part  of  the

technical  analysis requested by FEMA to resolve Pfaint i f f 's

o r i g i na f  appea l  .  (De f . ' s  B r . ,  Doc .  15 -1 ,  a t  L1 , - ! 2 ;  De f . f s

Rep l y ,  Doc .  21 ,  a t  4 . )

The United States government may not be sued without its

consent,  and this immunity extends to federal  government

agenc i -es .  Rodr iguez  v .  Un i ted  S ta t .es ,  415  F ,  App ,x  143 ,  145

(11th Cir .  2OI1-)  (c i t ing Asociacion de Empleados de1 Area

Canafera (ASEDAC) v.  Panama Canaf Comm'n, 453 F.3d 1309, 1315

(11 th  C i r .  2006) ) .  The  Na l i ona ]  F lood  fnsu rance  Ac t  p rov ides

two l imited waivero nf  imm,rni  tv First ,  the Act wal-ves

sovereign immunity for chal- fenges to FEMA'S disaf lowance of al l

o r  pa r t  o f  a  f f ood  i nsu rance  c la im .  42  I J ,S .C .  S  4072 .  Second ,

as  i s  re ]evan t  he re ,  42  U .S .C  S  4 l -04  (g )  p rov ides  tha t  "any



appel lant aggr ieved by any f inal  determinat ion of  the Director

upon administraEive appeaf, may appeal such determination

to the Unit .ed States distr ict  court  for the distr ict  wi thin

which the community is located no! more than sixty days after

receipt  of  not ice of  such determinat ion. "  Id.  (emphasis added) .

I f  a plaint i f f  fa i ls to comply with lhe statutory

reguirements of  S 4104, the distr ict  cour!  lacks subject matter

jur isdict ion and the case must be dismissed. Mccrory v.  Adm'r

o f  Fed .  Emergency  Mgmt .  Agency  o f  U .S .  Dep ' t  o f  Home]and  Sec , ,

22  F .  Supp .  3d  279 ,  288  (S .D .N .Y .  Z01a )  ( f i nd i ng  t ha t  t he  cou r t

facked jur isdict ion on account of  the plaint i f f 's  fa i lure to

exhaust her administrat ive remedies, as the mater ials submit ted

in connect ion with her appeal did not include cert i f icat ions h, ;

f icensed engineers or fand surveyors )  ,  af f '  d sub nom., No. 14-

2559 ,  20L5  WL I92239 I  (2d  C i r .  Ap r .  29 ,  2015) ;  Cn ty .  o f  Mad ison ,

I11 .  v .  Fed .  Emergency  Mgmt .  Agency /  No .  10 -CV-91 -9 -Jpc -DGW,  2O l -1

WL 3290L '77 ,  a t  *3  (S .D .  r11 .  Aug .  r ,  2011 )  (ho ld ing  tha t  t he

court  lacked jur isdict ion because FEMA never issued a f inal

determinat ion) , .  creat Rivers Habitat  Al- l - iance v.  Fed. Emergency

Mgmt .  Agency ,  No .  4 :08 -CV-1982 -DDN,  2009  WL  2208483 ,  a t  *5  (E .D .

Mo .  , Ju l y  23 ,  2009 ' )  ,  a f  f  ' d ,  61s  F .3d  985  (S th  C i r .

2010) (af f i rming the lower court '  s holding that.  i t  lacked

jur isdict ion because the plainE. i f  fs did not submit  new

scient i f ic or technicaf informat ion, and what they did submit

1 3



was not cert i f ied by an engineer or surveyor);  Ci ty of  Bi loxi ,

M i ss .  v .  G iu f f r i da ,  608  F .  Supp .  927 ,  931  (S .D .  M i ss .

19e5) (holding that.  the court  facked jur isdict ion because the

ci ty appeafed outside the 60-day window after not ice of  FEMA's

final decision and the appeal was not based on scient.ific or

r-a^hh i  ^. 1 avvar\ Ci f  V Of Trcnl- on w - Fed Flmercrc.n..\ /  Mqmt .,

Agency ,  545  F .  Supp .  13 ,  r7  (E .D .  M ich .  1981)  (ho ld ing  tha r  t he

court  ]acked jur isdict ion because the ci ty,  s appeal was made to

the court  more than 50 days af ter not ice of  FEMA. s f inaf

decis ion) ;  but see DeuSlCE_ Jrr l ] . r  l { .  U.S. Dep' t .  of  Homefand Sec.,

No .  3  :  09  -  CV-OO544  -RC,J -RAM.  2010  WL 252 IO42 ,  aE  *5  (D .  Nev .  June

9 ,  2OaO)  (ho ld ing  i t  i s  w i th in  the  d i s t r i c t  cou r t ' s  j u r i sd i c t i on

to review a decis ion to deem an administrat ive appeal unt imely

in the absence of speci f ic language in the statute condit ioning

jur isdict ion on a t imely appeal to FEMA) ,  reconsid.eraE.ron

granted on other g:rounds sub ngm., Dougfas Cnty. F e o .

Emerg'ency Mgmt. Agency, No. 3:09-cV-00544-RCJ, 2o!L wL 996.755

( O .  N e v .  M a r ,  1 5 ,  2 0 1 1 ) "Accordingly,  Defendant 's sovereig 'n

immunity and exhaustion arguments collapse into the same

inquiry:  whether ptaint i f f  sat isf ied the statutory and

regulaE.ory requirements in f i f ing Ihis]  administraCive appeals

w i th  the  agency . "5  Mcc ro ry ,  22  F .  Supp .  3d  a t  2g8 .

6 The Court notes that the Eleventh Circuit Court of Appeals recently
held, in the context of habeas cases, that the requirement of exhaustron as
non-  j  u r i  sd ic t iona l  .  Sant iago-Lugo v -  Warden,  ?95 F .3d  461 ,  4 .?5  (11 th  C i r .
. ^ 1 c \-v!2t.  -Lrr L.udr case, Eoe court.  emphasized that , .Congress knows how to l imit
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Here, there is no issue as to whether Plaint i f f  submit ted a

limeIy administrative appeal . FEMA published the second public

not ice of  the proposed FIRM in the Eff ingham Herald on May 2l- ,

2OI3, t r igger ing the 90-day appeaf per iod from May 21, 2013 to

Augus t .  L9 ,  2QL3 .  (A lgeo  Dec l .  f l  6 . )  P l -a in t i f f  ' s  admin i s t ra t r - ve

appeal,  submit ted on July 8,  2013, was f i led within that 90-day

w i n d o w .  ( D o c .  1 4 ,  E x s .  4 - 5 .  ) FEMA not i f ied Plaint i f f  that i t

would consider  h is  I  a t - t -6r  .^haal  and conf i rmed that

Pla int i f f 's  appeaL "sat is f ied the data requi rements def ined in

[ 44  C .F .R .  S  67 ] . "  (Doc .  l 7 ,  Ex .  5 . )  Ne i t he r  pa r t y  d i . spu tes

that Plaint i f f 's  administrat ive appea] impl icated scient i f ic or

techn icaL  e r ro rs /  as  42  U .S .C .  S  4104  (b )  requ i res ,  o r  t ha t  t he

mater ials he submit t .ed were properly cert i f ied by l icensed

engineers.  Fina11y, nei ther party contests that plaint i f f  f i led

the instant sui t  in a t imely manner pursuant to 42 U.S.C.

S  41 ,04  (g )  -  t ha t  i s ,  w i th in  60  days  o f  h i s  rece ip t  o f  FEMA's

cour ts '  sub jec t  mat te r  ju r i sd ic t ion  The fac t  tha t  i t  d id  no t  1 i rn i t
cour ts '  sub jec t  mat te r  ju r i sd ic t ion  to  dec ide  unexhausted  S 2241 c la j -ms
compels  the  conc lus ion  tha t  any  fa i lu re  o f  lp la in t i f f ]  to  exhaust
admin is t ra t . i ve  remed ies  is  no t  ju r i sd ic t iona l  . "  Id .  In  many respec ts ,  th is
case is  d is t ingu ishab le  f rom Sant iago-Lugo:  Congress  exp l i c i t l y  l im i ted
cour ts '  sub jec t  mat . te r  ju r i sd ic t ion  by  inc lud ing  Lhe phrase . 'upon

admin is t ra t i ve  appea l "  in  S  4104(g)  o f  the  Nat iona l  F lood Insurance Ac t ,
Indeed, " [t] he l imitation on appeals nas the product of mare debate and
teslimony than any other portion of the Act when it was being considered in
Congress- The decision by Congress to adopt such a l imiLed scope of appeal
was, therefore, noL a hasty one, nor is it one which may be overlooked by the
Cour t - "  C i ty  o f  B i lox i ,  M lss . ,  6OB F.  Supp.  a t  931 (quot ing  Reardon v .
Kr imm,  541 F .  Supp.  1a '7 ,  189 (D.  Kan.  1982)  ) -  The Cour t  never the less
proceeds wj-th caution, as did the Santiago-Lugo and Douglas courls, tn
grafting jurisdictional significance onto a regulation in the absence of
unambiguous juri-sdictional terms.
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f inaf determinat ion not ice. t  on these facts,  the court  retains

ju r i sd i c t i on  o f  P la in t i f f ' s  c la ims  under  S  4014  (g )  ' s  l im i t sed

wavier of sovereign immunity.

FEMA urges a di f ferent resuft  based on two arguments:  (1)

notwithstanding i ts pr ior representat ion that Plaint i f f 's  appeal

me t  44  C .F .R .  S  67 ' s  "da ta  requ j - r emen ts "  (Doc .  17 ,  Ex .  5 ) ,  he

actual ly did not meet af l  regulatory requirements,  speci f ical ly

Sect ion 67.6, which requires an appel lant to ' tprovid [e]

documentation of all l-ocati-ons where the aDpefl-ant' s base fLood

e leva t i ons  a re  d i f f e ren t  f rom FEMA's "  (De f . ' s  B r .  a t  12 ) ;  and

(2) Pl-aint i f f 's  June 2Ol4 submission of  informat j-on regarding

f ive addjt ionaJ. cross sect ions that purportedly af fect  the f l -ood

e leva t i on  i n  P la in t i f f ' s  "A rea  o f  I n te res t "  cons t i t u tes  a  "new

errnee l tt r'.'rta f hef was Submitted ten months af ter the cl-ose of

the 90-day administrat ive appeal window ( id.  at  L2-13; Doc. 15,

{  1 )

Neither arqument nrevai l -s. First ,  even i f  the Court

ignores FEMA' s conf l ic t j -ng wri t ten representat. ion that Plaint i f f

sat isf ied " the daca requirements" -  whatever those may be -  FEMA

has provided no authority, and the Court finds none, that

dic lates an appel lant must ' tprovide documentat ion of"  or

ident i fy a] l .  l -ocat ions with di f fer ing f  l -ood e]evat ions in the

' FEMA
1 - 6 ,  2 0 L 4 .
1- ' ,7 ,  20L4 .

issued a le t ter  of
(Am. compt.  t l  ?1.  )
( D o c .  1 . )

f inal f lood hazard determination on September
Plaintiff f i led the instant suit on November
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f i rst  document he or she submits to in i t iate the appeal process,

There  a re  no  t ime  l - im i t s  se t  f o r th  anywhere  i n  44  C ,F .R .  S  67 .6

- the regulat ion on which FEMA now rel- ies -  or in 44 c.F.R.

S 67.8, which governs the procedure for appeals.  The events of

this case, in fact ,  tend to suggest that a requirement demanding

such front- loaded precis ion does not exist :  FEMA (1) construed

Pl-aint i f f  's  l -et ter as a compl iant appeaf,  though including only

a  map  and  two  se ts  o f  coo rd ina tes  (Doc ,  I 7 ,  Exs .  4 -6 ) ;  (2 )

informed him lhat *  t i f l  addi t ional  data or informat ion are

requ i red ,  "  he  wou1d  be  con tac ted  ( Id . ,  Ex .  6J i  (3 )  subsequen t f y

accept.ed for review a hydrologic/hydraulic study based on two

spec i f i c  c ross  sec t i ons  o f  t he  r i ve r ;  and  (4 )  even  l a te r ,

accepted for review a f inal ized study that focused on three

Such conduct is not consistent wi th

FEMA's  a rgumen t  t ha t  44  C .F .R .  S  67 .6  mus t  be  i n te rp re ted

a r -  y i  - f  l  r r  f  y a m  f  l - i  a  h a y c n a d r -  i  1 r a  ^ F  l - 1 . ! a  5 d 6 h ^ r '  = F  f  L a  ^ ^ i  - F  ^ f  i t S

receipt  of  a complete appeal .

Second, FEMA afso has not presented any legal  author i ty to

support  i ts construct ion of  Pfaint i f f 's  June 2014 submission as

a "new appeal . " Nor has it presented any authority to support

i - t .s content ion that al l  scient i f ic and technical  data must be

submit ted within the go-day administrat i -ve appeal window. s No

" As the facts of this case show, FEMA did not substantively respond t.o
Plaintiffts appeal and request support.ing data unti l well over a month after
the 90-day appeal window closed.

l 7



such l-anguage appears in the relevant sections of the AcE or tshe

relevant corresponding regulat ions.e Rather,  af ter FEMA recel-ves

a t imely appeal,  i t  must "review and take ful ly into account any

technicaf or scientific data submitted bv the communitv EtlaE

tend to negate or contradict  the informal ion upon which [ the]

p roposed  de te rm ina t i on  i s  based .  "  42  t J .S .C .  S  4104(e )  ;  see  a l - so

44  C .  F .R .  S  55 .5  ( c )  ( "Submiss ion  o f  i n fo rma t ion  f rom t .he

communj- ty concerning the study shal l  be encouraged.")  . AS

Plaint i f  f  points out,  i t  then eval-uates the conf l icts at  hand in

comprehensive consul- tat ion with t .he appel lants.  (p]  . ,s Resp. at

15 .  )  42  U .S .c .  S  4104  (e )  ;  see  a l so  c i t y  o f  B i l - ox i ,  do8  F .  Supp .

a t  930 . Consequently, FEMA musE only reach f inal-

determinat ion within a reasonabfe t ime. 4 2  U . S . C .

S 4104  (e )  (emphas is  added)  . "Th l is l  statutory f ramework c]ear ly

evinces an attempt to encourage FEMA to work with l-ocaf

communit . ies in good fai th,  "  a goal  "not aided by r ig id adherence

to t ime f  imit .s.  "10 Doug]as Cnt.y.  ,  zOfO WL 2521042, at  *5.

'  By  compar ison,  i f  FEMA e lec ted  to  reso lve  p la in t i f f , s  appeaL v ia
admin is t ra t i ve  hear ing ,  44  C.F .R.  S  68 .8  express ly  l im i ts  the  scope o f  rev ie \n ,
Lo "[a] n examination of any information presenled by each appellant within
the  90  day  appea l  per iod . "

t0 This is not to say, however, that perpetual amendment or expansion of
appeals is permitted- "Tf a community could come forth with piecemeal
objections to an [Flood Insurance Study] over an extended perj-od of t ime,
FEMA could never implement a final rate map, and the Congressional policy
underlying the lFlood Insurance] program would be thwarted. Indeed, Congress
undoubtedly foresaw this problem when it deliberately l imited appeals in
order to avoid the pitfatl of pet-rnitt ing those unnecessary delays and seLf_
interested procrast inations wlrich nould make the ffood insurance program
unworkab le .  "  C i ty  o f  Brunswick ,  ca .  v .  Un i tsed  St .a tes ,  849 F .2d  5Ot ,  505-06
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At bottom, the issue in Lhis case, object ively f ramed,

surrounds the scope of Pl-aint i f f 's  t imely,  wef l -supported

administrative appeal and FEMA's decision to deem certain data

irrefevant or unt imelv,  not hlhether Plaint i f f  exhausted his

administ . rats ive remedies so as tso t . r igger the Act 's waiver of

sovereacrn ammutratv. FEMA's compl iance with adm.inistrat ive

Drocedure when it elected to exclude from consideration

Pl-aint i f f  's  June 201-4 submission is precisely the type of

decis ion for which this Court 's review is appropr iate.

Simply,  at  th is stage, the Court  is unwi l l ing to actach

jur isdict ional  s igni f icance to a single word -  "aI I"  wi thin a

s ing le  regu la t i on  -  44  C .F .R .  S  67 .6  (b )  -  o f  t he  Federa l

Register in the absence of any on-point  mandatory or persuasive

aut.hor i ty,  and i t  j -s unpersuaded by FEMA's insistence on

comrrl i anc:e to the letter as a condition of exhaustion when

neither party did so at  afmost every step, Consequent ly,  the

Cour t  DENIES FEMA's  Mo t ion  to  D ism iss .  (Doc .  l - 5 . )

f-: i

ORDER EMTERED at Augusta, ceorgia, this 9-' day of JuIy,

2 0 1 5 .

IJNITED FTATES DISTRICT ,JUDGE
SOUTHERN DISTRICT OF GEORGIA

( 1 l t h  C i r .  1 9 8 8 )  ( c i t i n g  C i t y  o f  B r u n s w i c k  v .  U n i t e d  s t . a t e s ,  N o .  2 8 5  1 4 2 ,
s f i p  o p .  a t  1 0  ( s . D .  c a .  , J a n .  9 ,  I 9 e 6 )  ( c i t a u i o n  o m i t t e d )  ) .
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