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In  2005 ,  Pe t i t i one r  Do r i an  F rank  O 'Ke f f ey  was  conv i c ted  and

sen renced  Lo  dea rh  by  r - he  Supe r i  o r  Cou r t  o I  ChaLham Coun ty  f o r

Lhe  nL r  r de rs  o f  Susan  P i t Lman  and  he r  t h j  r Leen -yea r -o l d  daugh te r '

K imbe r l y  P i t tman .  (Doc .  33 ,  A t t ach .  5  a t  15 -16 ;  Doc .  16 '  A t t ach .

19  a t  2 -5 . )  A f t e r  Lhe  comp le t  i on  o f  h i s  d i r ecc  appea l  and  sLa re

h . l - i 6 : a  - ^ r 1 r t  n r a n e o d  i n r - r q  P e t i r i o n e r  f i  l c d  a  n o ' i . r ' o " l  ' o -  h 2 h a F qL  v u -  L  V ! v ! ! L u  t  r r Y r ,

co rpus  i n  t h . j  s  cou r t .  pu rsuan t  t o  28  U .S .C .  S  2254 ,  cna l  l eng ing

h is  conv i c t i on  and  dea th  sen tence  on  a  number  o f  g rounds .  (Doc .

1 . )  Pe l i c i one r  has  now  f i Led  a  Mo t i on  f o r  Ev idenc ia r y  Hea r i ng .

(Doc .  82 . )  I n  h i s  mo t i on ,  Pe t i L l one r  asse rLS  thaL  an  ev :denc ia r y

h c :  r  i  n o  i  q  n e c e s s a  p y  - n  r i c r r e l  n n  e s s c n - . i  a l  f a c t s  L o  s h o w  t h a l  u h er  L s q  L  L  r r 9

Ceorg ia  Sup reme  Cou r l ' s  p ropo . rL  i ona l i  Ly  r ev  i ew  o f  h i s  dea th

O & # 0 3 9 ; K e l l e y  v .  W a r d e n D o c .  8 6
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s  en t  ence

cons  i de ra t i on  /

BECKGROI'ND

EACTUAL H ] STORY

The  fac ts  o f  t h i s  case  were  se t  f o r th  by  the  Supreme Cour t

Georg ia :

fS lho r t l y  be fo re  m idn igh t  on  Ap r i l  10 ,  2AA2 ,  O 'Ke I l ey
and  h i s  co -de fendan t ,  Da r ry l  S t i nsk i '  we re  obse rved  a t
a  conven ience  s to re  by  two  Cha tham Coun ty  po l i ce

o f f i ce rs .  The  o f f i ce rs  no t i ced  the  de fendan ts  because
they  were  d ressed  i n  b lack  c lo th ing /  t hey  ca r r i ed  a
b lack  du f f l e  bag  tha t  appeared  empty ,  and  S t l nsk i  had
seve ra f  f ac ia l  and  ea r  p ie rc ings  '  Sho r t f y  a f te r
O 'Ke I I ey  and  S t i nsk i  l e f t  t he  s to re ,  t he  o f f i ce r s
responded  to  a  bu rg la r  a la rm a t  a  res idence  w i th in
wa lk ing  d . i s tance  o f  t he  s to re  and  d i scove red  a  b roken
w indow  rhe re .  The  occupan t  o f  t he  res i dence ,  who  was
no t  home a t  t he  t ime .  t es t i f i ed  a t  t r i a l ,  t ha t  she
re tu rned  to  f i nd  tha t  someone  had  apparen t l - y  t r i ed  to
k i ck  i n  he r  back  doo r  and  had  b roken  a  w indow and  ben t
the  cu r ta ln  rod  i ns ide  the  home.  O 'Ke l l ey  admi t ted  i n
h i s  f i r s t  s ta temen t  t o  po l j - ce  tha t  he  and  S t i nsk i  wen t
to  a  res idence  i n  o rde r  t o  commi t  a  the f t  t he re in  on
the  n igh t  i n  ques t i on  bu t  f l ed  a f te r  t he  a la rm wen t
o f  f  .

A  f ew  hou rs  l a t e r ,  a t  app rox ima te l y  5 :30  a .m '  on
Ap r - l  1 I ,  t he  same  po l i ce  o f f i ce r s  we re  l eav ing  t he
conven ience  s to re  when  they  spo t ted  a  f i r e  i n  t he
. l i s f ance -  Rush in r :  +^  F t - ^  ^ ^ ^^^  - L^ "  f ound  rhe  P i tEmanL U  L - r l l j  D r e r r s  I  | - t l s y

res idence  engu l fed  i n  f f ames .  Th i s  home was  i n  c l -ose
p rox i rn i t y  t o  t he  res ldence  wh ich  had  been  bu rg la r i zed
ea r l i e r .  f n  t he  head l i gh t s  o f  t he  po l i ce  ca r ,  one  o f
r h a  n F f  i r - o r q  a a : i r .  ^ t - \ < ^ r \ , 6 - . 1  n t K a l l c v  > n d  q l - i ^ c L i  - h i <

v  r \ L r ! ! j

t ime  s tand inq  i n  a  wooded  a rea  ac ross  the  s t ree t  f rom
t h a  h r r r n i  n a  h n r r < a  H - I ^ r o l t F r -  r h c r r  h a r l  _ l i  q a F n o a r p ' l  h 1 /

, u ! r - - r . Y  ,  u r r u J  r r u s  v + v e | / y v

t he  t l ne  the  o f f i ce rs  ex i t ed  the  veh ic fe .  once  the

uncons t i t u t i ona l .

PeL i t i one r ' s  mo t i on  i s

ca re fu l( rd .  )

DENIED . T

o f

1  Acco rd ing l y ,  Responden t ' s  Mo t ion fo r  Ru I i ng  on  Pe t i t i one r : '
85) is DISMTSSED AS MOOT.Mot ion  fo r  Ev iden t i a ry  Hear ing  (Doc .



f i r e  was  ex t i ngu i shed ,
rema ins  o f  t he  v . i c t ims .

o f f i c i a l s d i scove red  the

Tha t  even ing ,  O 'Ke l l ey  and  S t i nsk i  b rough t  a

du f f l e  bag  to  the  mob i l e  home where  S t i nsk i  was

s tay ing ,  and  O 'Ke l l ey  t o l d  t he  g roup  o f  peop le  p resen t

tha t  he  and  S t i nsk i  had  s to len  i t ems  f rom au tomob i l es
in  the  ne ighborhood .  He  a fso  con f i ded  i n  one  member  o f
the  g roup  tha t  he  had  bu rg la r i zed  and  se t  f i r e  t o  the

P i t t nan  res idence ,  and  he  c . Ia imed  to  have  s l i t  Ms .

P i t tman 's  th roa t  and  to  have  raped  K imberLy .  O 'KeJ - ley
then  removed  f rom h i s  wa l l , e t  a  tooLh  i n  a  z ip lock  bag
and  s ta ted  tha t  he  had  "bus ted  i t  ou t  o f  l he  f  i t t l , e
q i r J - ' s  mou th .  "  A f t e r  O 'Ke lLey  and  S t i nsk i  l e f t  t he
mob i l -e  home,  the  g roup  opened  the  du f f f e  bag  and
d iscove red  seve ra l  i t ems ,  i nc lud ing  compac t  d i scs
marked  w i t h  K imbe r l y ' s  i n i t i a l s  and  p resc r i p t i on  p i l l

bo t t l - es  con ta in ing  oxycodone  w i th  Ms .  P i t tman 's  name
and  add ress  on  the  fabe ls .  A  g roup  member  phoned  the
po l i ce  and  adv i sed  them o f  t he  bag ' s  con ten ts  and
O 'Ke l l ey ' s  com,nen ts .  A f t e r  t he  con ten t s  o f  t he  bag
were  i denc i f i ed  by  a  f am i l y  member  as  be long ing  t o  che
v i c t ims ,  O 'Ke lLey  and  S t i nsk i  we re  a r res ted ,  and  a
human  too th  l a te r  de te rm ined  th rough  DNA ev idence  to

be long  t o  K imbe r f y  was  f ound  i ns i de  O 'Ke l l ey ' s  wa l l e t .

I n  h i s  second  s ta temen t  t o  po l i ce ,  O 'Ke l l ey
con fessed  t o  k i l l i ng  Ms .  P j  c rman  by  repea ted l y  bea t i ng
and  s tabb jng  he r ,  t o  beaL ing  and  s tabb ing  K imbe r I y ,  Lo
se t t i ng  the  P i t tman  res idence  on  f i r e  wh i l e  K im jce r l y
was  s t i l }  a l i ve ,  and  to  tak ing  numerous  i t ems  f rom the
res idence .  O 'Ke l l ey  t oJ -d  po l i ce  t ha t  i t ems  s to fen  f r om
the  home and  f rom au tomob i l es  i n  t he  ne ighborhood  were
loca ted  i n  t he  a t t i c  o f  h i s  house  and  tha t  he  had
d j  sca rded  t he  c foch ing  and  shoes  t ha t  he  was  wea r i ng
dur ing  the  murde rs  i n  a  ga rbage  bag  on  top  o f  an
abandoned  rnob i - l e  home near  h i s  house ,  Po .L i ce  l oca ted
these  i t ems  as  O 'Ke I I ey  desc r i bed .  B lood  on  t he
c lo th i ng  was  i den t i f i ed  as  Ms '  P i t tman ' s ,  and  b food  on
the  shoes  was  i den t i f i ed  as  tha t  o f  bo th  v i c l ims  '

Fou r  w i t nesses  t es t i f i ed  t ha t ,  ea r l y  on  t he  day
fo l l ow ing  the  murde rs ,  t hey  d i scove red  tha t  soneone
had  b roken  i n to  and  removed  pe rsona l  beJong rngs  f r om
the i r  au tomob i l es  pa rked  i n  O 'Ke I I ey ' s  ne ighbo rhood .
O 'Ke t l ey ' s  f i nge rp r i n t  was  f ound  i ns i de  one  o f  t hese
veh i c l es ,  and  t he  w i t nesses  i den t i f i ed  l he i r  s t o fen



O'Ke f l ey  v .  Geo rg ia ,  284  Ga .758 ,  759 -60 ,  670  S .E .2d  388 ,  392 -93

(2008 ) .

I I PROCEDURAI, HISTORY

Pet i t i one r  was  cha rg ted  w i th  two  coun ts  o f  ma l i ce  murde r '

two  coun rs  each  o f  bu rgLa ry  and  a r son  i n  t he  f i r s t  deg ree ,  one

coun t  o f  c rue l t y  t o  ch i l d ren ,  one  coun t  o f  possess ion  o f  a

con t ro l l ed  subs tance ,  one  coun t  o f  possess ion  o f  a  con t ro l . Led

subscance  w l t h  i n t en r  t o  d i s t r i bu r : e ,  and  f i ve  coun ts  o f  en te r i ng

an  au tomob i . l e  w i th  i n ten t  t o  commi t  t he f t .  I d .  a t  758 .

Pe t i t i one r ' s  t r i a l -  began  on  Oc tobe r  21 ,  2005 ,  and  he  was  f ound

gu i l t y  on  November  3 ,  2005  o f  aL l  cha rges  i n  l he  i nd i c tmen t  w i th

the  exceo t i on  o f  oossess ion  o f  a  con t ro f  l - ed  subs tance  w i t h

i n ten t  t o  d i s t r i bu te .  (Doc .  33 ,  A t t ach .  5  a t  15 -16 ' )  F i ve  days

Ia te r ,  Pe t i t i one r  was  sen tenced  to  dea th  fo r  t he  murde rs  o f

Susan  and  K imbe r l y  P i t tman .  (Doc .  76 ,  A t t ach .  19  a t  2 -5 . )  A t

t r i a l ,  t he  j u ry  found  beyond  a  reasonabLe  doub t  t he  ex i s tence  o f

- F l  - ^  t - ^ F ^ ' ^ .
s - L x  s L d L u L U J y  d 9 9 L d v d L . l r r 9  r d L L ! - . / . r D .

(1 )  The  murde rs  were  commi t ted  wh i l e  Pe t i t i one r  was

(2 )

a n n z a a A  i n  J - h c  n n m m i  -
-  - - . - . . -  > D , L L . / l l  W L  4  u L r L 9 L o L I ,

The murders were committed whi l -e Pet i t ioner was
engaged  in  the  conn iss ion  o f  a rson  i n  the  f i r s t
deg ree ;

The  murde rs  were  ou t rageous ly  o r  l t an ton l - y  v i f e ,
ho r r i b te ,  o r  i nhuman  in  tha t  t hey  i nvo l ved
to r tu re  to  the  v i c t ims  be fo re  dea th ;

nrona r l -  \ /  f  -om i  tems

O'Ke ILey '  s  a t t i c .

r a n a r r a  r  o r ' l  l ^ ' t r  f h F n r ' l i r - a  f r o m

( 3 )



( 4 )  The  murde rs  we re  ou t rageous l y  o r  wan ton l y  v i I e ,
ho r r i b fe ,  o r  i nhuman  in  tha t  t hey  i nvo l ved
deprav i t y  o f  t he  m ind  o f  Pe t i t i one r ;

(5 )  The  murde rs  were  ou t rageous ly  o r  wanLon ly  v i l e ,
ho r r i b le ,  o r  i nhuman  in  tha t  t hey  i nvo l ved
aggrava ted  ba t te ry  to  the  v i c t ims  be fo re  dea th ;
and

(6 )  The  murde r  o f  K imber l y  P i t tman  was  commi t ted
wh i l -e  Pe t i t i one r  was  engaged  in  the  commiss ion  o f
ano the r  cap i ta l  f e lony ,  t he  murde r  o f  Susan
P i t tman .

( rd .  )

On December  5 ,  2005 '  Pe t i t i one r  f i f ed  a  mo t ion  fo r  a  new

t r i a I ,  wh l ch  he  amended  on  March  6 ,  2A01  .  ( I d .  a t  1L -12 ;  Doc .

16 ,  A t t ach .  22  a t  5 -1 ,5 ;  Doc .  16 ,  A t t ach .  23  a t  1 . )  On  Janua ry  8 ,

2008 ,  t he  t r l a l  cou r t  den ied  Pe t i t i one r ' s  amended  mo t i on .  (Doc '

21 ,  A t t ach .  2  a t  5 -15 ;  Doc .  2 I  ,  A t t ach .  3  a t  1 -8 . )  The  Geo rg ia

s r n r e m e  c o r r r t  a f f i r m e d  P e t i t i o n e r ' s  c o n v i - c t i o n s  a n d  d e a t h

q a n f a n . e s ,  a l t h o l r o h  i t  r e v e r $ e d  t h e  s e n t e n c e s  f o r  t h e  t w o  c o u n t s

n f  a i  r s l -  . J e o r e e  a r s o n  b e c a u s e  t h o s e  c o u n t s  s h o u l d  h a v e  b e e n

m c - n a r l  .  o ' K F  I  I  e v .  ? 8 4  G a .  a !  7 6 0 - 6 1 .  P u r s u a n t  t o  G e o r g i a  1 a w ,
" :::1 - :a :_L.

che  Geo rg ia  Sup reme  Cou r t  a l so  cons ide red  t he  p ropo r t i ona l i r y  o f

PeE i t j one r ' s  dea th  sencence  i n  l i gh t  o f  o the r  cap iLa f  cases  and

conc luded  tha t  h i s sen tence  was  no t  excess .Lve  o r

d i sp ropo r t i ona te .  I d .  a t  110 -7 I .  On  Oc tobe r  5 ,  2009 ,  t he  Un iLed

q fF tFs  s ' r r r eme  Co r : r c  den ieC  Pe t i t . r one r ' s  pe t i t i on  f o r  w r i t  o f

ce r t i o ra r l .  O 'Ke l I ey  v .  Ha I I ,  558  U .S .  840 '  r ehea r i ng  den ied '

ss8 u .s .  1064 (2009)



Accord ing l y /  Pe t i t i onex  f1 led  a  s ta te  habeas  co rpus

peL i t i on  i n  t he  Super io r  Cour t  o f  Bu t t s  Coun ty  on  Sep tember  7 ,

2010 .  (Doc .  35 ,  A t t ach .  9 . )  On  Ap r i l -  26 ,  2A I1  ,  Pe t i t i one r  f i l ed

an  amended  pe t i t i on .  (Doc .  36 ,  A t t ach .  19 ' )  Tha t  cou r t  conduc ted

ev iden t i a r y  hea r i ngs  on  Auqu$ t  27 -29 ,  201 '2  and  Janua ry  9 ,  20L3 .

(Doc .  38 ,  A t t ach .  1  t h rough  Doc .  50 ,  A t t ach '  9 . )  On  Sep tember

21  ,  2A13 ,  t he  s ta te  habeas  cou r t  en te red  an  o rde r  deny ing  habeas

re .L i e f  .  (Doc .  52 ,  A t t ach .  B .  )  On  Janua ry  27 ,  2A I4 ,  Pe t i t l one r

' i  l a r ]  a n n ' ' r : a t  i o n  f O r ce r t i f i ca te  o f  p robab le  cause  to

appea l  t he  den ia l  o f  habeas  co rpus  re . I i e f  .  (Doc .  53 ,  A t t ach .  2 ' )

On  March  30 ,  20L5 ,  t he  Georg ia  Supreme Cour t  den ied  the

app l i ca t i on .  (Doc .  53 ,  A t t ach '  6 .  )  Fu r t he r  a t t emp ts  t o  appea f

we re  s im i l a r l y  unava i l i ng ,  See  O 'Ke ]1ey  v .  Cha tman ,

,  136  S .  c r .  408  (201s ) .

r T q

Af te r  f i l i ng  a  28  U .S .C .  S  2254  pe t i t i on  i n  t h i s  Cou r t ,

Pe t i : i one r  f i l ed  a  Mo t i on  t o r  Leave  t o  Conduc t  D i scove ry .  (Doc .

31 . )  On  Feb rua ry  2 ,  2011  ,  t h i s  Cou r t  den ied  t ha t  mo t i on .  (Doc .

t 3 . )  Now ,  PeL i t i one r  has  f i l ed  a  mo t i on  reques t i  ng  an

o \ / i . l r 5 n l  i a r r z  h e a r i r c r  r n  d e v a l ^ n  f . a - _  q  s r r n n . ) r l -  i  _ o  L t q  . :  A t n  t h a tL  ?  - u u , - L - r - J  L v  u s v l t v y

r - h a  a o ^ r d i  ^  q r r n r o m o  1 ' ^ . r r -  i  \ /  ^ / 1 n r l r ' ^ f  F ^  i  . - \ - -  r  j  r "
- . , . -  ! u ! . r I  -  r r . , P r L P E "  - . ) /  v u r r u u - L L u  a  P ! v I , v ! - r r . - a f  f  L y

r ev . i ew  o f  h i s  dea th  sen tence  on  d i r ec t  appea l .  (Doc .  82 . )  I n  h i s

m ^ - i - r -  p a F i j - i ^ F o r  y a ^ f l r 6 c l - c  - h a  ^ n n . r - t . n i  - \ /  t . \  n r a e a r -  c r r i 6 1 6 1 1 6 6

t ha t  h i s  dea th  sen tence  was  cons t i t u t i ona l l y  d i sp ropo r t i ona te  i n

I i gh r -  o f  h i s  men ta l  i - l - l ness  and  rhe  coun ry  j n  wh i ch  he  was



sen tenced .  ( I d .  a t  4 -6 . )  Spec i f i ca l l y ,  Pe t i t i one r  r eques t s  t he

hear ing  fo r  t he  pu rpose  o f  p resen t i ng  two  w i tnesses  who  w i l f

o f f e r  t es t imony  re fa ted  t o  t he  p rac t i ces  o f  p rosecu to r s  cha rg ing

de fendan ts  w i t h  men ta l  i l l nesses  i n  cap i - t a l  cases .  ( I d .  )

U l t ima te l y ,  Pe t i t i one r  asse r t s  t ha t  t he  ev idence  shown  du r ing

che  ev iden t j  a r y  hea r i ng  wou fd  p rove  Eha t  Pec i c i one r ' s  dea th

senLence  was  a rb i t r a r i l y  and  d i sp ropo r t i ona l l y  imposed  due  t o

h i s  seve re  men ta f  i l l ness .  ( I d . )

STANDARDS GOVERNING

AI{AJ.YSI S

EVIDENTIARY HEAR I NGS FEDERAL
HABEAS CORPUS CASES

The  An t i t e r ro r i sm and  E f fec t i ve  Dea th  Pena l t y  Ac t

I  l i m i r s  l h ^  - - . - i  r - ! .  1 i r , .  ^ €  e ' r  i r j e n f  i a - v  h e a - i n o s  i no  v a r  L a ! ! r r  L y  s v f v u t r L L u ! y

f ede ra l  habeas  cases .  AEDPA s ta tes  tha t

I i ] f  t he  app f i can t  has  f a i l ed  t o  deve lop  t he  f ac tua f
bas i s  o f  a  c l a jm  j n  S ta te  cou r t  p . r oceed ings ,  t he  cou r t
sha l1  no t  ho ld  an  ev iden t i a ry  hea r ing  on  the  c la j -m
un ]ess  the  app l . i canL  shoh ts  tha t - -

(A )  Lhe  c l a im  re l i es  on - -

( i )  a  new  ruLe  o f  cons t i t u t i ona l  l aw ,  made
re t roac t i ve  to  cases  on  co l l a te ra l
r a " i  6 , ^ '  h \ r  j -  h F  c r | r r a r n a  a n  r r - r  - h : r  

W a Sv j

n r e r r i  n r r q  l v  r - a r r A  r l a b l e ;  o r

r c a L e  L h a L  c o u l d  n o L  h a v e\  - L - r  /  d  r a L L u c l !  t J ! E u r

l r e e -  n r e v i r r r e - r z  r l i  q r : o r r a r a d  t -  1 - 6 r 1 q \  t h e

e x e r c i s e  o f  d u e  d i l i q e n c e , '  a n d

r l - a  { a c - r  q  r  n d e - l  r z i  n o  - h e  c l  a  i r  w o t : l  d  b e

su f f i c i en t  t o  es tab l i sh  bV  cLear  and
conv rnc fng
cons t i t u t i ona l

^ . - t , . 1 ^ ^ ^ ^ but fo r

t R l

e r ro r ,  no reasonab le



f ac t f i nde r  wou ld  have  found  the  app l i can t
^ "  i  I  f  r ,  ^ f  1 - h a  r r n d o r l  r r i  n r r  o f  f c n q et ] u r  r L y  u r r v v ! 4 - r

28 U.S .C.  S  2254  (e )  (2 ) . However ,  pe t i t i one rs  who  have  shown

d i l i gence  1n  pu rsu ing  the i r  c l a ims  a re  no t  p rec luded  f rom

rece i v i ng  an  ev idenL ia r y  hea r i ng '  See  Pope  v .  Sec ' y  f o r  DepL .  o f

Co r r .  ,  680  F .  3d  1211 ,  I 29 I  ( r r t h  C i r .  2012 )  .  "  [O ]  nce  a

pe t i t i one r  has  escabL i shed  d i l i gence '  a  f ede ra l  cou r t  may  g ran t

: n  c r r i . l e n t  i A r \ /  h e a r ' - -  ' r ! L ' ^ " +  - ^ ^ - - n  t o  L h e  s r - r i  c t u r e s  o I  2 8- -  -  - . -  ! l 1 9  w r L l l u u L  r s 9 a ! q

U.S .C .  S  2254  (e )  ( 2 ) ,  b - t  on l y  i f  t he  pe t i t i one r  has  ' p ro f f e r l ed l

ev i dence  t ha t ,  i f  t r ue ,  wou ld  en t l t l e  h im  to  r e l i e f . '  "  I d .  a t

I 29L  (quo t i ng  H i f f  v .  Moo re ,  L75  E .3d  915 '  922  (11 th  C i r .  1999 )

(a l t e ra t i on  i n  o r i g i na l ) ) ;  eqse rq  Sch r i r o  v .  Land r i gan '  550  U .S .

465 ,  41  4  (2007 )  ( " I n  dec id i ng  whe the r  t o  g ran t  an  ev idenL ia r y

hca - i no .  a  f  ec l e ra  I  cou r t  mus t  cons ide r  whe the r  such  a  hea r i ng

cou fd  enab le  an  app l i can t  t o  p rove  the  pe t i t i on ' s  f ac tua l

a l l ega t i ons ,  wh i ch ,  i f  t r ue ,  wou ld  en t i t l e  t he  app l i can t  t o

fede ra l  habeas  re l i e f .  "  )  .  As  a  resu l t ,  a  t ' pe t  i t i one r  i s  no t

en t i t l ed  to  an  ev iden t i a ry  hea r ing  when  h i s  c fa ims  a re  mere l y

' conc luso ry  a l l ega t i ons  unsuppo rLed  by  spec i  f i c s . '  "  Boyd  v .

ALLen ,  592  F .3d  1274 ,  1305  (11ch  C - r .  2010 )  ( quoL ing  B fack ledge

v .  A l I i son ,  431  U .S .  63 ,  14  11911 ) ) .

l l a , r a r r a r  a r r e n  d i l i n o n r  r ' l o t i l -  i o n e r sJ - L r I 9 c r r L  P s L f  L ! v r L s L o  d r  c

6 1 . : . ] a h r -  :  .  r '  h A a r i  - ^  i n  a I I  c a s e s .  F i r s r . ,

- o n . - i  . a - . 1  - ^  h . \  . l  a n  6 \ , , i ' l e - f  i n - r z  n c a r i  - o  w h e n! E Y s f ! E s

no t  en t i t f ed  to  an

the  Cour t  1s  no t

r  n a l - i 1 - i n n a r  e p a l r c



rev iew  o f  a  p rocedura l l y  de fau l ted  c la im '  See  Henry  v .  Warden '

Ga .  D iagnos t i c  P r i son ,  750  F .3d  1226 ,  1232  ( f l t h  C i r '  20L4 )

( f i nd inq  no  en t j - t l emen t  t o  ev iden t i a ry  hea r ing  when  c la im  i s

p rocedura l l y  de fau f ted )  .  Genera l l y ,  a  pe t i t i one r  can  ove rcome

procedura l  de fau l t  on l y  by  show ing  "bo th  cause  fo r  t he  fa i f u re

to  ra i se  the  c fa ims  on  d i rec t  appeaL  and  ac tua l  p re jud i ce '  o r

. l pm-ns1 - ra r  I i no i  t ha t  a  ' f a i l u re  t o  cons ide r  t he  c ] "a ims  w i f f

r esu l t  i n  a  f undamen ta f  m i sca r r i age  o f  i us t i ce . /  "  Spence r  v .

Sec ' y ,  Dep ' t  o f  Co r r . ,  609  F .3d  1170 ,  1179 -80  (11 th  C i r .  2010 )

/ ^ i f  i n ^  M r r h r m m : , , ' l  r r
\ e + ! + r r Y

554  E  . 3d  949 ,  951

(11 th  c i r .  2009) ) .

S e c o n d ,  " t i l f  a  c L a i m  h a s  b e e n  a d j u d i c a t e d  o n  t h e  n e r i t s  b y

^ ^ , r r l -  .  ' F d e r a  I  h a h e a s  o e L i l . i o n e r  m u s L  o v e r c o m e  L h ec t  5  L c r  L s

f im i t a t i on  o f  S  2254 (d )  ( 1 )  on  t he  reco rd  t ha t  was  be fo re  t ha t

s ta te  cou r t . "  Cu l l en  v .  P inho l s te r ,  563  U .S .  170 ,  185  (2011 )  .  As

a  r e s u l t ,  i f  P e t i t i o n e r ' s  c l a i m s  w e r e  a d j u d i c a t e d  o n  t h e  m e r i t s

1 - - . ,  -  - +  - f  ^  ^ ^ , r , { -  + h e n  P e t j - t i o n e r  m u s t  b e  a b f  e  t o  s h o w  l h a t  t h er . r y  d  - L a L s

/  ^  - . . 1 . l  - ^
s L d L d  L t / ( - r a  !  J  f  u r f  r 1 9

( 1 )  r esu f t ed  i n  a  dec i s i on  t ha t  was  con t ra r y  t o ,  o r
j nvo l ved  an  un reasonab l  e  app l  i ca t i on  o f ,  c l  ea r l y
es tab l i shed  Federa l  1aw,  as  de te rm ined  by  the
Supreme Cour t  o f  t he  Un i ted  S ta tes ;  o r

(2 ) resu l ted  i n  a  dec i s ion  tha t  was  based  on  an
unreasonab fe  de te rm ina t i on  o f  t he  fac ts  i n  l i g th t
o f  t he  ev idence  p resen ted  i n  i : he  S ta te  cou r t
o roceed ing .



2B  U .S .C .  S  2254 (d )  ;  see  a l so  Lande rs  v '  Wa . rden ,  176  t r '  3d  1288 '

1295  (11 th  C i r .  2015 )  ( "  IB ]e fo re  a  habeas  pe t i t i one r  may  be

en t i t l ed  to  a  fede ra l  ev iden t i a ry  hea r ing  on  a  c la im  tha t  has

been  ad jud i ca ted  by  the  s ta te  cou r t ,  he  mus t  demons t ra te  a

c lea r l y  es tab f i shed  fede ra f - l - aw  e r ro r  o r  an  un reasonab le

de te rm ina t i on  o f  f ac t  on  the  pa r t  o f  t he  s ta te  cou r t ,  based

so le l y  on  t he  s ta te  cou r t  r eco rd . " ) .

I I .  PET IT IONER'S  REQUEST FOR EVIDENTIARY HEARING

. l n  h j . s  moc ion ,  Pe t i L i one r  r equesLs  an  ev iden t j a r y  hea r i ng

' | - ^  n r o a ^ n l -  a r r i  d c n r - c  e v n l  a i  n i  n o  r h a r  t h e  C a o . o i  a  S r l n - e " r e  C o u r L ' sL w  P ! e J { - r  -  c ^ y  L u r r r r r . Y

n r n n n r f  i  ^ n ^  I  i  f 1 , rev iew  o f  h i s was

uncons t i t u t i ona f .  I n  response ,  t he  Governmen t  con tends  tha t

Pe t i t i one r  i s  no t  en t i t l ed  !o  an  ev iden t i a ry  hea r ing  to  o f fe r

new  ev i  dence  be fo re  t hLs  Cou r t .  Eo r  t he  f o l  I ow ing  reasons '  Lhe

Cour t  ag rees  w i th  the  Governmen l  and  Pe t i t . i one r  i s  no t  en t i t l ed

to  an  ev  rden r  i a  r y  hea r i ng ,

F i r s t ,  t he  Cou r t  f i nds  t ha t  Pe t i t i one r ' s  cLa im  i s

unexhaus teo  and  p rocedu ra l l y  de fau l t ed .  Tn  o rde r  t o  p rope r l - y

exhausc  a  c l a  im ,  a  pec iL i one r  mus t  ' t f a i r l y  p resen t  f ede ra f

c la ims  to  the  s ta te  cou r t s  i n  o rde r  t o  g i ve  the  S ta te  the

^ n ^ r ' \ - t 1 r h i  - r , ,  t a  n a q e  l n n r  : n r l  . . r r e - f  a 1  t c n .  , 1  r ; i 6 1 , a r i ' r n <  . f  i L Su I J P v L  L u r r f  r y  L !  y q J J  u } , v r r  q r r s

n r i s o - e r s t  r e c l e - a l  - i . f h l  s  -  n - n . : -  1 7  u ^ n F ' ,  E 1 ?  I l  c  2 A A ,  3 6 5y r  f  J v - - v  r  r

/ r o o c . 1  / ^ 1 , ^ r - i  n ^  D i c a r d  v .  C o n n o r ,  4 A 4  U . S .  2 1 0 /  2 7 5  ( 1 - 9 7 t )
\ )  r J J l  \ Y q v u J r r Y  : - '

( a ILe . ra t  j  ons  and  i n te rna l  quoLa t i on  marks  om i  t r ed )  )  .  Fede ra l

n l a ime  mr rq r -  hF  n resen ted  " t o  t he  S ta te  cou r t s  i n  a  manne r  t o

a  l e rL  chem tha t  Lhe  ruJ "  i . ng  unde r  r ev i ew  v j o l a ted  a  f ede ra l
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cons t i t u t i ona f  r i gh t .  "  Pea rson  v .

App ' x  847 ,  849 -50  (11 th  C i r .  2008 )  l c i t i ng  Duncan ,  513  U 'S '  a t

365 -66 )  .  No tab l y ,  t h i s  r equ i remen t  " i s  no t  sa t i s f i ed  ' r ne re l y '  i f

t he  pe t i t i one r  p resen t s  t he  s ta te  cou r t  w i t h  \ a l f  t he  f ac t s

necessa ry  to  suppor t  t he  c fa im '  o r  even  i f  a  ' somewha t  s i rn i f a r

s ta te - I aw  c l a im  was  made . '  "  I d .  a t  850  (quo t i ng  Ke l - f  ey  v '  Sec ' y

f o r  t he  Dep / t  o f  Co r r .  ,  311  E .3d  1317  |  1344  (11 th  C i r '  2004 ) ) '

I n  t h i s  case ,  Pe t j t i one r ' s  cha l l enge  t o  t he  Geo rg ia  Sup reme

Cour t ' s  p ropo r t i onaL i t y  rev iew  i s  be ing  ra i sed  fo r  t he  f i r s t

t  j -me  be fo re  th i s  Cour t .  I n  f ac t ,  t h i s  i s  t he  f i r s t  t ime  tha t

Pe r i t i one r  Ls  even  a t t emp t i ng  ro  deve lop  f ac ! s  t o  suppo rL  h i s

c fa im  tha t  h i s  sen tence  was  d i sp ropo r t i ona l .  A t  no  po in t  on

d i rec t  appea l  o r  t h rough  h i s  s ta te  habeas  p roceed ing  d id

Pe t i t i one r  a rgue  tha t  h i s  sen tence  was  un reasonab ly

d i  sp ropo r t  i  ona t  e  when  compared  to  the  senLences  o f  o the r

s jm i l a r l y  s i t ua ted  de fendan ts  '  Mo re  impo r tan r l  y ,  Pe t i c i one r

neve r  a rqued  tha t  t he  ac tuaL  me thod  used  by  the  Georg ia  Supreme

Cour t  r o  conduc t  i c s  p ropo rc i onaJ  i c y  r ev i ew  o f  h i  s  dea th

sen tence  was  improPer .

In  de fense  o f  h i s  c la im ,  Pe t i t i one r  con tends  tha t  on  d i rec t

appea l  he  was  unde r  no  du t y  co  ra i se  a  p ropo r t i ona l i  uy  cJa in  o r

deve lop  f ac t s  t o  suppo rL  h i s  c l a im  because  t he  Geo rg ia  Sup reme

Cour t  i s  manda ted  under  Georg ia  faw  to  cons ide r  bo th  the

de fenoan l  and  t he  c r ime  when  conducL -Lng  a  p ropo rL iona l i t y  r ev i ew

o f  a  dea th  sen tence .  See  0 .C .G .A .  S  17 -10 -35  ( c )  ( 3 )  .  Fu r t he r ,

Pe t i t i one r  ma in ta ins  tha t  he  was  ba r red  f  ro rn  ra i s ing  any

r  11
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nF / - \ n , . -F i  nnF I  i ' v  - l a im  i n  h i s  sEa te  habeas  p roceed ing  because  any

such  c l a im  wouLd  have  been  p rec luded  unde r  t he  doc l r j ne  o f  r es

i r , , . . i i  n : r  :  T n  h i  q  l / i p r ^ r  h  i s  F e d e r a  I  h a b e e c  n e - ' T r o n  ' S  i h .  f  i f  S t
J u\-] r L a L-d .

oppo r run iLy  t ha r  he  i s  ab le  Lo  deve l  op  1acLs  ro  suppo r t  h i s

c l a im  LhaL  h i s  deaLh  sen tence  i ^ ' a  s  d j sp ropo r t i ona te  and  Lha t  Lhe

f . a a - a i :  q r . n r p r r a  . . r y l  i r n - ^ , n o r -  1 7  p o r r i  - w e d  h i s  d e a t h  S e n c e n c e .s E v t Y r q  J u y '  u , L ' u  v v u ! L  + , ' r | / l

Af te r  ca re fu - l  r ev iew /  t he  Cour t  i s  unpersuaded  by

D a l  i  f  i  . a r . r r l m e n f  -  w h  i r : h  w h o l  l v  n " i  s s p c  r h a  n ^ i  n t  -  W h i l  er  u  -  v  u - L . u  L r  L

o c -  i -  1 . \ n A r  m ^ \ /  h a v e  b e e n  b a r r e d  i n  h i s  s t a t e  h a b e a s  p r o c e e d i  n g

i r . ) m  r - h a l  l e n o i n o  r h a  . r a " a ' s  r . r ' i n o  t h a t  h j s  s e n t e n c e  w a sL r r u r r  ! r ' 9 ! L t Y

n r n n n r l -  i n n :  I  i , , r  . \ j -  h a r  s i m i l a r l r r  c i f u a t e . i  r - : s c c  p c ' '  i  n n F l :  w a S
P I U P U  L

noL  ba r red  f  r o ro  cha l  l eng inq  t he  way  i n  wh i ch  t he  Ceo rg ia  Sup reme

Cour t  conduc ted  i t s  rev iew ,  A  cha l l enge  to  the  me thod  tha t  t he

cour t  used  to  rev iew  h i s  dea th  sen tence  i s  f undar0en ta l . Ly

d l f f e ren t  t han n h  r ' l  I  a n n a  l - h ^ i . h i  s  senLence  was

, . 1  i  s n r n n n r r i n n A r e  w h e .  ^ ^ n ^ r r a , - l  f  1 ^ a  S e n t e n C e S  O f  S i m i I a r I yv v r l r y q +  v s

s i tua ted  de fendan ts  who  commi t ted  s im j -1a r  c r imes  '  A t  no  po in t

r J  r r r n , r  h i c  s f a l c  f i a h c a s  n r n r e e r j i  ' l r y s  . i i  d  P e t i t i o n e r  r a i s e  h i sg u L t L I l , j

n h a  i  
- o n r a  

t ' r  '  l ^ o  m t  - h n r l  i s , . d  h v  I  h e  G e o  - / r i :  c  , n r a r r e  a ^  . l -  A S  aL I o  ! r  L r r Y !

r esL r I L ,  t he  s taLe  cou r t s  i ^ re re  neve r  q i ven  an  oppo rLun i  t y  t o

rev  j  ew  o r  co r rec t -  a  ny  po t -en t  i a  l  e  r r o  r i  n  Lhe  Geo rg  i a  Sup  reme

Cour t ' s  r ev i ew .  Because  Pe t i t i one r  i s  cha l l eng ing  t he  way  t he

Ceo rg ia  Sup reme  Cou r t  co : rduc t -ed  i t s  r ev  Lew /  bu t  f a  L -ed  co

n - . . ) ' / j . r o  l - h a  q j - ^ f F  r d i l -  h  l - h a  - ' \ n n . . r - r ' n  i  - ' /  ' O  r e v i e w  t h e  m e t h o d  U S e OP r v v r v L
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t o  conduc t  t ha t  p ropo r t i ona l i t y  rev iew .

rema ins  unexhaus ted .

Pe t i t i one r ' s  cLa im

No t  on l y  i s  Pe t i t i one r ' s  c l a im  unexhaus ted ,  bu t  h i s  c f a lm

is  a l so  p rocedura l t y  de fau l ted .  Federa f  cou r t s  ' tmay  t rea t

unexhaus ted  c la ims  as  p rocedura l l y  de fau l ted ,  even  absen t  a

s ta te  cou r t  de te rm ina t i on  to  tha t  e f fec t /  i f  i t  i s  c1ea r  f rom

s ta te  faw  tha t  any  fu tu re  a t tempt  a t  exhaus t i on  wou ld  be

fu t i I e . "  Tu rne r  v .  C rosby ,  339  F .3d  1241  ,  1281  (1 l t h  C i r '  2003 )

(quo t i ng  Ba i l ey  v .  Nag le ,  I - 12  E .3d  1299 ,  1306  (11 th  C i r .  1999 ) ) .

p r r r q r r a n j -  l . . )  r : c . r . . . r  i :  r  - , ,  ^ r  - i * ^  f  l ^ - -  - - A  r n -  n - o n e - l  v  - a i S e d  i nL v  J e - ! y ! u  l d w ,  L - L a J - l L l D  r L v L  P l v y u r  t  y

L  -L - ^ -  ̂  ^ t t i - t i on  a re  wa ived  and  cons ide red  to  bed  5 L c t L s  l r a r J s c r D  P t

p rocedu ra l l y  de fau l t ed .  O .C 'G .A .  S  9 -14 -51 .  I n  t h i s  case '

Pe t i t i one r  d id  no t  ra i se  any  cha l l enqe  i n  the  s ta te  cou r t  t o  t he

method  used  by  the  Georq ia  Supreme Cour t  i n  conduc t i ng  i t s

^F . ' \ . , , \ -  i  nn : r  i - r r  - ov i ew .  Wh i I e  i  L  Ls  poss ib l e  co  ove rcome

p r o c e d u r a  I  d e f a u  L L  b y  m a k  i n g c o r l  :  i  n  < h o r ^ r  i n n  r : f  n . a - i  r . t r  r - pI l  J I l v w  ! : l Y

Pet i t i one r  has  made  no  such  a rgumen t  i n  t h i s  case '  See  Ba i fey ,

L ' l 2  F .3d  aL  1302  ( "A  s ta te  habeas  co rpus  pe t i l - j  one r  who  f a i l " s  Lo

ra i se  h i s  f ede ra l  cLa ims  p rope r l y  i n  s t a t - e  cou r t  i s  p rocedu raJ  l y

l - ' : r r e r l  ' r o r  n r r r s r r i  l o  h e  s : m e  r : l  a  i r  i n  f  e d e r a l  c o u r t  a b s e n t  ar  !  v , ! ,  y s !  u s ! r Y

q f ' . w i  r o  o l -  c a r r s e  F o r  : - r J  a r : r r r a l  n r e t r  r c J i c e  f  r o m  t h e  d e f a u l t .  " )  .r r r v w ! " Y

As  a  resu f t .  Pe t i t i one r  has  wa ived  h i s  c la im  and  canno t  be  g i ven

^n  r - ' ' nn r . l r t r n i f  \ /  l r l  r a i se  i t  f o r  t he  f i r s t  t ime  be fo re  th l s  Cour t ,
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Even  i f t he  Cour t  we re  to  cons ide r  t he  mer i t s  o f

Pe t i t i one r ' s  c la ims ,  however ,  Pe t i t i one r  wou ld  s t i I I  be  unab le

to  show tha t  he  i s  en t i t l ed  to  an  ev iden t i a ry  hea r lng '  Under  28

U .S .C .  S  2254  (d )  ,  a  pe t i t i one r  i s  t yp i ca - l 1y  no t  pe rm i t t ed  t o

admi t  new ev idence  i n  fede ra l  cou r t  t o  re fu te  a  c la im  dec ided  on

the  mer i Ls  by  a  s ta te  cou r t .  P i nho l s te r ,  563  U .  S .  a t  185 .

r  . . e r  a^ . i  f L t r  ne r  i t i  one r  i  s  I i n i t ed  t o  t he  reco rd  deveJ  oped  a t

the  s ta te  cou r t .  I d .  A  pe t i t i one r  may  be  ab fe  to  c i r cumven t  t h i s

requ i remen t ,  howeve r ,  i f  he  i s  ab le  t o  p rove  Lha t  t he  s ta te

cou r t  dec i - s ion  was  e i t he r  con t ra ry  to  o r  i nvo fved  an

r r r r e a q n n a h l e  a n n l  i c e r - i ^ h  a f  r ' l a : - t ' ,  . " - a b I i S h e d  f e d e r a l  I a w ,  O rL v  u I / y r r v u L

resu l ted  i n  a  dec i s ion  tha t  was  based  on  an  un reasonab le

de te rm ina t i on  o f  t he  fac ts  i n  l i gh t  o f  t he  ev idence  p resen ted  l n

the  s ta te  cou r t .  28  U .S .C .  S  2254 (d )  ;  P i nho l s l e r ,  563  U .S .  a t

185 -86 .

In  th i s  case ,  Pe t i t i one r  does  no t  make  any  a rgumen t  t ha t

the  Georg ia  Suprene  Cour t ' s  dec i s ion  was  based  on  an

unreasonab fe  de te rm ina t i on  o f  t he  fac ts  i n  l i gh t  o f  t he  ev idence

presen ted  i n  the  s ta te  cou r t .  As  a  resu l t ,  t h i s  Cour t  mus t

cons jde r  whe the r  t he  Geo rg ja  Sup reme  Cou rL ' s  p ropo r l i ona l i Ly

rev iew  v io la ted  c lea r l y  es tab l i shed  fede ra . l  - Law.  A f te r  ca re fu . l

r esu l t ,  i s  no t  en t i t l - ed  to  an  ev iden t i a ry  hea r ing .
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I n  h i s  b r i e f i ng ' ,  Pe t i t i one r  con tends  tha t  t he  Georg ia

Supreme Cour t ' s  rev iew  v io la ted  c . l ea r l y  es tab f i shed  l aw  as

de ta i l ed  i n  Fu rman  v .  Geo rg ia ,  408  U .S .  238  l I 9 ' 12 )  t  and  Gregg  v .

Geo rg ia ,  428  U .S .  l - 53  (L91  6 ) .  I n  Fu rman ,  t he  Sup reme  Cou r t  o f

the  Un i ted  S ta tes  requ i red  tha t  s ta tes  a l t ow ing  cap i ta l

pun i shmenc  imp l  emen t  p roced ; res  co  I im i r -  Ehe  a rb - i t r a r y

app l i ca t i on  o f  t he  dea th  pena f t y .  408  U .S .  a t  310 .  I n  r esponse

F . , r r m . h  q r  - - ^ F  : n ^ l  ^ n ^ r f  a r ]  n r n r - e d  r e q  a n q r r  r : r o  t h a t- - d L s 5  r r t r y r s r r t s r r L s v  y ! v v ! u q t  u J  u r r r s !  r r r Y

- . h i r - : l  n r r n i  q h m a n i -  r ^ r ,  q  n r r r  a r l l i f  r r r i  ) v  - - - - t ^ '  
" o  U . S .u ! ! r  ! ! s r r r J  d P P r r  l ; u '  u r - s V 9 ,

1 ? q - A n  T n  c r e d r r  l - h c  f  
' n i  

F F d  S l - ^ l -  e s  S l | n r a m e  C o ] r - l  r e v i e W e d

T : o a r a i : r  e  n o r ^ r l  r r  i m n l e m e n l - e d  n r o c e d r r r e S  . . , r  o r q r r r i n , r  t l ^ a 1 .  t h eu e v - \ J f u  r  + r " P t s r r L s I r r s v  P ! v u ! v q ! ! J

deach  pena l t y  was  no t  a rb i t r a r j  l y  app i  i ed .  l d .  a t  196 -98 .  A f t e r

r o r . :  a \ . / :  r -  h c  s t  ^ f a '  e  n r o r . a ' ' l r r  - c c  f b a t  c r e a t e d  " b i f u r c a L e d! s v t s w t , L 9

n r r - r ^ c c d  j  r n q .  l a l  l i m i t e d  n u m b e r  o l  c a p i t a l  c r i m e s ,  t h e

r a ^ , , ,  r a r n A r l  r h : t  ^ l -  
- F : c l -  

. n e  F . r a t r : \ r : l  i n n  r -  '  r  r -  r  t  r  s  -  a  n  r -  e  b er s q u r  L s r L ' s r l  L

^ r a c a n t -  ^ n . l  l - h a  6 . 6 n a i A ^ r - - r a -  r f  + i f  i a : l -  i - ' r  r - r  r n r r n c l  e n - o e - "  S i X
P !  s J U - ,  - ,  L ' L t  r r  Y a  L r

l u s i - i ces  uphe ld  Ceo rg ia ' s  dea th  pena l t y  p rocedu res .  Pu l I ey  v '

Ha r r i s ,  465  U .  S .  31  ,  45  (1984  )  ( d i scuss ing  t he  ho fd i  no  and

r p : s n r i  n , "  o '  c r e d o )  ,  l n  a d d i r i o n ,  a t  l e a s c  L h r e e  j u s t  i c e s

< r , a n a e l -  a  r ' l  r  h : r  t h c  ^ r n h ^ r -  i ' r n : l  i - r r  r o r r i o w  n t l i  r e r f  a n n e a  l .  W a SJ u v v v J L U s  L r - u L  - r . v  y ! v v v !  s  I  v r r u + t e l

- ^ r ]  r  i ^ ^ - t  - - f ^ ^ , , . - . ]  |  |  l - . ^  r - l - : 1
a n  l m p o r t a n t  d O O , L  r . r r r d r  s a r s g r o L u  a g a I I I S L  L n e  d ! U - t I a ] . y

imp lemenEa t  i on  o f  t he  dea th  pena lLy  i n  Geo rg j  a .  Gcegg t  428  U .S '

a t  l - 97 .  Based  on  the  ho ld ing  i n  Gregg ,  Pe t i t i one r  ma in ta ins  tha t

Lhe  Ceo rgLa  Sup reme  Cou r l  v i o l a ted  c l ea r l y  es tab l i shed  l ede ra l



I aw  when  j r -  t a i l ed  t o  p rope r l y  conduc t -  a  p ropon -Lona l i c y  r ev i ew

o f  h i s  dea th  sen tence .

Howeve r ,  t h i s  Cou r t  does  no t  ag ree .  As  a  s ta r t i ng  po in t ,  28

U .S .C .  S  2254  (d )  i s  a  "d i f f i cu l t  t o  mee t ^ - . t  t  i ^ l - 1 . ,r r r v  f ) ,

de fe ren t i a f  s tandard  fo r  eva fua t i ng  s ta te -cou r t  ru l i ngs ,  wh ich

demands  tha t  s ta te -cou r t  dec i s ions  be  g i ven  the  bene f i t  o f  t he

doub t . "  P inho l s te r ,  563  U .S .  a t  181  ( i n t e rna l  c i t a t j ons  and

^ , , ^ i . r i ^ . c  ^ m i r i a . l \  r . r +  i * - r ^ 1  i -  i n n e r  n e n  n n l v  ' n e e l  t h i sq * u - o L  L - - E u / .  U I L f r L l d L c - L y r  a  P E U t L

h iqh  s tandard  ' i f  t he  s ta te  cou r t  a r r i ves  a t  a  concLus ion

oppos i te  to  tha t  reached  by  the  Supreme Cour t  on  a  ques t i on  o f

Ia , i  o r  i f  t he  s ta te  cou r l  dec ides  a  case  d i f f e ren t l y  t han  the

Sup reme  Cou r t .  has  on  a  se t  o f  mace r i a l l y  i nd i s t i ngu i shab l  e

fac t s . "  Pope ,  
' 1  

52  E .3d  a t  ! 262  (quo t i ng  W l l l i ams  v .  Tay lo r '  529

U .S .  362 ,  4L2 -13  (2000 )  ( i n t e rna l  quo ta t i ons  and  a f t e ra t i ons

on i t t ed )  )  .  When  rev iew ing  the  Georg ia  Supreme Cour t ' s

de te rm ina t i on ,  t h i s  Cour t  mus t  cons ide r  whe the r  t he  Georg ia

Cou r r ' s  p ropo r t  Lona l i t y  r ev i ew  was  " so  Lack ing  Ln  j us t i  f i ca t j on

,  and

u r  5 d 9  r  c s r L t c r r  L  .

103  (2011 ) )  .

"  Td .

h c r r n n r i  : n 1 7  n r - s s i b i I  i ' v  a {  { a i  r - - n  i n d e d

( quo t l ng  Ha r r i ng ton  v .  R i ch te r ,  562  U 'S .  86 ,

T -  c r o ^ . . r  +  h F  s l n - e m e  C o r r - r  o f  r h e  U n i t e d  S t a t e S  c o n s i d e r e d

. t a  n y ^ - c . l  r r c q  l l a n - r r i  a  h : d  i -  n ' p r F  ' ^  n - ^ t e . l -  . l F F p n d a - f  s  f f O mL r l s  l ] L v r c v u ! u o  U L U ! Y ! e  r r s v  + , 1  ! - + q v !

r he  a rb i t r a r y  impos l t i on  o I  t he  dea th  pena ILy .  A2B  U .S .  aL  196 -

98 .  However ,  t he  cou r t  neve r  dec ided  tha t  Georg ia  was  requ i red



t o  conduc r  a  p ropo rc i ona l i Ly  r ev i ew .  See  i d . , '  see  a l so  Pu I l ey ,

465  U .S .  a t  45  ( "Wh i ] e  t he  op in i on  o f  Jus t i - ces  S tewar t ,  Powe I I

and  S tevens  l i n  G_1egg1  sugges ted  t ha t  some  fo rm  o f  mean i  ng fu l

appe l l a te  rev iew  i s  requ i red .  t hose  Jus t i ces  d id  no t

A r r r l a rc '  l - h . f  . c , rnna ra t i ve  rev iew  was  so  c r i t i ca l  t . ha t  w i thou t  1 t

r - ho  Gan ro i  a  s ta r r t - e  wou ld  no t  have  passeo  cons t j  r uL iona l

mus te r . " ) .  I n  f ac t ,  t he  Sup reme  Cou r t  o f  t he  Un i t ed  S ta tes  has

been  c lea r  t ha t  t he re  i s  no  cons t i t u l i ona l  r i gh t  t o  a

n r o h o r t i o n a l i t v  r e v  i c r ^ r  p r ' l  l e \ / -  4 6 \  U . S .  a L  4 4 .  E v e n  j t  a
r J r  v P v L  .  r  e 4 t v ) '  t

n - n r ' . ' - t  i n - : l  i  l - r r  r t r \ / i e w  w a s  c o n s t i t u t - i o n a l f y  r e q u i r e d .  h o w e v e r '

r h a  q , r r ' \ r o n a  ( - . ' r r '  o f  E h e  U n  i r e d  S t a t e s  h a s  c e r t a i n l y  n e v e r

n l  c :  r  l r r  c l c f  i  n e r - l  a n \ /  s n e c i  f i  r -  e r i  -  e r i  a  t h a tu r L s L r j

cour t  mus t  cons loe r ,

l  a r t a r  r o r r i  a r r i  n . r

I n  L igh t  o f  Pu l fey  and  Greqg ,  i t  i s  cLea r  tha t  t he  Georg j -a

Suprene  Cour t /  s  rev iew  d id  no t  v io fa te  any  c lea r l y  es tab l i shed

fede ra l  l aw .  The  . l aw  manda tes  on l y  tha t  s ta tes  have  ce r ta in

n r o r - e d r r r c q  i  n  o l  a c e  r . r  c n q r r r F  r h a r  r : a o i t a l  d e f e n d a n L s  a r e  n o t
t , f  v L E v u l L J  - " 1

: - h r - - a r r ' v  o , v e n  t l ^ o  r i 6 : + h  r . a n :  t 1 7  c - , r r m a n ,  4 0 8  U . S ,  a C  3 1 0 .  I n

Lh i s  case ,  t he  Geo rg ia  Sup reme  Cou r t  ca re fu l  Ly  cons ide red  t he

he inous  na tu re  o f  Pe t i t i one r ' s  c r imes  and  found  tha t  o the r

s im iLa r  cases  resu f ted  i n  a  dea th  sen tence .  Tha t  rev iew  d ld  no t

\ / i o l a fe  anv  c l ea r l v  es tab l i shed  f ede ra l  l aw .  Because  Pe t i t i one r
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canno t  ove rcome the  hu rd fe  c rea ted  by  S  2254  (d )  ,  Pe t l t i one r  i s

no t  enL i t . l eo  t o  an  ev jdenL ia r y  hea r i ng  on  t h i s  c l a im .2

coNcr,usroN

For  the  fo rego ing  reasons .  Pe t i t i one r  i s  no t  en t i t l ed  to  an

e r r i . l e r f  i a r v  hea r i no  t o  f u r t he r  deve fop  any  c l a im  tha r  t he

c a a r a i  >  q r l r r r a m a  C . r r r r l i  m n r o n e r ' l  r r  c o n s i  c J o r e d  f  h e  n r n n n r l -  i  o r a  l  i l -  r z
r s u ! 9 - q  J U P - u - ' . L  v L J !  L  r r L t y r v y q ! t J  u v r L J !

o f  h i s  dea th  sen tence .3  As  a  resu f t ,  Pe t i t i one r ' s  Mo t i on  f o r

- t t . t  r - . 1  ̂ ^
- L I I  A L , T ! T I | - - l U T I ,is  DENIED.Ev iden t i a ry  Hear ing  (Doc  '  82J

Responden t ' s  Mo t i on  f o r  Ru l i ng  on  Pe t i t i one r ' s  Mo t i on  f o r

Ev iden t i a rv  Hear ins  (Doc .  85 )  i s  D ISMISSED As  MoOT '

-t{ '
SO ORDERED th js  / -  daV o f  March  2018

UNITED STATES D ISTRICT COURT
SOUTHERN DISTRICT OE GEORGIA

'  Because  th i s  Cour t  has  found  tha t  Pe t i t i one r  does  no t  mee t  t he
requ i remen ts  o f  2254  (d )  ( 1 ) ,  t he  Cou r t  does  no t  need  t o  cons ide r
whe the r  Pe t i L i one r  cou ld  sa r i s f y  Lhe  requ  i r emen ts  deLa i -Led  i n  28
U .S .C .  S  2254  (e )  ( 2 ) .  See  F rench  v .  Warden ,  W l f cox j l t a t e  p f  r spn  '
190  E .3d  1259 ,  1265  n .3  ( 11 th  C i r .  2015 ) .
I  I n  h i s  b r i e t i ng ,  Pe t i L i one r  c l a i ns  t - ha t  he  l s  no t  r eques t i ng
tha r  t h i s  Cou rL  conduc t  a  new  p ropo r t i ona l i t y  r ev i ew  o f  h i s
sen tence .  Howeve r ,  some  o f  Lhe  l angJage  i n  h i s  b r i e t i ng  sugges rs
o the rw ise ,  To  the  ex ten t  t ha t  Pe t i t i one r  i s  hop ing  tha t  t h i s
Cou r r  w i l  I  essenL ia  I  i t y  conduc l  a  second  p ropo r t i ona l i Ly  r ev  i ew
o f  PeL - t j  one r ' s  sen tence ,  t h i s  r eques t  i s  den i  ed .  Fede ra l
d i s t r i c t  cou r t s  a re  no t  t he  app rop r ia te  fo rum to  conduc t
p ropo r t i  ona  i t y  r ev i ews .  M i I Ls  v .  SLng leca ry ,  16L  F .3d  121  3 ,
1 ) R 2  / 1 1 f  h  a i r  

' l g g R )  / r - n - r - l  r r e l  i n . r  l h a r  n a i  l - i / - \ n a - ' <  - l ^ i ' r q  h i e l e.  / J v 1  \ v v r r ! l u v r

: r ^ r ^ - r i : , a r \ /  c h a r a c t e r i z e d  a s  a  r e q u e s r  f o r  a

n r n n o r f .  n r a -  : r v  - p y r  a . ,  r h r  n h  - h o  
" . l i S t r i C t  C O U r L  C O f r e c L l y

P r v P v ' L t v , r u { L L . }

re fused  to  en te r ta in "  )  .

WILLIAM T,  MOCRE. J I .
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