
THE I'NITED STATES DISTRICT COURT
THE SOUTHERN DISTRICT OF GEORGIA

SAVA}IIiIAH DIVISION

FOR

BEL INDA LFE  MALEY,  i nd i v i dua  I  l y
and  on  behaL f  o f  t he  Es ta te  o f
Ma t thew c l i n ton  Lo f l i n ,
deceased ;  and  GENE LOFT, IN ,
i nd i v ldua l  l y ;

D l  r i  n r  i  f  F <

C O R I Z O N  H E A L T H ,  I N C .  ,  a
q 6  r , . , . r a  r - ^ - - ^ r r r .  ^ - ;  C O R I Z O N .
T , T , a .  a  M i c q o r r - i  l i r i t e d

. ^ H A T H A ML y  v v r L ' } , a r 1 y .  I

a a l r r N r ' l r v  a  C . ^ ^ v ^ ; :  r - ^ j i h t '  r r .  P n V
v  '  ! \ v r

H A R R I S ;  E S T A T E  O F '  A L  S T .
LAI / ' IRENCE; JOHN WILCHER,

,  ̂  h i sy  a r l s  r r r

^ ' '  - ^  Ja i ll - a P a \ -  - L  L y  d -

Admin i s t ra to4  SCOTT KENNEDY,
M.  D .  ;  ADAMAR GONZALEZ,  M.  D . ;
and  V IRGIN IA  O 'NE ILL ;

n ^ g ^ - . J - - r ^

CASE NO.  CV415_  O  6  O

Be fo re  the  Cour t  a re  De fendan t  Sco t t  Kennedv ' s  Mo t ion  fo r

q  l r n :  - \ /  . -  r n n m a n -  ' I ) r r .  6 6 \  F n . l  l e f c r . J a r t

O R D E R

(Doc .  67  )

mo t ion  1s

U. S. DISTRICT COURT
So{rtharn Olstrlct of Ge.

Flled in Ofllco

oeputy0lrrl

C .  r  i  ' . . .  H a a  J  l ^  n n  ' S

.  F o r  t h e  f o l l o w i n g

GP"NiITED IN PART and

M. \ r  i  . 1n  |  . \ .  q l rmm:  r \ /  T r ra ] r rmon j .

n a  f o n r l : n r  K a n n a d \ 7 '  <

DENIED IN PART. Defendant Kennedv's mot ion is GRAI{TED with

- a s n e a l  l o  a r r r  r - l a i ' n  ' n r  w r o n o ' r '  r l c a - \

l - l  ̂L , A \ r a  r  n a f a n . { : n t  K F n n F . l \ / ' e m o t . L o n  r s

n r o r  i c o - l  n n  c - : - o  l 3 y .

DENIED w i th  respec t  t o

{i n d i  f erenceP la i n t  i  I  f s '  de l i be race : n A  n n r r a c n a n r l i h ^  r , ' r ^ n - f  i 1 l



dea th  c ]a ims .  De fendan t  Cor i zon ' s  mo t ion  i s  a l so  GR;A I i ITED IN  PART

and DENIED IN PART. Defendanl Corizon 1s ent i tLed to sunmary

judgmen t  on  P Ia  i n t i f f s '  c l a im  fo r  w rong fu l  dea rh  pu rsuan r  r o

sLaLe  faw .  However ,  summary  j  udgmen t  i s  DENfED w i rh  respecL  ro

P -La in l  i  t f s '  de  L  i be ra te  i nd  i  f f e rence  and  co r respono  i ng  w rong fu l

dea rh  c i a ims  aga insL  De fendan t .  Co r i zon .

BACKGROUND

Th is  case  a r i ses  ou t  o f  t he  i nca rce ra t i on  and  subsequen t

dea th  o f  Ma t t hew  Lo f l i n  i n  2A I4 .  (Dcc .  1 . ) r  On  Feb rua ry  6 ,  2014 ,

Lo f l i n  was  a r res ted  on  d rug  cha rges .  (Doc .  92  a t  8 . )  He  was  heLd

: s  . r  n - o - '  r  i a  I  r l e l  a , n e e  a t  U h e  C h a t h a m  C n  r n - r z  ' ) a r ^ n i  i n  n  a ^ n f  - ?q r  q  y  y  J E L q , l

( *ccDC" )  .  ( rd .  )

At  the  t ime  o f  Lo f f l n ' s  de ten t l on ,  De fendan t  Cor i zon  Hea l th

Inc .  ( "Cor i zon" )  p rov ided  med ica f  se rv i ces  to  de ta inees  a t  t he

CCDC pursuan t  t o  a  con t rac t  w i th  Cha tha rn  Coun ty .  ( I d .  )  D r .

a n . ^ r l a c  P r r n h  r ^ r : c  t h a  : . . l -  i n n  n n c i r a  m a d i r : l  r ' { i  r a - t  ^ r  o m n l  n r r a d  h r r

Defendan t  Co r i zon ,  (Doc .  93 ,  Ex ,  2  a t  72 . )  As  t he  ons i t e  med i ca f

o  j -  r ec to r .  D r .  Pugh  p rov ided  d  i  r ecc  pa t i enL  ca re  and  non  i  Lo red

hea l chca re  expenses  t o  ensu re  hea l t hca re  was  p rov ided  i n  a  cos r -

e f f i c i en t  manne r .  ( I d .  a t  23 ,  19 . )  De fendan t  D r ,  Sco t t  Kennedy

was  Lhe  acL ing  reg iona l  med i ca l  d i r ec r : o r  I o r  De fendanL  Co r i zon .

( D o c ,  9 3 ,  E x .  I  a t  r . )  l n  h i s  r o l e r  D e f e n d a n c  K e n n e d y  " s e r v e d  a s

'  These  f ac r s  a re  assessed  i n  Lhe  l i gh t  mosL  f avo rab le  Lo
P la i n t i f f s  as  t he  non -mov ing  pa r t y .  Ma tsush l t a  E lec .  I ndus .  Co .
v .  Zen i t h  Rad io  Co r :p . ,  475  U .S .  574 ,  587 -BB  (1986 )  .



, . - . \ :  ̂  f '  n 6 r - j -  . r  i ^ q - r ' - r - - n r  : n d  q n n c r v i S O r  t o  I ' h e  S i L e  m e d i C a f

d i  r ec to r s  w i  t h i n  h i s  r eg ion  o f  a -L f  f ac i  I  j  t i e s  i n  Geo rg ia  and

F fo r i da .  "  (Doc .  79 ,  A t t ach .  2  a t  2 . )

A f t e r  h i s  a r res t .  and  a r r i va f  a t  t he  CCDC,  Lo f l i n ' s  hea l t h

qu i ck l y  began  t o  deLe r i o ra te .  (Doc .  66 -3 ,  Ac rach .  3  au  c34 -31  . )

I n i t i aL l y ,  D r .  Pugh  be l i eved  t r a t  Lo f f i n  su f f e red  f r om

pneumon ia .  (Doc .  93 ,  Ex .2  a t  108 . )  Be tween  Feb rua ry  7 ,2014  and

March  23 ,  2014 ,  Lo f l i n  had  a t  l eas t  16  encoun te rs  w i th  De fendan t

Co r i zon ' s  med i ca l -  s t a f f .  (Doc .  66 -3 ,  A t t ach .  3 . )  On  March  24 ,

20L4 ,  D r .  Pugh  became conce rned  abou t  Lo f f i n ' s  cond i t i on  and

dec ided  to  admi t  h in  to  the  CCDC med ica l  i n f i rmary .  (Doc .  93 ,

Ex .  2  a t  61  . )  I n  Lhe  i n f i rma ry ,  D r .  Pugh  repo rLed  rha t  Lo I l i n

w A q  n r . \ \ / i r j p r l  w r t l ^  l h o  l - ' c s l -  n n c < i h l a  n e r ^  t - L ' - f  - ^  l ^  l a ^  - - ^ V i d e d
P v f u r v + v

a t  a  j a i I .  ( l d .  a r  121 . )  Howeve r ,  D r .  Pugh  acknow ledged  Lha I  t he

- n i -  o n  r  i n n c ' l  i -  r -  h a n d l e  s e r _ L O u S  m e d i C a ]r r r r r r r L ' a r y  c Y J , y P l J

cond i t i ons  .  ( I d .  a t  68  .  )

On  March  26 ,  2414 ,  D r .  Pugh  o rde red  an  echoca rd iog ram Lo

tes r  l o i l i n ' s  hea r t .  ( I d ,  aL  62 -3 . )  The  echoca rd iog  ram revea led

thac  Lo I l i n  had  a  t ' ve r y  poo r  hea rc  f unc r i on "  chac  i nd i ca ted  a

" l a i r l y  seve re  ca rd  i omyopa rhy .  "  ( - Ld .  a t  64 . )  A ILe r  obca ln i ng

- h a < a  . o q . - t  - q  D r  p r r o l ^  l . e l  i  e v e c l  r  h a l  L o f  L i n  n e e d e d  m o r e

l n tens i ve  ca re  than  cou fd  be  p rov ided  i n  the  CCDC in f i rmary .

( I d .  a t  l - 21 . )  D r .  Pugh ' s  pos i t i on  a t  t he  CCDC,  howeve r .  d i d  no t

o r a r l  h i r  f  L e  i n . i p n c r r ^ l o r t  a  r t  h o r i -  r ,  c o  a d m j  L  L o f l i n  c o  a



senL  d i r ec t l y  t o  Lhe  emergency  room.  o r  schedu led  f o r  an

F n n n r  n r - n e r f  w i ' h  a r  o F ' s i t c  n h r r s i c i F .  W h O  r h e n  C O U I d  d e c i o e  L O

- r - : ,  h r ,  l ^  f  L - ^  h ^ - ^ i r . l  l t A  \' I 't-jjj '

On March  25 ,  2014  and  March  28 ,  2A I4 ,  D r .  Pugh  spoke  w i t h

De fendan t  Kennedy  t o  d i scuss  Lo f f i n ' s  ca re .  ( I d .  a t  66 -1  ,  85 . )

Du r i ng  t hese  ca .L .Ls ,  D r .  Pugh  s ta ted  t ha t  he  be f i eved  Lo f l i n

shou ld  be  raken  co  t he  emergency  room so  Lha t  he  wou ld  be  ab le

f  ^  n r r i  n k l ca rd io l og i - s t .  ( l d .  a t  85 .  114 .  )  De fendan t

Kennedy ,  howeve r ,  d i sag reed .  (Doc .  93 ,  Ex .  1a r  92 -3 . )  De fendan t

K A r r a - ' ) \ /  d ' ^  n , 1 i  r h ' n k  t h a L  L o f  I  i n  w o u l d  a c r u a l l v  h e  a h l e  f  ^  ^ ^ ^
|  ' l  L v

a  ca rd  i o l  og i s r ,  i f  aom i r red  Lo  rhe  emergency  room.  ( l d .  a r  92 -3  .  )

T n e r  6 : . 1  n f  c a n r j i n ^  T n f  I  i n  . i i  . a - t l v L O  r  n e  e m e r g e n c y  r o o m ,

- ) c ' o r d a r r  K e n n e d v  a n . . l  n F .  P r r o h  r l e r - i , - l a i  t o  S c h e d u l e  L o f  I  i n  a n! s Y r t

appo in tmenL  d i r ecL l y  w r  Lh  an  o f f s i t e  ca  rd i o l og  i sL .  ( I d .  aL  110 .  )

An  appo in tmenL  was  schedu  i ed  f o r  Ap r i l  7 , 2014 .  (Doc .  93 ,  Ex .2

a t  25 .  )

h ^ s n i  -  =  t  f  , r -  . r n - c  i  n t e n s i  v e  c a r e .

r - o , r  l , - l  . . r r  l r z  h : r r e  h a r n  a d m i t t e d  t o  a

( I d .  a t  62  .  )  Ra the r ,  Lo f l i n

hosn ' l a l  i  f  he  was  e i t he r

f r r ! f ! L L , o ! y '

A n d  ^ i f  F i r - r r ' l r -  r r

A f  e n m o  n a i  n f  n r

T - l I  ] \ ^ - l - i  ^ r - - r ^ *

I n  Lhe  mean t ime ,  Lo f l i n  r ema ined  i  n

whe re  he  con r i nued  t o  comp l  a i n  o f  ches r

b rea th rng .  (Doc .  66 -3 ,  A t t ach .  3  a t  c67 -70 .  )

D l . t l '  c n o L c  w r - h  l F  F e r r ' { a - l  , - . 1 L r  I ^ l  
-  

r h o r  C C D C



f n  r o . f n o q f  l - h , a l -  T , 1 ) f  L i n  b e  r e l e a S e d  f r o m  i n c a f C e r a t i O n  o n  b o n d . 2

(Doc .  93 ,  Ex .  2  a t  33 . )  D r .  Pugh  t es t i f i ed  t ha t  i t  was  De fendan t

c a r \ z a n ,  e  < f  r n l / l . a  r r ]  n r : r - r i . F  ' . ,  r i r ^  - ^ r ^ - - ^  ^ f  -  - - i Q - n a r
P !  u s  -  ! r !

who  wou l  d  i  i ke l y  r equ i  r e  expens  i  ve  ca re ,  ( I d .  aL  38 .  )  Once

r F  F F q a n  
- l a F a r . l A r . f  

C O r i Z O n  W O U - l d  h a V e  n o  n h l i o a - r n n  t n  n a v  ' o -

r he  p r r sone r ' s  med i ca l  b i I I s .  ( I d . )  I n  LhLs  case f  D r .  Pugh ' s

reques t  t o  have  Lo f f i n  xe leased  f rom inca rce ra t i on  was

uL t ima te l y  unsuccess f  u . l  .  ( l d .  a t  34 .  )

On  Ap r i l  ' l t  20L4 ,  Lo f l i n  aLLended  h i s  schedu l  ed  appo inLmen t

w iLh  an  o f f s i t e  ca rd i o l og i s r ,  D r ,  B reL t  Bu rgess .  ( I d .  a t  25 .  )

r n n e r j i a r e l r r  a ' r e r  t h i s  ^ n n ^ i ' r - r ' r a n -  -  n r  a ' r r ^ 6 < <  : - ] r r i ' l a . l  t o f l i n

t o  Memor i a l  Hea l t h  Hosp i t a l .  ( I d .  a t  26 . )  On  Ap r i l  24 ,  2A14 ,

Lo f l i n  d i ed  a t  t he  hosp l t a f .  (Doc .  92  a t  16 . )

A f te r  h i s  dea th ,  Lo f .L in r  s  mo the r ,  P la in t l f f  B renda  Ma ley ,

b rough t  su i t  i nd l v idua l l y  and  on  beha f f  o f  t he  Es ta te  o f  Ma t thew

Lo f l i n .  (Doc .  1 ,  )  Ln  an  amended  comp la i r . t .  Lo f l i n ' s  f a the r ,

P la i n t i f f  cene  l , o f  l i n ,  subsequen t l y  j o i ned  su i t  l n  h i s

i n r ^ l  i v  i c l u a l  r - : n : r - i  r r z  I  i  f ) n n  q ?  \  l h o  : m a n d e d  - / r m n l  - : - Fu u P q l l l ) i  .  J .  . 1  v v . ' . I | o  L r r L /

'  John  Wi l che r  was  o r l g ina l l y  named  as  a  de fendan t  i n  t h i s
ac t i  on .  On  SepLember  28 ,  2011  ,  howeve r ,  t h i s  Cou r r  g ran red
De fendan r  Wr - I che r ' s  mo t i on  f o r  summary  j udgmenr  and  a l f  c f a ims
aga ins t  De fendan t  W i l che r  we re  d i sm issed .  {Doc .  97 . )
3  A l t hough  rhe  amended  comp l  a j n t  (Doc .  95 )  was  I  i l ed  a fLe r  r ne
mot ions  cons ide red  i n  th i s  d rde r ,  t he  c la ims  i n  the  o r i g ina l
comp la in t  (Doc .  1 )  and  t he  amended  co rp la i n t  a re  i den t i ca l ,  w i ch
f h e  e x c e r r f  i r . r n  n F  a d d  i n c  C a n o  i . n f  I  i n  :  n l r i n r i  F f  i h t ne
la t te r ,  The  Cour t  sees  no  reason  to  d i sm iss  De fendan t  Kennedy .  s

5



P la in t i f f s  a I l ege  Lha t  De fendanLs  Kennedy  and  Co r i zon  we re

de l  i  be ra fe l  v  i nd i f f e ren t  t o  Lo f l l n ' s  c r i t i ca l  med l ca f  needs

wh i l e  de ta i ned  a t  1 -he  CCDC.  ( I d . )  As  a  resu ] t ,  P l a i n t i f f s  have

f i l ed  t h i s  ac t i on  seek lng  dam4ges  unde r  42  U .S .C .  S  1983  f  o r .  t he

: I I eoed  . l F l  i  be ra f  e  i nd i f f e rence  t o  Lo f I i n '  s  med i ca l  needs  and

h i  c  < r r h e a n r  a n l -  r . ' - ^ - . r f  u f  d e a t h .  (  l d .  )

I n  suppor t  o f  t he i r  c l a im ,  P la in l i f f s  have  consu l ted  w i th  a

ca rd io l og i s t ,  D r .  Cha r . I es  W ick l i f f e .  lDoc  69 -2 ,  Ex .  1  a t  6 -1  . )

D r .  W ick l  i  f f e  op ined  Lha r  Lo f -L i n  "d i ed  o f  che  comp l i caL  i on  o f

h  i s  conges t i ve  hea r t  f a i f u re  and  unde r -Ly ing  ca  rC i  omyopa thy .  "

( l d . )  He  acknow l  edged  t ha t  wh l l e  Lo f l i n ' s  cond i t i on  I  i ke l y  had  a

poo r  p rognos i s  f r om the  beg inn inq ,  " f h l i s  deach  was  re l aLed  Lo

- l ^ o  n a  - l , e d  d o l a r r  i n  r ^ i r  i ^ '  i ^ -  ^ F  i F  A  l ' e ^ t r e n f  f o r  h i s.  u l  r r r  a u P l v P -  ! s

conges t i ve  hea rL  f a i  l u re .  "  ( l d .  ) He  fu r the r  conc luded  tha t  t he

ca re  p rov ided  ac  Lhe  CCDC was  i nsu f f i c i en t  t o  p rope r l y  t r ea t

l o fL i n ' s  cond i t . i on .  (Td .  )

De fendan ts  Kennedy  and  Cor i zon  have  now each  f i f ed  s lm i fa r

moL ions  f o r  su r i r na ry  j udgmen t .  (Doc .  66 ;  Doc .  61  . )  I n  t he i r

r r n '  I n n q  n F f a n . l : n l s  K a ' ) ' t a d v  a _ d  C . - t r ' z a r  a r . r ' r a  j -  h : -  P l : i n l l f f 5

a re  unab le  Lo  esLab l i sh  any  f accs  ro  suppo r t  r he i r  con ten t i on

tha t  e i t he r  De fendan ts  Kennedy  o r  Corazon

lnd i f f e ren t  t o  Lo f l i n ' s  med i ca l  needs .  As

l ^ t  . l  L - ^ - - +  ^ t  . ,
u s r r l s r o L s r y

r  r a c r r ] f  h ^ f h

o r  De fendan t  Co r i zon ' s  mo t i , ons  as  moo t  as  t he  mer i t s  o f  t hese
mot ion  a re  una f fec ted ,



D a f a n d r n i c . . r . - r ) r F t ha t  P la i n t i f f s ' w rong fu f  dea th  c la im  a . l so  mus t

A}IAIYS I S

STANDARD OE REVIEW

Acco rd ing  t o  Fede ra l  Ru le  o f  C i v i l  P rocedu re  56 (a ) ,  " l a l

n a  r -  v  m a v  m o v e  - o -  c l r r m :  r \ /  i r r d r r n e " r t  r  d o r r  i  t r u  i  n n  e a r - h  a l  a  L m  O f
l , s  '  s l  J t l q  /  J  t s g Y r l i l r r e ,

de fense -o r  t he  pa r t  o f  each  c fa im  o f  de fense -on  wh ich  summary

judgmenc  i s  sough r .  "  Such  a  moL  i on  musL  be  g ran ted  * i f  t he

movanL  shows  Lha r  r he re  i s  no  genu ine  d i spu te  as  t o  any  ma te r i a f

fac t  and  the  movan t  i s  en t i t l ed  to  j udgmen t  as  a  ma t te r  o f  l aw . "

' I  
. r  T h o  \ \ n 1 r r n ^ q a  - f  c i r m m :  t . r /  ' i r r , - J . r m , 3 n f  i e  r n  \ n i a . . r - a  ' h F  n  l r . : . i i  n r ' ' <

and  Lo  assess  Lhe  p roo f  i n  o rde r  t o  see  whe the r  r he re  i s  a

u r a n r r i  . l a  n e e - l  f n r  - r r a I . ' "  Ma t . sush i t a  E fec . I ndus .  Co .  v .  Zen l t h

Rad io  Co rp . ,  475  U .S .  51  4 ,  587  (1986 )

56  adv i so ry  commi tLee  no tes )  .

( quo t i ng  Eed .  R .  C i v .  P .

q t t m r ' 1 F a \ /  :  , , 1 . r ' r A - l -  : n n r n n r i : F a  r . ' h e - ]

t o  make  a  shohr ing  su f f i c i en t  t o  es tabL ish

e femen t  essen t i a f  t o  t ha t  pa r t y '  s  case ,  and

w i f f  bea r  t he  bu rden  o f  p roo f  a t  t r i a f ,

: he  nonmovan t  " f a i l s

the  ex i s tence  o f  an

^ -  ,  , l -  . lo n  w n l c n  t n a l  p a r t y

Cefo tex  Co rp ,  v .

Ca t recL f  417  U .S .  3 I1  ,  322  ( f 986 )  .  The  subs tanc i ve  I aw  gove rn ing

the  ac t i on  de te rm lnes  whe the r  an  e lemen t  i s  essen t i a - l  ,  De lono

Wash .  M i l I s  Ab ras l ve  Co .  ,  BB7  E .2d  L499 ,  1505

(11 th  c i r .  1989 )

l <  t h a  C r r n r o m a  a a r r r r  o w n l : i n o r i .



nonmovan t  t o  es tab f i sh ,

r h ^ . o  i  i n o  i - - ' ^u  J e L . q i

l A l  c a o L i  h . ' r  i , , , , l d m a h l -  . a l  u r : r r c  h o r r c  r -  h a

r r r i i a l  r c s n o r c i h ' I i - r z  r . l f  r n f o - n : n . r  r h a  d i S C r i C t  C O U r t

o I  Lhe  bas i s  f o r  i t s  mo t i on ,  and  i den r i f y i ng  Lhose
n n r l - i  n n c  a f  l - h a  n l e : d i n a q  d o n ^ a i f i - n <  ^ n q r ^ r a r q  r _ . r

i n t e r roga lo r i es ,  and  adm iss ions  on  f i l e ,  t oge tne r  w iLh
. l a 6  r 4 4 r d 1 , , r . r  i t  a n \ r  u r h i c h  i t  h a l  j a , ^ ^
L l r c  d l r - L ! . r 4 v l - L J ,

t he  absence  o f  a  qenu ine  i s sue  o f  ma te r i a f  f ac t .

Ce lo tex , 417  U .  S .  a t  323  .  The  bu rden  t hen  sh i f t s  t o  t he

h ' ,  n n i  n n

as  t o  f ac t  s

case .  C fa r k  v .  Coa ts  &  C fa rk Inc . ,  929  F .2d  644 ,

199r ) .

The  Cour t  mus t  rev iew  the  ev idence  and  a f l  r easonab fe

facLua l  i n f e rences  a r i s i ng  f r om i t  i n  che  I i gh t  mosL  I avo rab le

to  t he  nonmovan t .  Ma tsush i t a ,  475  U .S .  a t  587 -88 ,  Howeve r ,  t he

nonmov inq  pa r t y  "mus r  do  more  chan  s imp l y  show  c i r a r  r he re

some  me taphys i ca f  doub t  as  t o  t he  ma te r i a l -  f ac t s , "  I d .  a t  586 .

mere  " sc i n t j l I a "  o f  ev i dence ,  o r  s impLy  conc luso ry  a l l egaL ions ,

w i . L l  no t  su f f i ce .  See ,  e .9 . ,  T i dwe f f  v .  Ca r te r  P rods . ,  135  F .3d

1422 t  L425  (11Lh  C i  r .  1998 )  .  Neve r the fess .  whe re  a  reasonab le

fac t  f i nde r  rnay  "d raw more  than  one  i n fe tence  f rom the  fac ts ,

and  tha t  i n fe rence  c rea tes  a  genu ine  i ssue  o f  ma te r j -a .L  fac t ,

Lnen  Lhe  Cou r t  shou ld  r e fuse  t o  g -an t  sumJ ' ra r y  j  udgmenc .  "

Ba r f i e l d  v .  B r i e r t on ,  883  F .2d  923 ,  933 -34  (11 th  C i r .  1989 )  .

h a r r n n d  1 -  h a

mate r ia l  t o

^ t ^ ^ l i - - ^  f  l ^ - r
I ,  l  E a ! t r  r r , 9  r  I

the nonmovant '  s

608  (1 l t h  C i r .
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I I .

I n  l he i r  amended  comp la  i  nL ,  P la i n t i f f s  a -L l  ege  chac

D e € F n d a n -  K e n r a d v  w a s  r i e l i h e - a l e l v  i _ n d i f f e r e n t  L o  L o f l i n ' s

se r i ous  med i ca l  cond i t i on  when  he  de faved  Lo f l i n ' s  access  t o

A n n - n r . r ' a r e  m e - l  i r : a l  C a r e .  I n  a d d i t i O n  j - . i  a n \ /  r c - o \ / e r v  r r d e r  4 2

U.S .C .  S  1983  f o r  De fendan t  Kennedy ' s  a l Leged  de . I i be ra te

i nd i f f e rence ,  P la i nL i f f s  a l so  seek  damages  based  on  a  w rong fu l

dea th  c la im ,  I n  h i s  mo t ion  fo r  su f i una ry  j  udgmen t ,  De fendan t

Kennedy  I i r s t  con lends  t ha t  he  i s  en t i t - Led  Lo  sunmary  ' j udgmen t

on  P fa i n t i f f s '  de f i be ra te  i nd i f f e rence  c l a im ,  I n  h i s  mo t i on ,  he

a rgues  t haL  P la i n t i l f s  a re  unab re  Lo  i den r i f y  any  ev jdence  t ha t

. r o  \ r r ^<  c l e l i l ^e r>  a l r r  i nd j f  I e ren t  t o  Lo f ] i n ' s  se r i ous  med i ca l  need

o r  i n  Lhe  a l  t e rnaL i ve ,  t ha t  n i s  ac t i ons  caused  anv  ha rm  to

Lo f l i n ,  Because  De fendan t  Kennedy  asse r t s  t ha t  he  i s  en t i t f ed  to

summary  j udgmen t  on  P l  a i  nc i  f f s '  de f i be raLe  i nd j  f f e rence  c l a i r n f

h a  : r n , , a c  i h . a t -  i h p i  r  r ^ . ' r n n r r f r r ' l  d o l r  h  n l ^ i m  L r ^ r r . t h l - _ F *- - _-_tI:  
. I-o

t he  de l i be ra te  i nd i f f e rence  c la im  nus t .  a f so  be  d i sm issed .  The

Cour t  w i l f  f l r s t  cons lde r  De fendan t  Kennedy ' s  a rgumen t  t ha t  he

i s  en t i t f ed  to  summary  j udgmen t  on  P la in t i f f s '  de l i be ra te

i nd i f f e rence  c l a im .

A .  De l i be ra te  Ind i f f e rence

CIAIMS AGAINST DEFENDANT KENNEDY

A

ar i ses

Jackson

n r a - i  r i  :  l  / j a l - ^  i  n a 6 r  <  r i  d h t -  n ^ :  r " i o a r r  r  i -  o  m o d  i n r l

the Fourteenth Amendment.r r r d F -  t  r - .  e  d | ] a  n r o c F s s  c  ] a u s e  o f

v .  Wes t ,  181  E .3d  1345 , L352  (1 -1 rh  C i r .  2015 )



P  a i n - i . . s  a  e o c  n h : r  t n F l i n . c  - : n } - . L  t O  n e d i C a l  C a r e  w d s

v io la ted  due  to  De fendan t  Kennedy ' s  de f l be ra te  i nd i f f e rence  to

Lo f } l n ' s  se r i ous  med lca l  f l eed .  To  sho \ ^ ,  a  cons t i t u t i ona l

v io la t i on  and  p reva i . I  on  a  c fa im  o f  de f  i be ra t .e  i nd i f f e rence  to  a

med l ca l  need ,  a  p re - t r i a f  de ta i - nee  mus t  be  ab le  t o  show :  " ( 1 )  a

S C I I O U S med ica f t he  de fendan t ' s

i nd i f f e rence  to  tha t  need ;  and  (3 )  causa t i on

ind i f f e rence  and  t ha  ^ r . i - r i  € f ,  c  i h j , . - y . , ,  Mann  v .

de f i be ra te

be tween  tha t

Tase r  l n t /  f

I nc . ,  5BB  E .3d  1291 ,  1306 -07  (11 th  C i r .  2009 )  .

a .  Se r ious  med ica l  need

As  a  s ta r t i ng  po in t ,  P l -a in t i f  f  s  have  i den t l f i ed  enoug 'h

ev idence  co  es lab l i sh  Lha t  Lo f  - L i n  l  i ke l y  su f f e red  f r om a  se r j ous

med ica .L  cond i t i on  wh i l e  a t  t he  CCDC.  A  se r ious  med ica l  neeo  r s

one  t ha r  has  ' t been  d i agnosed  by  a  phys i c  i an  as  mandaL  j  ng

t rea tmen t  o r  one  tha t  i s  so  obv ious  tha t  even  a  l av  pe rson  wou ] -d

eas i  l y  r ecogn i ze  t he  necess i r y  o f  che  docLo r ' s  a r ren r i on .  "

Youmans  v .  cagnon ,  626  F .3d  557 ,  558  (1 l t h  C l r .  20 f0 ) .  I n  t h i s

case ,  De fendan t  Kennedy  "concedes  tha t  Mr .  Lo f_ l i n ,  s  nea r r

cond r t i on  cons t i t u t ed  a  se r . i ous  med i ca l  need . "  (Doc .  66  a t  B -9 . )

As  such .  t he  Cou rL  i s  sa t i s f  i ed  rhac  P la i nc j  f I s  have  p rov ided

enoug i ' r  ev idence  o f  Lo f f i n ' s  med ica l  cond i t i on  to  su rv i ve  sunnnary

j  udgtment .
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To

bu t  a l so

b .  De -L i  be ra te  i nd i f f e rence

n r ^ \ / p  e  - - n q l - i l - r r f  i . h - l  \ , r ^ l a - i ^ F  h ^ ! . , a \ r a r  D l r i n t i F l cy r v v E

h A \ / F  j -  -  n r . \ r F  i h a j -  T . n f  I  i n  h : d  :  e e r i  n r r c  m o d  i n r ' l  h a a d

Lha r  De fendan t  Kennedy  was  de l i be raueLy  i nd i  f f e ren l  t o

tha t  med ica l  need .  I n  o rde r  t o  p rove  De fendan t  Kennedy ' s

de l i be ra te  i nd i f f e rence ,  PLa in t i f f s  mus t  be  ab le  to  show

De  [endan t  Kennedy ' s  *  ( 1 )  sub jecC ive  know ledge  o f  a  r i s k  o f

se r ious  ha rm. '  and  (2 )  d i s rega rd  o f  t ha t  r i sk  (3 )  by  conduc t  t ha t

i s  mo re  Lhan  mere  neg l i gence .  "  Dang  ex  re I .  Dang  v .  She r i f f ,  856

F .3d  842 ,  850  (11 th  C i r .  2017 )  ( c i t i ng  McE f l i go r r  v .  Eo fey ,  182

F .3d  1248 ,  1255  (11 th  C j - r .  1999 ) ) .  The  Cou r t  w i f f  cons ide r  each

o f  t hese  fac to rs  to  de te rm ine  whe the r  P fa in t i f f s  have  i den t i f i ed

enoL lg j l  ev  i  dence  Lo  c reace  a  genu  i  ne  d i spuLe  o f  ma te r  i a l  f ac t  as

to  wheLhe r  De fendanL  Kennedy  was  de -L ibe race l y  i nd j  f f e renc  t o

Lo f l i n '  s  se r i ous  med i ca l  need .

F i r s t ,  t he  Cour t  mus t  cons ide r  whe the r  p fa in t i f f s  have

iden t i f i ed  any  ev idence  f rom wh ich  a  reasonab .Le  j u ry  cou ld  f i nd

tha t  De fendan t  Kennedy  had  sub j  ec t i ve  know ledge  o f  t he  r i sk

posed  by  Lo f l 1n ' s  med ica f  cond i t . i on ,  I n  h i s  mo t ion /  De fendan t

Kennedy  a l l eqes  tha t  t he re  i s  no  ev idence  tha t  he  knew Lo f l i n

needed  more  ca re  than  he  was  a l ready  rece i v ing  a t  t he  CCDC.  fn

suppo rL  o f  h i s  a rgumen t .  De fendan t  Kennedy  c i r es  D r ,  pugh ' s  own

tes t imony  t ha t  he  d i d  no t  be l i eve  Lo f l i n  was  rece i v i ng

i n a c i e o t - a l e  c a r e  w h i l e  h c i  n . ' r  f  r e a r  c , - l  : r  l - h a  a r - n a  i n f i r m r - . ,_ r . f  q u . 1 u u  w r . .  _ !  ! L r : , : J  . - - _ _ - . . _ - - r  p r l o r
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- r l  h r  s  h ' r c n i  f a  1  i  : : t 1 g n

' l  
? 1  )  D o f  o n . l a n j -  K o n n c d r z

T o f  l i -  a n d  , l I  e o c s  L h a c

on  Ap r i l  1 ,  2414 .

no tes  tha t  he  neve r

(Doc .  93 ,  Ex .

n e - c o n a l  I  v  e t z :  r r a  e d

P  o F t q  F q q t r q q m o a j -  j - the  re f l ed  on  D r .

d e L e r m j  n e  w h a L  c a r e  w a s  n e c e s s a r y .

t ha t  Lo f f i n  was r c r - a  i  r r i  n r r  ^ . l F . r l r ^ i a

R a / - ^ r r e F  n r  P r r d h

ca re /  De fendan t

I e p o  r l  e o

con tends  Lha t  he  had  no  know ledge  tha t  Lo f f i n  needed

feve . I  o f  ca re  o r  was  a t  r i sk  o f  se r i ous  ha rm.

A f t . e r  ca re fu l  rev . i ew ,  t h i s  Cour t  f i nds  De fendan t  Kennedy /  s

: r - t r m a n t  i n n i n n  A e  r  c t - : r F i n ^  n l - : - l  i T T ^  l - - ' - ^r r r L l r r 9 .  ^ J  u  J L U _ L - r , l  P U r r r ! r  r _ L d ' L r L L t r t >  t t d v E :

o f fe red  ev idence  tha t  De fendan t K e - r c d v  L n e w  r i l - \ r '  r  
1  S u f  I e r e d

f r om a  se r ious  med ica f  cond i t i on  desp i te  the  fac t  t ha t  De fendan t

Kennedy  had  neve r  pe rsona l .  l y  eva -Lua ted  Lo t l  i n .  Spec i f i ca I I y ,

P la in t i f f s  have  i den t i f i ed  two  conve rsa t i ons  be tween  Dr D r  r . r  h

o fand  De fendan t  Kennedv  where  thev  d i scussed  the  resu f t s

Lo f l i n ' s  echoca rd iog ram and  h  j . r s  t r ea tmen t ,  ( I d .  a t  113 . )

M . \ r a  i m n ^ r !  ^ ^ t  l 1 r  h / \ , , , a r ' 6 r+ r L r t , v '  e e l L  r l , Pfa in t i f f s  have  a l so  Drov . i ded

ev idence  tha t  De fendan t  Kennedy  had  reason  r -o  know tha t  Lo f f i n

was  noL  rece i v . i ng  adequaLe  ca re  f o r  h i s  se r j ous  med  i ca l

cond i t l on  a t  t he  ccDC.  P fa in t i f f s  have  i den t i f i ed  ev idence  tha t

1 r  D  t . r h  q n o r - ' f  i n a l I r u  a . ) n r : . j -  c . l  D p f o n r . j : n r  K o n n o d r r  h a n r , r e ^  A ^r u s J  r y  _  - \ s , " r u u ) /

be f leved  tha t  Lo f f i n  shou fd  be  sen t f  . \  t  h a - J o m  1 n

orde r  t o  rece i ve  more  ca re  than  cou ld  be  p rov ided  a t  t he  CCDC.

( l ! .  aL  85 ,  114 .  )  I n  ch i s  Cou r t ' s v j e w .  c h i s  f a c t  a l o n e  i s

. o n a  r r t h  r r . r  :  - a a e n - a h l e  i r t r v  r r -  a . ) n ^ t  a J ^  r L ^ !  |  . , ^ n n 6 . j \ r
I \ C - _ _  ' J /
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had  know ledge  t hac  Lo l l i n ' s  cond i t i on  posed

h i s  nea l ch  and  t ha t  he  neeoed  a  h i ghe r  l eve l

a

o f

se r i ous  r i s k  t o

ca re  l han  cou ld

r \ a  n r - 1 \ ' -  ^ a d  e r  t ^ a  t  C D C .

Af te r  conc .Lud ing  tha t  t he re  i s  ev ldence  De fendan t  Kennedy

had  know ledge  o f  t he  se r i ous  r i s k  t o  Lo f l i n ' s  heaL th ,  r he  Cou rc

mus t  cons ide r  whe the r  P la in t i f f s  have  o f fe red  ev idence  tha t

De fendan t  Kennedy  d i s rega rded  LhaL  r r sk ,  f n  h i s  mo l i on ,

n 6 € a h ^ 3 h r  r . a r n a r l . ,  r o n t e n d s  t h a t  t h e r e  i s  n o  e v i d e n c e  j - n  t h e

r eco rd  co  es lab l  j  sh  t ha t  he  d i s . r ega rded  any  r i s k  Lo  Lo f -L i n ' s

hea f t h .  He  a l l eges  LhaL  Lo f l i n  was  p rov ided  w i ch  t he  same  -Leve f

o f  ca re  i n  t he  CCDC tha l -  he  wou ld  have  rece l ved  i f  he  had  been

admiLLed  i n ro  a  hosp i caJ .  Mo reove r ,  De fendanL  Kennedy  conLends

tha t  t he re  i s  no  ev idence  Lha t  he  b l ocked  D r ,  Pugh  f r om send ing

I  a l  l  i n  t  ^  i h A  F m a r . t d n . \ t  r  t ' \ t ' \ m  T n c r F . a . l  n a f  a n . l a n i  T { a n n a . l r r: r _  r ! L r r _ r L u  t /

t ha t  t he  ev idence  shows  he  recommended  a  be t te r  cou rse  o f  ac t i on

to  ensu re  t ha t  Lo f f i n  was  ab fe  t o  see  a  ca rd io l og l s t ,  He

con rends  rha t ,  a t  bes t .  P la i n t i f f s '  c - I a im  i s  a  cha l l enge  co  che

adequacy  o I  L reaLmenL  Lo i f j n  r ece i ved  and ,  r he re fo re ,  i  s

i nsu f f i c j en r  t o  show  tha r  he  d i s rega rded  t he  se rLous  r i s k  posed

h r ,  
- n f  

l i - . s  - n - / j i - r . , n .

F i r sL /  Lhe  Cou rL  re j ec t . s  De tendan t  Kennedy ' s  conLen t i on

LhaL  Lh i s  case  snou ld  be  more  app rop r i a re l y  v i ewed  as  a

comp la jnc  abouL  t he  adequacy  o f  Lo f l i n ' s  r r eaLmenr - .  Wh i I e  Lo f l i n

d id  i n  f ac t  rece i ve  some t rea tmen t  a t  t he  CCDC,  P la in t i f f s ,
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c la im  cen te r s  on  t he  t en -day  de lay  t r om the  po in r  j n  wh i ch  D r .

P roh  he l  i  e rzec l  f he f  Lo f f i n  needed  more  ca re  than  cou ld  be

p rov ided  i n  t he  CCDC and  rhe  da te  t haL  Lo f -L i n  was  ac tua l l y

adm i t t ed  t o  t he  hosp i t a l .  As  such ,  P la i n t i f f s '  c f a im  i s  no t

r e - e  I  v  h a r  T , o ' l  :  t ,  1  ̂ ^ o i  r z o , l  i  n : r ' l o r r r r ' r - e  r n e d i c a l  L  r e a  t m e n t  o r  L h a t

Defendan ts  made  an  improper  med ica l  dec i s ion  abou t  h i s

p r t L 6 r  p l a i n t i f f s  h a v e  3 l - a c o d  f h a t  - h c r e  w a S  a

DurDose fu f  deLav  . i n  h i s  ca re  tha t  amoun ted  to  de ] . i be ra te

ind i f f e rence  to  the  known  r i sk  o f  h i s  hea r t  cond i t ron ,

Wh i l e  che  Cou r t  r e j ec t s  De fendan r  Kennedy ' s  conLen r i on  rha r

P laLnL i f f s '  c l a im  i s  me re .Ly  one  based  on  med i ca -L  ma lp rac t i ce ,

th i s  Cour t  mus t  s t i f f  de te rm ine  whe the r  PLa in t i f f s  have

i r J e - f  i f  i e d  a n r r  e v  i r J e n c e  c h a L  D e f e n d a n t  K e n r e d \ /  c J r  q - F a ^ - . l a d  t h e

r i s k  r o  Lo f l i n ' s  hea l t h .  "A  p l a i n r i f f  may  es tab l i sh  a  p r i son

o t f i c i a f ' s  de l i be race  i nd i I f e rence  by  show ing  t haL  rhe  o f  f  i c i a - I

f a i f ed  o r  re fused  to  p rov ide  ca re  fo r  a  se r ious  med ica l

cond i t j on ,  de layed  ca re  ' even  f o r  a  pe r i od  o f  ho r r s , '  chose  ' an

eas ie r  bu t  l ess  e f f i cac lous  cou rse  o f  t r ea tmen t r '  o r  p rov ided

^ : 1 6  - h . ,  r ^ - ^ d q l  v  i n a r - l c c r . r a . a ,  c .  t s o  c u r s n r v  a s  . n  a m o u n tJ v ! q r J v ! ) i

Lo  no  r . r ea rmenL  a r  a l l . '  "  C la r k  v .  Banoy ,  No .  2 :10 -CV-00169 ,

2011  WL  1346915 ,  a t  *3  (N .D .  ca .  Ap r .  B ,  20 I I )  ( quo t i ng

McE l l l go t t  v .  Fo l - ey ,  I 82  E .3d  L282 ,  7255  (1 l t h  C i r .  1999 ) ) .  I n

L h i s  C o u r t ' s  v i e w ,  a  r e a s o n a b l e  j d r y  c o u l d  f i n d  t h a L  D e f e n d a n L

Kennedy  d i s rega rded  the  known  r i sk  to  l o f l i n ' s  hea_ l th .
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Pla in t i f f s  have  i den t i f i ed  ev idence  tha t  D r .  Puqh  ca . l . l ed

h o f  o n r l : n .  r . ' ^ r n A . l \ ,  ^ n ^  i m m 6 . { i  d  L o  S e n d  l o f l i n  L o  L h e

emergency  room so  t ha t  he  cou fd  see  a  ca rd io l og i s t .  {Doc .  93 ,

Ex .  2  a t  119 .  )  A f t e r  D r .  Pugh ' s  conve rsa t i on  w l t h  De fendan t

K p n n a r i r r  i h a  \ / r q i I  j -  . l  A  a A r . i i n l n r r i  q F  \ ^ r . ^  q  r ] o l : r r c d  f r ) r  I  a n  . ] - . . ^r \ c - r  r r u l r  - r r c  . v - v 9 - J  , u / L s  ! v !  L L - r  u o y r

desp r ' - e  Lhe  known  seve r i t y  o f  Lo f f i n ' s  cond iL ;on .  (Doc .  9 j ,  Ex .

1a t  110 . )  Based  on  t h l s  de lay ,  t he  Cou r t  f i nds  t ha t  P la i n t i f f s

have  i denL i t i ed  enough  ev idence  LhaL  De fendanc  Kennedy

d j - s rega rded  the  th rea t  t o  Lo f f i n ' s  hea f th  to  su rv i ve  summary

j  udgment .

P la i n t i f f s .  howeve r .  musL  a l so  be  ab -Le  t o  show  a  genu ine

n  i  q n r -  e  . ' f  ' r a 1 -  F r : a  l  f  a c I ]  t h a t  D e f  e n d a n r  K F n n F i l v '  c  c j  i  s - c o a  r d  o f

r he  known  r i s k  was  more  Lhan  mere l y  neg l i genL .  I n  h i s  mo t i on ,

De fendanL  Kennedy  pu rpo rLs  Lha t  t he re  was  no  ev idence  Lha t  h i s

ac t i ons  we re  e i t he r  g . r ossLy  i  ncompe ten t  o r  i nadequa te .  I n  h i s

v iew ,  h i s  recommenda t ion  to  no t  send  Lo f l i n  t o  the  emergency

room was  ac tua l l y  t he  bes t  dec i s i on  t ha t .  cou ld  have  been  made

fo r  Lo f I i n '  s  t rea tmen t .  A f te r  a  ca re fu f  rev iew  o f  t he  reco rd ,

' r r a  l _ n . r  ^ - - e e ,

I n  Me l t on  v .  Abs ton /  841  F .3d 1223 (11 th  c l r .  2A t6 ) ,r2a1 ,

Appea I  sthe  ELeven th  C l r cu i t  Cour t  o f

d e  f  e n d a n t

a w l ^ l ^ n : f i ^ n

| , l a ^  ' ' l ^ t  ^ . , ^
u c f d y -

or  fo r  non -med ica l  rea  son  s

n Y ^ - . ]  l ^ l  f  l a - r  \ \ f  ^ l
P r v v f u c u  L d l

t r ea tmen t  w i thou t

r n a \ /  :  I  q r - l  e w h i  l _ ' i  r

Pla in t i f f s  havede l i be ra te  i nd i f f e rence .  "  I n  t h i s  case ,
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i den t i f i ed  ev idence  tha t  t he dec i s ion  no t  t o  immed ia te l y  send

Lo f l i n  t o  rhe  emergency  room was  j  n f l uenced  by  non -med j  ca f

F - i  r e r  D r  p . - . r F  I  a q t i  - i F d  l - L 4 l -  h c  w a e  a ^ n s t a ' 1 1  
-  

v  U n d e f.  u 9 r I  L s J L ! !

r .  r e s q r r r e  t o  m a k e  c e r t a i n  m e d i c a f  d e c i s i o n s  l n  o r d e r  t o  a v o i d

c o s L S .  ( D o c .  9 3 ,  E x . 2  a c  7 9 . )  S p e c i i  i c a l - L y '  h e  n o t e d  t h a t  L h e r e

L , : t e  n r a q q l r . a  f r ^ m  n p f  e n . l ^ n t  K e n n e d v  r o  : r r . 1  i ' l  s e n r l i - n  n - 'r ! ! - : . r v  r - !  '  - Y  P - - J u l e L J

r .  t l - F  h o s n i ' a l  i n  o r d e r  t o  a v o i d  c o s t l y  m e d j c a l  e x p e n s e s .  ( f d '

a t  S 4 .  )  A d d i t i o n a f f y ,  P l a i n t i f f s  i d e n t i f i e d  e v i d e n c e  t h a t  t h e

d p  a r r  i -  I o f - ' n ' s  c a r e  w a s  c r e a l e d  i n  o r d e r  L o  a r t e m p l  t o  g e t

L o f L l n  r e l e a s e d  f r o m  i n c a r c e r a t i o n  b e f o r e  h i s  a p p o i n t m e n t  w i t h

- h o  . - ^ . r l ' o  ' r o ' s f  .  /  l d .  a t  4 0 ,  8 1 . )  D r ,  P u g h  t e s t i f i e d  t h a t  w h e n

n r i c a r a r <  r " r o r a  a v n o r - F o d  r n  h a v e  - c l s f  l \ /  r e ' l i  r - a  l  f  r e a l - T e r l .  r -
v - - - - ' ] /

-  - a i r - n  j -  . \  r F . r ' t F s -  r l - a f  t -  h n s e  n - i  S n r e r S  W e I ew c r r  l J l a u L r t s  l L Y q u r s

r e l eased  f r om i nca rce ra t i on .  ( I d .  a t  38 . )  I f  Lo I l  i n  was  re l eased

[  - n . n  ]  n r - , :  - ; - 6 - 2 .  : , - r "  t - L a -  h . c  n - r v a t e  i n S U f a n C e  W O U f d  b e

r c n o n s i h l o  f a r  F l l  o f  h i s  m e d i c a l  c o s t s ,  ( I d .  a t  4 0 . )  I n

a c c o r C a n c e  w i t h  t h e  s t a n d a r d  p r a c L i c e '  D r .  P u g h  t e s r i I j e d  L n a t

h F  s n o k o  w  i  -  F  D e  I e n d a n t  W  i  ] c h e r  t o  r e q u e s t  L h a t  L o f l  i n  w a s

r c - e a s e d  . r o n  i a , - .  1 - A  i r -  ? a  \  R . s e d  O n  L h i S  e v i d e n c e ,  a

r e a s o n a b l e  i r r r v  c o u l d  c o n c f u d e  t h a t  L o f l i n ' s  a c c e s s  t o  m e d i c a ]

c a r e  w a s  d e l a y e d  i n  o r d e r  L o  s a v e  m o n e y ,

I n  h i s  m o t j o n /  D e f e n d a n c  K e n n e d y  c o n t e s t s  D r .  P L l g h ' s

t e s l -  i  m o n \ /  A n . ' l  , a  r . r r e s  t h a t  t h e r e  w a s  n o  f  i n a n c i a l  r e a s o n  b e h i n d

L n e  d e c i s j o n  L o  d e J a y  L o f l i n ' s  L r e a L m e n t .  I n s t e a d ,  h e  a r g u e s
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t haL  t he  dec i s i on  t o  make  an  appo in tmen t  w i t h  Lhe  ca rd io l og j s t

was  t he  bes t  cou rse  o f  ac l i on .  On  a  moLLon  f o r  su f l una  r y  j udgmenL ,

however ,  De fendan t  Kennedy ' s  a rgumen ts  a re  immate r ia l .  A t  t h i s

r h i s  ( l . J  r t  i s  s i m n l v  d 6 l p a p i n i n n  r . r h e l -  h o r  l - F c r p  i S  aJ  - q Y L  '  o f r t L l ,  I  y  v v L L  l r r r + r r t r r Y

^ a . 1 - i F a  - . r  i  c n . - 1 -  o  ^ -  . l a L e r i a I  I a c r  t h a t  D e f e n d a n r  K e n n e d y  w a s  m o r e
Y L r r u + r r v

f h a n  ' r F r F ' \ /  r p . r  i o e n t -  ' ^ , h o n  h a  . l i  q r e / - r . a r d e d  t h e  r i s k  t o  L O f l i n ' s

hea f th .  Because  P la in t i f f s  have  i den t i f i ed  ev idence  tha t  t he

dec i s ion  to  de lay  Lo f .L in ' s  ca re  was  based  on  non -med ica f

. . n .e rns  -  f h i  s  Co r r r t  f i nds  t ha t  P la i n t i f f s  have  me t  t he i r

bu rden .  P la in t i f f s  have  shown  tha t  t he re  i s  a  genu ine  d i spu te  o f

mare r i a  r  f acc  as  ro  wheLhe r  De fendan t  Kennedy  i ncen r i ona l l y

de layed  Lo l l i n ' s  ca re  t o  save  money .

ove ra11 ,  P fa ln t i f f s  have  been  ab le  to  show some ev idence

tha t  De fendan t  Kennedy  knew o f  t he  se r ious  r i sk  to  Lo f I i n ' s

hea l t h  and  rhaL  he  d i s rega  rded  rhaL  r i s k  ch rough  ac r i ons  t ha t

we re  more  I han  mere l y  neg l i gen t .  As  a  resu l t ,  P -La in t i [ [ s  have

su I f r c i en r l y  i denc i f i ed  ev idence  Lo  es lab ] i sh  a  genu ine  d i spu te

o f  ma te - r i a -L  f acL  t ha t  De fendan t  Kennedy  was  de l i be ra te l y

i nd i f f e ren t  t o  Lo f l i n ' s  med i ca f ^ e F . ] q  l r n r . r o , r c - -  t h j S

de te rm ina t ron  does  no t  end  t h i s  Cou r t ' s  i ngu i r v .

c .  Causa t i on

fn  o roe r  r o  su rv i ve  summary  j udgmenL ,  P la j n r - f f s

be  ab l -e  to  show a  causa l  connec t i on  be tween  De fendan t

a l l eged  de l i be ra te  i nd i f f e rence  and  the  ha rm to  Lo f f i n '

mus t  a f  so

K o n  n  o d  r z ,  <

s  h e a f t h .
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I n  t h i s  case ,  De fendan t  Kennedy  a rgues  tha t  even  i f  t he  Cour t

were  to  f i nd  ev idence  tha t  he  was  de l i be ra te l y  i nd i f f e ren t  t o

Lo f f l n ' s  se r i ous  med i ca f  cond l t i on ,  P la i n t j - f f s '  c f a ims  mus t  f a i l

because  the re  i s  no  ev idence  tha t  any  o f  h i s  ac t i ons  caused

Lo f i i n ' s  ha rm .  I n  suppo rL  o f  h i s  a rgumen t ,  De Ie r . dan t  Kennedy

n r 6 c F n r - c  r r " r n  r l i  . F f F - t r n t  r e a s o n S  a s  r o  w h y  P l a i n t i f l s  h a v e  f a i f e d

t o  esLab l  i  sh  causa t i on .  F i r s t , con tends  tha t  he  was  no t

d i rec ' , l y  i n  cha rge  o f  Lo f l i n ' s  ca re  and  d id  no t  impede  Dr .

Pugh ' s  ab i l i r y  r o  send  Lo f - i n  t o  t he  emergency  room.  He  pu rpo r t s

tha t  D r .  Pugh  was  pe rm i t t ed  to  send  Lo f l i n  t . o  t he  eme. rgency  room

wi thou t  h i s  app rova f .  As  a  resu l t ,  he  con tends  the re  i s  no

causa l  connec t i on  be tween  h i s  recommenda t ion  and  the  a l l eged

lack  o f  t rea tmen t  f o r  Lo f f i n .  Add i t i ona l l y '  De fendan t  Kennedy

a - ' a - ^ e  l - h a l -  F h a r o  i  c  - r  n  i c h  r - a  t - h . l -  L o f l i n  w a S  r e c e i v i n g  t h e

same .Leve1  o f  ca re  a t  t he  CCDC tha t  he  wou fd  have  rece i ved  a t

t he  hosp i t a f .  The re fo re ,  even  i f  Lo f l i n  shou fd  have  been  sen t  t o

f h e  h o s r ) i t a l  t h e  f a i l u r e  t o  d o  s o  d i d  n o t  c o n t r i b u t e  t o  h l s

d e a t h .

' I h a  a ^ , , r t -  h n u a r r o r  . . i n a c  n ^ t -  r d r a a  F " i  r e l  D l  r  i n r  i  F F e  h - ' ' ^- - v L  u Y ! r s .  ! f  - r L ,

i d e n L i f i e d  t e s t i m o n y  L h a L  L o f I i n  w a s  n o t  r e c e i v i n g  a d e q u a t e  c a r e

a r  t h e  C C D C .  D r .  P u g h  t e s E j f i e d  L h a L  L o l - l  i n  w o u l d  h a v e  r e c e i v e d

b e r  r e r  c a r e  a t  t h e  h o s p  i  L a l  b e c a u s e  L h e  h o s p i t a l  i s  m o r e

a a , r i n n a . r  - h : n  * h a  - . . r  ^ . - ' .  ^ b t a i n  r e s u . L t s  f r o m  l a bc a u t P P c u  J a L t  q u f L ^ l y

t es r i ng  and  sc reen ings .  (Doc .  93 ,  Ex .  2  a t  68 -9 . )  I n  add i r i on ,

he
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l *  I d i ^ k ' ' f  f e ' s  e x n a - -  n ^ i n i  n -  d  i - ^ ^ t  v  r r - r *  r : . 1  : r - q  n a T a n d a n tJ  l z r P L ! r  v r l L v L r - t

Kennedy ' s  conLen t i on  t ha t  Lo f l i n  was  rece i v - i ng  adeq la te  ca re  a t

t he  CCDC.  (Doc  69 -2 .  Ex .  1  a t  6 -1  . )  Mo reove r ,  D r .  W ick l i l - f  e

n n i  n a r t  t  h r f  t n F t  i n ,  c  c h : n n o c  n f  r o r - n r r a r r ,  . . ] ^ ^ r ^ - - ^ . , ]  , . ? i  - ^  ^ - ^ h  . l ^ \ ,v P _ _ r E u  r l J v c - y  w f  L , ,  c d L i r  u q y

h a  , " > c  n n r  r a a a i u i  : - i  ^  ^ a - ^  i  T , ' l  I  R . a e a d  , ' \ n  n r  P r r n h ' c- r r r r 9  o P P r u y r - r a L s  u o ! s .  \ r u .  /  ! u J L u

and  D r .  W ick l i f f e ' s  t es t imony ,  a  r easonab le  j u r y  cou fd  conc l  ude

f h : l -  r h a  a l a l  e r r  i n  c a n d i n a  T . n f  l i n  i - h a  h n e n i f a l  d i  r a r - r l r r

con t r i bu ted  t o  Lo f l i n '  s  dea th .

Second ,  P1a inL  j  f f s  have  p rov  i ded  ev  j dence  connec t i ng

. ) F a F n - l : n  
K a r n a d v  l -  r . )  h e  r l e l  a v  f  h F  j -  n a v  l ^ a v e  e y a - F r b a L e d

Lo f  I  i  n '  s  cond  i t i on ,  D r .  Pugh  con tacced  D r .  Kennedy  requesL  i  ng

tha t  Lo f l i n  be  sen t  t o  t he  emergency  room.  (Doc .  93 ,  Ex .  2  a t

6 q  I  I - l f  i m a f c l r r -  f ) o € e n d , a n r  K a n n e r J r r  c l i r . l  n o t  w a n t  t o  s e n d  L o f l i n

f o  ] - h e  e m e r . r e n . \ /  r o o m  a n d  t h e  d e c i s i o n  W a S  m a d e  t h a t  a n  o f f s l t e

. ^ h ^ ; n + - 6 ^ r  - h ^ , . 1 ^  b e  S C h e d u f e d  f O r  l A n  c l a r z s  I a - e -  / T . 1 .  a ts q y J \ r !

L2 I . )  Wh i l e  D r .  Puqh  was  i nvo f ved  i n  Lhe  dec i s i on  t o  de lay

Lo f l i n ' s  ca - re f  che re  i s  no  requ i remen t  LhaL  De fendan t  Kennedy

was  t he  so fe  reason  t ha t  Lo f l i n ' s  t r ea tmen t  was  de layed .  F rom

th i s  ev -Ldence ,  a  r easonab le  j u r y  cou ld  conc l  ude  rha t  De fendan l

K o n n c r i r r  r - , a r < a d  f l r  D r , ^ h  n  / - \ l -  r n  e a n d  I a f  I  i  n  i ^  1 - h a /  room

as  i n i  L i a l l y  r eques red  by  D r .  Pugh .  As  such ,  Lhe  Cou r t  f i nds

Lha t  De fendan t  Kennedy  i s  no t  enL  i L l ed  ro  su runa ry  l udgmen t

because  P la i nc i f f s  have  esLao l  i shed  enough  ev idence  o f  a  causa_ I

f i nk  be tween  De fendan t  Kenned l l ' s  ac t i on  and  Lo f f i n ' s  dea th .
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d .  Conc  I us i on

P la in t i f f s  have  p rov ided  ev idence  tha t  Lo f l i n  su f fe red  f rom

a se r ious  hea l th  cond i t i on  wh i l e  i nca rce ra ted  a t  t he  CCDC.

Moreove r ,  PLa in t i f f s  have  i den t i f i ed  ev idence  tha t  De fendan t

Kennedy  knew  abou l  t he  seve r i t y  o f  Lo f l  ,  n ' s  cond iL i on  and

d rs rega roeo  t he  r i sK  Lo  h j s  hea l t h  by  . r c t i ons  t haL  ne re  more

t h a n  m e - e - v  r e o  i o e n r .  B e C a u S e  P f a i n L i f r .  L = r ' a  - h a ' . r r  =  ^ a n u i n e

d ispu te  o f  ma te r i a l  f ac t  as  to  whe the r  De fendan t  Kennedy  was

de l i be ra te  ' y  i nd  i  f f e renL  t o  Lo f I i n ' s  hea l  Lh ,  De fendanc  Kennedy .  s

mo t j on  f o r  sununa ry  j udgmen t  w i t h  r espec t  co  P la i nc i f f s ,  c l a im

tha t  he  was  de l i be ra te l y  i nd i f f e ren t  t o  Lo f f i n ,  s  se r i ous  med i ca l

need  i s  den . i ed .

B .  Wrong fu l  Dea th  C fa im

In  add i t l on  to  the i r  de ] i be ra te  i nd i f f e rence  c la im  under  42

U .S .C .  S  1983 ,  P fa i n t i f f s  a l so  seek  recove ry  aga ins t  De fendan t

Kennedy  based  on  Lo f f i n ' s  w rong fu ]  oeaLh .  (Doc .  92  a t  23 . )  F rom

the  amended  comp la in t ,  i t  1s  unc lea r  1 f  p la in t i f f s  w ish  to

pu rsue  a  w rong fu l  dea th  c fa im  as  a  s ta te  l aw  cause  o f  ac t l on  o r

pu rsuan t  t o  t he i r  c l a im  unde r  42  U .S .C .  S  1983 .  To  t he  ex ten t

t haL  P la j nL j f f s  w i sh  t o  b r i ng  t h j s  c f a i n  pu rsuan t  Lo  che i r

de l i be ra te  l nd i f f e rence  c fa im  unde r  42  U .S .C .  S  1983 ,  t h i s  c f a im

surv i ves .  Th i s  Cour t  has  den ied  De fendan t  Kennedy ' s  reques t  f o r

sun rmary  j udgmen t  on  P la in t i f f s '  de l i be ra te  i nd i f f e rence  c la j -ms

and ,  che re fo re ,  canno r  d i sm-ss  any  co r respond i  ng  w rong fu  I  dea rh
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c Ia im .  However /  t o  t he  ex ten t  t ha t  t he  wrong fu l -  dea th  c la im  i s

b roughL  pu rsuanL  co  s taLe  I aw ,  Lh i s  c l a im  fa i l s .  PLa inL iF f s

concede  i  n  Lhe i  r  b :  i e f i ng  t haL  " summary  ' j udgmenL  shou l  d  be

enLe red  i n  f avo r  o f  lDe fendan t l  Kennedy  on  t he  s raLe  _aw

wrong fu l  dea th  c l a  im  on l y .  "  (Doc .  19  a t  16 .  )  As  a  resu l c ,

l l e f  e n d a n r  K F n n a . l \ / '  q  m n r  i n n  i  c  . r n ^ n r A . l  
" r i  

r h any

wrong fu l  dea lh  c l a im  based  on  s ta te  - aw .

T ] I .  CLAIMS AGATNST DEFENDANT CORIZON

In  the i r  amended  comp la j , n t ,  P la in t i f f s  aLso  b rough t  su i t

aga  j ns t  De fenoan t  Co r i zon  a l l eg ing  Lha t  j L  was  de l i be ra te l y

i nd i f f e rence  t o  Lo f l i n ' s  se r i ous  med i ca f  cond i t i on  by  i t s

p rac r i ce  o f  de lay i ng  med i ca l  ca re  i n  o rde r  Lo  save  money ,

Aga ins t  De fendan t  Co r i zon ,  P la i n t i f f s  seek  damages  based  on

De fendan t  Cor t zon '  s  de - I i be ra te  i nd i f f e rence  and  fo r  Lo f l i n ' s

wrong fu l  dea th .  S im i l a r l y  t o  De fendan t  Kennedy ,  De fendan t

Co r i zon  has  a l so  f i l ed  a  moL ion  f o r  su r r l t r a r y  j udgmen t  seek ing

d i - sm issa l  o f  P la i n t i f f s '  c l a ims .  I n  i t s  mo t i on ,  De fendan t

Cor i zon  makes  s im i l a r  a rgumen ts  to  those  ra i sed  by  De fendan t

Kennedy .  F i r s t ,  De fendan t  Cor i zon  con tends  tha t  p fa in t i f f s '

c l a im  fo r  de l - i be ra te  i nd i f f e rence  fa i l s  because  p la in t i f f s  have

fa l f ed  t o  show  tha t  Lo f l i n ,  s  cons t i t u t i ona l  r i gh t s  we re  v l o fa ted

o r  t ha t  De fendan t  Cor i zon  had  a  po l i cy  o r  cus tom tha t  caused

Lo f l i n ' s  cons t i t u t i ona l  r i gh t s  t o  be  v i o l a ted .  I n  add i t i on ,

De fendan t  Cor i zon  con tends  tha t  because  p fa in t i f f s ,  c l a im  fo r
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de l i be ra te  i nd i f f e rence  f a i I s ,  P la l n t i f f s '  w rong fu l  dea th  c fa i n

mus t  a l so  be  d i sm issed .  Fo r  many  o f  t he  same  reasons  d i scussed

above ,  t h i s  Cou r t  can  on l y  pa r t i a l l y  ag ree .

A .  De f i be ra te  Ind i  f f e rence

In  i t s  Mo t ion  fo r  Summary  Judgmen t ,  De fendan t  Cor . i zon  f i r s t

con tends  tha t  i t  i s  en t i t l ed  to  summary  i udgmen t  on  P la in t i f f s '

c f a im  tha t  i t  was  de f i be ra te l y  i nd i f f e ren t  t o  Lo f l i n ' s  med i ca f

needs .  A l t hough  De fendan t  Co r i zon  i s  a  p r i va te  en t i t y ,

P la i n t i f f s '  su i t  f o r  de l i be ra te  i nd l f f e rence  unde r  42  U .S .C .

S  1983  i s  f unc t i ona l l y  t r ea ted  as  a  su i t  b rough t  aga ins t  a

mun i c i pa l i t y .  Buckne r  v '  To ro  I  LL6  E .3d  450 ,  452  (11 th  C i r '

L99 '7 )  ( ho fd i ng  t ha t  when  a  p r i va te  en t i t y  con t rac t s  w i t h  a

. . \ rn t \ /  f  n  n ro r r i  c l e  ned ica l  se rv i ces ,  " . i t  becomes  the  func t . i ona l

equ i va len t  o f  t he  mun i c i pa l i t y " )  '  As  such ,  P la i n t i f f s  canno t

ma in ta in  a  su i t  aga ins t  De fendan t  Cor i zon  based  on  the  doc t r i ne

o f  r espondea t  supe r i o r .  Mone f f  v .  Dep ' t  o f  Soc .  Se rvs . ,  435  U .S .

658 ,  69 I  ( 1S?B) .  Ra the r ,  f o r  P la i n t i f f s  t o  ma in ta i n  a  c .La im  fo r

de l i be ra te  i nd i f f e rence  aga ins t  De fendan t  Cor i zon ,  P .La in t i f f s

mus t  be  ab le  Lo  show  "  ( 1 )  r ha t  l Lo f l i n ' s l  cons t i t u t i ona  l  r i gh t s

were  v io la ted ;  Q)  tha t  IDe fendan t  Cor j - zon ]  had cus tom o r

po l i cy  tha t  cons t i t u ted  de l i be ra te  i nd i f f e rence  to  tha t

consc iuu r i ona l  r - gh t ;  and  (3 )  t haL  Lhe  po l i c y  o r  cus tom caused

Banksho t  B i I l i a rds ,  I nc .  v .  C i t y  o f  Oca la ,  634the  v i o l a t i on ,  "
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F .

F .

3d

3d

L340,  \349  (11 th  C i r .  2011)

L283 ,  I289  ( l1 th  C i r .  2004) )  .

(quo t i ng  McDowef f  v ,  B rown ,  392

a .  Cons t i t u t i o r l a l  v i o la t  i on

De fendan t  Cor i zon  f i r s t  a rgues  tha t  summary  j udgmen t  i s

.ann ron r i  a fe  he r :a r r se  P fa ln t i f f s  have  fa l f ed  to  es tab f i sh  an

, r ^ - t o r  t r r  i nn  r : ons r  '  f  r r t i  ona l  v i o l a t i on  sub jec t i ng  i c  Lo  f i ab i f i t y

unde r  42  U .S .C .  S  1983 .  De fendan t  Co r i zon  con tends  t ha t  based  on

a  f avo rab l  e  r u1  i ng  on  De fendan t  Kennedy ' s  moL ion  f o r  su f l lma ry

judgnen t ,  P la in t i f f s  a re  unab le  to  show an  under l y ing

cons t l t u t i ona l  v io la t i on .  Because  De fendan t  Kennedy  1s  en t i t f ed

i " ^^h^h ] .  De fendan t  Cor i zon  ma in ta ins  tha t  i t  i s  a l soL U  >  u r l u t L a r  y  J  u u g r L t c r r L ,

enL j  t  l ed  t o  summary  j udgmen t .

Howeve r ,  t h i s  a rgumenc  f a i I s .  As  d j scussed  above .  De fendan t

Kennedy  i s  no l  en t j t l ed  Lo  summary  j udgmen t .  P la i nc i f f s  have

: r r cn -  i t i , - r l  enn r -oh  ev idence  t haL  De fendan t  Kenneoy  was  i n  f acL

c le l  i be ra te l v  i nd i f f e ren t  t o  Lo f l i n ' s  se r i ous  med i ca l  cond i t i on ,

As  a  resuL t ,  P fa i n t i f f s  can  es tab l i sh  a  cons t i t u t i ona l  v i o fa t i on

based  on  De fendanc  Kennedy '  s  de l i oe ra te  i nd i  f f e rence .  Fu  r t he r ,

De fendan t  Cor i zon  has  o f fe red  no  add i t i ona .L  reason  as  to  why

P la i n t i f f s  have  f a i f ed  t o  p rove  a  cons t i t u t i onaL  v l o l a t i on .  As  a

resu l t ,  De fendan t  Co r i zon  has  f a i l ed  t o  es tab l i sh  i t s

en t i t l emen t  t o  sum,na ry  j  udgmen t .
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F ,  P n l  i  ^ r r  ^ r  - , r a l  ^ m

Nex t ,  t he  Cour t  musL  de te rm ine  whe the r  t he re  i s  su f f i c i en t

ev  i dence  ro  c reaLe  a  genu -Lne  d i spuLe  o f  ma l -e r i a , l  f ac t  Lha r

DeFendan t  Co r l zon  had  a  po l i c y  o r  cus tom Lha t  was  de l  i be ra te l y

lnd i f f e ren t  t o  Lo f l i n ' s  med ica f  cond i t i on ,  I n  de te rm in ing

whe tne r  De fendan t  Co r i zon  had  a  po l  i c y  o r  cusLom/  t he re  j s  no

-eo | ] i  - e -en t  l h  j r  l -  f  he  . : r r q rnn  n r  no l  i  r v  a t  i s sue  i s  w r i t Len  o r  a r r

o f  f  i r - i a 1 l r ,  6 - 6 t , l o a t o ' l  ^ ^ i i ^ . '  . r ^ ^ h  "  
^ i . \ ' i - ^ -  . r f  \ r  ? ? (  F . 3 d!  L u ) / L v r r  U L J  i  /

1326,  1329-30  (11 th  C i r .  2003) t r : l - h a r  D l : i  n l i  f  F e

t h e r r  h t r d c n  h r z  e s r a h r  ' r  c r ' r i 1 f i  n r n o '  n f  a n  u n o f f i c j a l  c u s t o m  o r

r i r : . |  i  r - a  T d  T ^  r ' l  n  D l r i n r - i  F f c  h l  , e t  r r r n i a r l  l r r P- -ve  a

pa t t e rn  o f  s i n i La r  cons t j  Lu t i ona f  v i o l - a t i ons .  C ra ig  v .  F -Loyd

c t y . ,  643  F .3d  1306 .  1310  (11 th  c i r .  2011 )  .

I n  t h i s  case ,  De fendan t  Cor i zon  con tends  tha t  t he re  ' t j - s  no

ev idence  wha tsoeve r  t ha t  Co r i zon  had  a  po f i c y f  p rac t i ce ,  o r

cusLom o f ,  de l  i be raue  i nd i f f e rence . "  (Doc .  61  a r  12 . )  l ns tead ,

De IenCanL  Co r i  zon  a rgues  Lha t  Lhe  reco rd  suppo r r s  Lha t  t he re  i s

no  po -L i cy  o r  cuscom,  because  Lhe re  i  s  ev i  dence  Lha r  o rhe r

p r i sone rs  we re  sen t  t o  r he  emergency  room,  I n  f acc ,  De fendan t

Cor i zon  asse r t s  t ha t  P la in t i f f s  have  o f fe red  no  ev idence  o f  a

p r io r  s im i l a r  i nc iden t  l l he re  an  i nma te  was  den ied  access  to  the

emergency  room.  More  impo r ranc l y ,  De fendan t  Co r i zon  ma in ta i ns

tha t ,  i n  t h i s  case ,  La f l i n  \ ^ /a  s  p rov ided  w i th  the  bes t  ca re  tha t

he  cou l -d  have  rece i ved  wh i l -e  i nca rce ra ted  and  the re  i s  ne

. ) /



ev idence  tha t  De fendan t  Cor i zon  d id  any th ing  to  p reven t  Lo f f i n

f r om be  i nq  sen l  t o  t he  emergency  room o r  r ece i v i ng  adequaLe

t rea tmen t .  I n  De fendan t  Cor i zon ' s  v iew ,  i t  p rov iCed  Lo f l i n  w i th

: r \ r  r . 1 6 r  i a - e  n e c j i  r : a -  a : r a  a r . . l  - V \ r - - e . f  r - r e  I  C a n n O t  n O W  b e  a C C U S e d

o f  hav ing  a  po .L i cy  o r  cus tom o f  deny ing  access  to  med ica l

t r eaLmenr .

A f ce r  ca re fu l  cons - i de raL ion ,  t he  Cou r t  canno t  ag ree .  - Ln  t he

Cour t ' s  v iew ,  P , l a in t i f  f  s  have  i den t i f i ed  enough  ev idence  tha t

Co r i zon  had po l - i cy  o r  cus tom tha t  f ed  to  the  a l l eged

cons t i t u t i ona .L  v i o l a t i on  i n  t h i s  case '  P la i n t i f f s  have  o f f e red

ev idence ,  ma in l y  t h rouE th  the  tes t imony  o f  D r .  Puqh ,  t ha t

De fendan t  Cor i zon  fos te red  a  cu f tu re  o f  mak ing  ce r ta in  med icaL

r . t a r - i  s  i n n c  l - . r a  q c c l  n r i m a r i  l r r  o n  I h e  I  j n a n c i e l  , m n t i ^ a - i n n s  o f  t h e
I / - 4  

i  J - +  ! - l

dec i s , i on .  (Doc .  93 ,  Ex ,  2  a t  38 . )  I n  D r '  Pugh ' s  Les t imony ,  he

n r r r n . \ r l  s  r h a r  r h e r e  " , : c  
n n n c j - n r l  n - e , q s l r e  n o t  t o  s e n d  I n m a t e s  t o

- l - c  a 6 , - - . 1 p p c v  r o o r 1  r  4  ! h : -  n n - i  n n  r - r r r  l ' l  l g  a v O i d e d ,  ( I d .  a t  8 4 -L r r L  s I L s r Y L ' r " Y , v " , , ,

5 .  )  I \ 4o reove r ,  D r .  Pugh  t esc  j  f  i ed  cha t  t he . re  was  o f t en

e x p e c L a r . i o n  c h a L  h e  s h o u  l d  r e q J e s t '  L h e  r e l e a s e  o f  i  n m a t e s

r : l l \ /  F 1 ; ' n a . c r v e  r e | i r : a l  f  1 6 . I - r 6 n { -  t - A  
" -  3 8 . )! s u u ' ! ! 1 r 9

Dr .  Pugh  tes t i f i ed  tha t  t h i s  cus tom was  des igned  i n  o rde r  t o

a r r n r  r l  n a v i  ^ o  ' n r  f  l - e  j  n m a t e /  s  m e d  j c a f  e x n o " r s e s  -  I  - , - i .  
I  G i  v e n  D r ,

Pugh ' s  cesL imony ,  t he  Cou rL  f i nds  t ha t  a  r easonab . l  e  j u r y  cou ld

f i nd  tha t  De fendan t  Car i zQn  had  a  cus tom o r  po l i cy  o f  de lay ing

med ica l -  ca re  to  i nma tes  w i th  se r ious  med ica l  cond i t i ons  '

an
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c .  Causa t i on

F ina l f v ,  De fendan t  Cor i zon  con tends  tha t  P la in t i f f s '  c fa im

aga ins t  i t  f a i l s  because  even  i f t he re  was  a  cons t i t u t i ona l

o r  po l i c y ,  P la i n t i f f s  have

be lween  Lhe  cus tom o r  po1  i c y

v i o fa t i on .  S im i l a r  t o  t he

v . i o la t - i on  and  ev idence  o f  a  cus tom

a n d  I  h e  r F q  -  l -  i  n . r  c o n s t i L u C i o n a l

, a  r . Y r i m p n i  s  n r e s a n r e / l  h r r  F ] a f a n , , l . a n r -

n r a e a n  t  - ^  F ^  . , 1 , - . ,
r ,  L J L . r - J  e w u  u ! : j u . i . ! r r L J  d J  L U  W l l y

f a i  Led  to  show a  causa - l  connec t i on

De fendan ts  c i Le  t es t imony

d i scusses  t haL  Lo I  l i n  was

same rou te  tha t  he

(Doc .  93 ,  Ex .  3  a t

same med ica t i on  he

j  a i1 ,  De fendan t

connec t i on  be tween

h i s  dea th  .

De fendan t '  s a rgumen t ,

Kennedv ,  De fendan t  Cor i  zon

the re  i s  no  casua l  connec t i on

^ ^ m r i l  A 1 - a l 1 /

r n  t h i s  case .  F i r s t ,  De fendan t  Co r i zon  a rgues  t ha t  Lo f  l i - n ' s

cond i t i on  ex i s ted  be fo re  he  was  i nca rce ra ted  and  the  na tu re  o f

h i s  cond i t i on  had  a  poo r  p rognos i s  f rom the  s ta r t .  Fu r the r ,

De fendan t  Cor i zon  con tends  tha t  Lo f l i n  was  rece i v ing  the  Des r

f h : F  h o  n n q e i h l r '  ^ ^ ! 1 1 r l have  rece i ved wh1 le  i n  j  a iL

n z n r r i  d c d  h r r  n r  R r r r / ' r a c <  u h o r a  h o

r c r ^ o i r r i n o  r h a  e : m e  m o r ' l i r - ^ l  i ^ h  h r r  r h o

wou ld  have  rece i ved  unde r  D r ,  Bu rqess ' s  ca re .

93 -94 .  )  t secause  Lo f f i n  was  p rov ided  w i rh  t he

wou ld  have  o the - rw ise  rece i ved  ou ts ide  o f  t he

Cor r zon  a rques  Lha t  Lhe re  i s  no  causaL

the  a l l eged  po l i cy  o f  de lay ing  t rea tmen t  and

iqno res

P la in t i f f s '  ev idence  tha t  Lo f l i n  was  no t  p rov ided  w i th  the  bes t

ca re  and  t ha l  che  i nadequace  ca re  he  rece j ved  i n  Lhe  j a , r ' l  was  a
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conL r i bu t i nq  f acLo r  i n  h j s  dea th .  F i r s t ,  D . z .  Puqh  exp ress l y

l es l i f j ed  LhaL  wh i l e  he  t hough r  Lo f l i n  was  rece i v i ng  rhe  besu

ca re  poss ib l e  w i rh i n  r he  cons t ra j nLS  o f  a  j a j  L  i n f i rma ry ,  Lo f f i n

cou ld  have  rece i ved  be t t e r  ca . re  a t  a  hosp i t a l .  (Doc .  93 ,  Ex .  2

a t  L27 .  )  Spec i f i ca I l y ,  D r .  Pugh  t es t i f i ed  t ha t  he  be f i eved

Lo f I i n  cou ld  rece i ve  more  accu ra te  i n fo rma t ion  abou t  h i s

cond j  t . Lon  because  Lhe  hosp i t a f  wou l  d  be  abLe  t o  more  qu  i  c k l y

conducu  Les t j ng .  ( I d .  a t  6B -9 .  )

I n  add i t i on ,  D r .  W ick l i f f e  d i r ec t l y  con t rad i c t s  De fendan t ' s

a rgumen t  .  D r .  W ick l i f f e  t es t i f i ed  t ha t  Lo f f i n '  s  cond i t i on

ex i  s red  p r i o r  t o  h i s  j  nca rce ra t i on ,  buc  was  mosL  I i ke l y

o r t A - o r l - ' \ A f  c . l  h r r  r h o  d o l > r r  i n  / - :  r F  l h : r  h p  r p n a i r r o , ^ l  ( . . t n r  A Q - ?

Ex .  1  a r  6 -7 .  )  D r .  l / , l  i c k l  r f f e  op ined  rha t  wh i l e  Lo f l i n  i n i L i a I I y

had  a  poo r  p rognos i s ,  h i s  chances  o f  su rv i va f  dec reased  w i th

each  day  t ha t  he  was  no t  r ece i v i ng  a  h i ghe r  l eve l  o f  ca re .  (Td . )

Because  bo th  Dr .  Pugh  and  Dr .  W ick l i f f e  con t rad i c t  De fendan t

( - ^ r  ' '  1 ^ ^ t  '  Lha t  r he re  i s  : l o  I i  nk  becween  Lhe  a l l  p . r t r . l

po l  i c y  o r  cus tom and  Lo l - f  i n ' s  deach ,  P fa j nc i f t s  nave

^ r r - \ .  r ^ f  F L ^ i r  b U r d e n  t O  S U I V i V e  c  r r n : r r r  - . . r ] c r m a ^ F

d .  Conc lus  i on

U l t ima te l y ,  t h r s  Cou r t  f i nds  t ha t  a  r easonab le  j u r y  cou ld

f . nd  t haL  De fendan t  Co r i zon  imp  l emen red  a  po l_cy  o r  cus rom to

de lay  heaJLh  ca re  t r ea rmen t  f  o - r  ce r t a i n  p r i sone rs  w_L rh  se r i ous

med i caL  needs .  P la i n t i f f s  have  su f f i c i en t l y  i den t i f i ed  ev i dence
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t n ^ - :  n . - : - \ r  . \ r  - . r q ' . \ r r  F y i s r p . l -  a n / . 1  . h a t  i t  l e d  t o  t h e  a l l e n p . l

cons t i t u t i ona f  v io fa t l on  i n  t h i s  case .  As  a  resu l t ,  De fendan t

C o r  i  z o n '  s  r c o t l F s t -  f o r  s l n m a r v  '  r d o n e r t  w  i  r h  - . . s n F r - f  L o

P la in t i f f s '  c f a im  fo r  de f i be ra te  i nd i f f e rence  i s  den ied .

B .  Wrong fu l  Dea th

In  add i t i on  to  the i r  de f i be ra te  i nd . i f f e rence  c la im  under  42

U .S .C .  S  1983 ,  P la i n t i f f s  a l so  seek  recove ry  aga ins t  De fendan t

Co r i zon  based  on  Lo f l i n ' s  w rong fu l  dea th .  (Doc .  92  a t  23 ,  )  I t  i s

unc lea r  f r on  Lhe  amended  comp-La  i  n t  i f  P l a j n r i f f s  w i sh  t o  pu - r sue

th i s  c la im  as  a  s ta te  l aw  cause  o f  ac t i on  o r  pu rsuan t  t o  the i r

c l a i -m  unde r  42  U .S .C .  S  1983 .  To  t he  ex ten t  t ha t  P fa i n t i f f s  w i sh

to  b r j ng  Lh i s  c l a im  pu rsuan t  Lo  Lhe i r  de - i be ra re  i nd i f t e rence

c la im  unde r  42  U .S .C .  S  1983 ,  t hen  t h i s  c l a im  su rv i ves .  The

Cou rL  has  re fused  Lo  g ranL  De fendan t  Co r i zon  summary  j udgmenL  on

P la i nc i l f s '  de l i be raLe  j  nd i f f e rence  c l a ims  and ,  t he re fo re ,

cannoL  d i sm iss  t he  co r respond i  n9  w rong fu l  deaLh  c l a im .  Howeve r ,

t o  t he  exLen t  t haL  rhe  w rong f  . r l  dea th  c l a im  i s  b roughL  pu rsuanL

to  s ta te  1aw ,  t h i s  c f a im  fa i l s .  P la i n t i f f s  concede  . i n  t he i r

b - , e f , n O . h a l  q | r T a r \ r  i ' , d ^ - a h -  i c  r - n - . n y i A l e  n " r  - n a  c l ^ F e  f a Wr  J  U P P ! v l r ' ! r

wrono fu l  dea th  c l a  jm .  As  a  resu l t ,  De fendanL  Co r i zon ' s  mo t i on  i s

g ranLed  w i ch  respecL  t o  any  w rong fuJ  deaLh  c l a im  based  on  s taLe

law .
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cotrcl.,usroN

For  r he  f o rego ing  reasons ,  De fendanL  Kennedy ' s  noL ion  i s

GRJA}ITED IN PART and DENIED IN PART. Defendant Kennedv, s motion

i s  GR ANTED w- th  respecc  to  any  c la jm  fo r  w rong fu l  dea th  p remised

on  s ta te  l aw .  However ,  De fendan t  Kennedy ' s  mo t ion  i s  DENIED w i th

respecL  t o  P la i n r i f f s '  de l i be ra te  j nd i f l e rence  and  co r respond ing

wrono fuL  c l ea th  c l  a ims .  De fendan t  Co r i zon ' s  mo t i on  i s  a l so

GRJATiITED IN PART and DENIED IN PART. Defendant CoI iZon'S mot ion

j s  GRANTED w iLh  respecE  ro  P la j n r l f f s '  c l a im  fo r  w rong fu l  dea th

pu rsuanL  t o  s l ' aLe  l aw .  Howeve r /  De fendan t  Co r i zon ' s  mo t i on  i s

DENIED w i th  respec t  t o  P la in t i f f s '  de l i be ra te  i nd i f f e rence  and

co r respond ing  wrong fu l  dea th  c la i -ms ,

SO ORDERLD tn t=  tU {Oav  o f  Feb rua  r v 2018.

S C U T H E R N  D I S T R I C T  O F  G E O R G I A

WILLIAM T.  MOORE, JR:-
U N I T E D  S T A T E S  D I S T R I C T  C O U R T
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