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IN THE UNTTED STilTES DTSTRTCT COURT FOR
THE SOIITIIERN DTSTRTCT OF GEORGIA

SAVANTTAS DIVISTON U. S. DISTRICTCOURT
Southern Oistrict of GA

Filed fn OfflceBELINDA LEE MALEY,  i nd  i v i dua  I I y
and  on  beha l f  o f  t he  Es ta te  o f
MaL thew  CJ  rn ton  Lo f l  i n ,
deceased ;  and  GENE LOI 'L IN ,
i nC iv idua l l y ,

D l : i  n t  i  f  f  c

V .

CORIZON HEALTH,  INC. ,  A
De laware  Co rpo ra t  i on ;  COR I  Z  ON,
LLC,  a  M issou r i  L im i ted
L  i ab  i l  i Ly  Company . '  CHATHAM
COUNTY,  a  Georg ia  Co l rn t y ;  ROY
HARRIS ;  ESTATE OF AL  ST .
LAWRENCE' JOHN WILCHER,
j  nd i  v i dua l  l y  anc l  i n  h j  s
o f  f  - i c i a i  capac iuy  as  Ja i l
Admin j  sL ra ' ] -o r ;  SCOTT KEN NEDY,
M.  D .  ;  ADAMAR GONZALEZ,  M.  D .  ,
and  V IRGIN IA  O 'NE IL l . -

De fendant s

Be fo re  the  Cour t  a re the

Lawrence ' s  MoL  i  on  fo r  Sunrna ry

CASE NO.  CV416_O60

ORDER

Defendan ts  John  Wi l che r  and  A l  S t .

Judgmen t  (Doc .  52 ) ,  Lhe  pa ru ies ,

Jo in t  Consen t

C h : t h r m  a ^ r  r -  1 -  r ,

LLC (Doc .  65 )

Wi f che r  and  AL

Mo t i on  t o  D i sm. i ss  De fendan ts  V i r g i n i a  O 'Ne i1 l ,

and  John  T .  W i l che r  i n  h i s  O f f i c i a l  Capac i t y

(Doc .  B7 ) /  and  t he  pa r t i es '  S t i pu la t i on  o f  D i sm issa l  o f  Co r i zon ,

For the fo l l ow ing  reasons ,  De fendan ts  John

GRANTED TN PAST

St .  Lawrence ' s  Mo t ion  fo r  Summary  Judgmen t  i s
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pa rL ies '  ConsenL  MoL ion  Lo  D l sm iss  De Iendanus  V i rg i n i a  O 'Ne i l  l ,

Cha rham CounLy ,  and  John  W i l che r  i n  h i s  O f f i c i a l  Capac i cy  (Doc .

87 )  and  che  pa r r i es r  Jo - i nL  S t i pu la t i on  o f  D i sm issa l  o f  Co r i zon ,

LLC (Doc. 65 )  are GRAI{TED .

Th is  case  a r i ses  ou t  o f  t he  i nca rce ra t i on  and  subsequen t

dea th  o f  Ma t t hew  Lo f I i n  i n  2Q14 .  (Doc .  1 . )  On  Feb rua ry  6 ,2014 ,

Lo f l i n  was  a r res ted  ^n  . 1 , , r ^  ^h r rdae  / noc .  52 ,  A t . t ach ,  2  a t  I . )

He i i /as hefd as ^ . A - i - i . r  ^ 6 r - :  i ^ ^ ^  a t  L h e  C h a L h a m  C o . r r r r rv v u r r  L y

Deten t i on  Cen te r  ( 'CCDC" )  .  ( I d .  )  A t  t he  t ime  o f  Lo f l - i n ,  s

de ten t i on ,  De fendan t  Cor i zon  Hea f th  fnc .  ( "Cor i zon" )  p rov ided

med ica l  se rv i ces  to  de ta inees  a t  t he  CCDC pu rsuan t  t o  a  con t rac t

w i t h  Cha tham Coun ty .  ( l d .  )  A t  a l  I  r e l evan t  t imes ,  D r .  Cha r l - es

Pugh  was  che  acc i  ng  ons i t e  med i ca l  d i r ec to r  emp foyed  by

De fendan t  Co r i zon .  ( I d , ,  A t t ach .  5  a t  20 . )  As  med i ca t  d i r ec to r ,

D r .  Pugh  p rov ided  d i r ecc  paE ien t  ca re  and  mon i  co red  hea_L thca re

expenses  Lo  ensu re  ca re  was  p rov ided  i n  a  cosc  e f f i c i en r  manne r .

( I d .  a t  2L )  De fendan t  V i r g i n i a  O 'Ne i l f  was  a f so  emp loyed  by

De fendan t  Cor i zon  as  the  hea l th  se rv i ces  admin i s t ra to r  a t  CCDC.

(Doc .  58 ,  A t t ach .  2  a t  2 ) .  As  hea l t h  se rv i ce  adm in i s t r a to r ,

De fendanL  O 'Ne i - I - l  had  a  va r i e t y  o f  non -c l i n i ca l  du t i es .  l I d . )

A f te r  h i s  a r res t  and  a r r i va f  a t  CCDC,  Lo f l i n ,  s  hea l - t h  beqan

to  de te r i o ra te .  (Doc .  52 ,  A t t ach . 2  a t  2 . )  D r .  Pugh  be l i eved

tha t  Lo f l i n  su f f e red  f r om ppeumon ia  .  ( I d .  ,  A t t ach .  5  a t  2B  .  )
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BeLween  l r eb rua ry  1 ,  20L4  and  March  23 ,  2414 ,  LoL I  I n  had  aL  l eas t

16  encoun te r s  w i t h  Co r i zon  med i ca l -  s t a f f .  ( I d . ,  A t t ach .  2  a t  2 , J

On  March  24 ,  2074 ,  D r .  Pugh  became  conce rned  f o r  Lo f I i n ' s  hea . l  t h

and  dec lded  t o  adm i t  h im  to  t he  CCDC med i ca ]  i n f i rma ry .  ( I d . ,

ALLach .  5  ac  28 , )  I n  t he  i n f  i rma ry .  Lo  i n  was  p rov ided  r , { i  t h

a round  t he  c ]ock  med i ca l  ca re ,  ( I d .  a t  2 . )

As  Lo f l i n ' s  cond i t i on  con t i nued  to  worsen ,  D r ,  Pugh  o rde red

tha t  Lo f l l n  ob ta i n  an  echoca . rd i og ram on  March  26 ,  2014 .  ( I d .  a t

17 .  )  The  echoca rd iog ram revea led  tha t  Lo f I i n  had  "ve ry  poo r

hea rL  f unc t i on "  t ha t  j nd i ca red  a  " f a j  r I y  seve re  ca rd iomyopa thy ,  "

( l d ,  a t  11 ,  26 . )  A f t e r  ob ta i n i ng  Lhese  resu lLs ,  D r .  Pugh

be l i eved  tha t  Lo f f i n  needed  more  i n tens i ve  ca re  than  cou fd  be

- - - , , i n a ^  i *  - r ^ a  . ^ n ^  r - - r : - - - - . .  - 7 - l  
n - .  p r r c h ' s  n o c i l i 6 n' r " a ! y .  \ f u r  o L

aL  Lhe  CCDC d jd  no t  g ranL  h i n  t he  i  ndependen t  au tho r i Ly  Lo  adm l r

Lo f l i n  t o  a  hosp i t a l  f o r  mo re  i n tens i ve  ca re .  ( I d .  a t  16 -17 . )

RaLhe r ,  Lo f f j n  cou lo  on l y  have  been  adm iL teC  to  a  hosp iLa l  i f  he

was  e i t he r  senc  d i r ecc l y  t - o  r he  emergency  room,  o r  schedu led  [ o r

an  appo in tmen r  w iLh  an  o f f s i Le  phys i c i an  who  t hen  co r l d  dec ide

to  adm i t  h im  to  t he  hosp i t a l .  ( I d .  a t  17 . )  Desp i t e  D r .  pugh .  s

conce rns r  howeve r ,  . Lo f l i n  wag  noL  r r ans fe r red  t o  a  hosp iLa t  ano

rema ined  i n  t he  CCDC in f i rma ry .  ( I d . ,  A t t ach .  2  a t  2 . )

A f f  e r  o b t a i n i n r - r  f , n F l  i n ' <  a c h r : c a r r l i  n n r a n  r ^ a , ,  r  <  n r  o , ' ^ hv Y r q r r '  l c r u r  L r ,  .  s r _ t r r

met  w l th  De fendan t  John  Wl1cher ,  CCDC Ja i l  Admin l s t ra to r ,  t o

d i scuss  Lo f l l n ' s  t r ea tmen t  and  t o  r eques t  t o  have  Lo f l i n
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r e l eased  on  bond .  ( I d .  '  A t t ach .  5  a t  21  '  )  D r .

t he  conve rsa t i on  was  focused  on  the  po ten t i a l -

ca re  and  t ha t  he  "d i dn ' t  t e l l  lW i f che r ]

l Lo f l i n ' s l  med i ca l  cond i t i on .  "  ( I d .  a t  10 .

- r ^ . 1  + L ^ +
r u 9 r r  D L d L - c q  L r r a r

cos t  o f  Lo f I i n ' s

, . l o t : i  I  c  n f

)  Subsequen t l y ,

De fendan t  W i l che r  made  " i nqu i r i es "  abou t  ge t t i ng  Lo f f i n

re l eased ,  bu t  h i s  e f f o r t s  wp re  "unsuccess fu f .  "  ( I d .  a t  12 . )

Shor f l  v  a f l e r  t he  conve rsa t i on  w i th  Dr ,  Pugh ,  De fendan t  W i l che r

r - o n f  a r - f  e 6  t h e  i a i l  ' ^  i  n n ' r  i  r e  a f . r r - . r t  T . n f I i n ' S  S L a t u S .  ( D O c .  5 5 ,L v  + r r Y g +  L v

At tach .  I  a l  2 . \  De fendan t  W i l - che r  spoke  w i th  Nurse  Th r i f t ,  who

"adv l sed  IW iLche r ]  o f  l Lo f l i n ' s l  s t a tus . "  ( I d . )

Dur ing  th i s  t ime ,  Lo f f i f r  r ema ined  i n  the  CCDC in f i rmary '

where  he  con t i nued  to  comp la in  o f  ches t  pa in  and  d i f f i cu l t y

b rea th i ng .  (Doc .  52 ,  A t t ach  '  4  a t  C44 -C10 .  )  D r '  Pugh  s ta ted  t ha t

l hese  symp toms  we re  cons i s ten t  w j rh  a  d . i agnos i s  o f  conges r i ve

hea r t  f a i l u re .  ( I d .  ,  A t t ach .  5  a t  28  .  )  A t  t he  reques t  o f  D r  '

Pugh ,  Lo f l i n  was  t ranspor ted  to  an  appo in tmen t  w i th  an  o f f s i t e

ca rd lo l og i s t  on  Ap r11  1 ,  2AL4 .  ( I d .  '  A t t ach .  5  a t  1 ' l

Immed ia re l y  a fLe r  t h i s  appo l  n lmenc ,  t he  ca rd ioJog i s t  adm i tued

Lo f l i n  t o  Memor ia f  Hea f th  Hosp i ta l .  ( I d .  a I :  I 1  .  )  Lo fL in  d ied  a t

t he  hosp i t aL  on  Ap r i l  24 ,  20L4 .  ( I d . .  A t t ach .  2  a t  3 ) -

A f te r :  h i s  dea th ,  Lo f  l - i n ' s  mo the r /  B renda  Ma ley '  b rough t

su i t  j - nd i v i c lua l l y  and  on  beha l f  o f ,  t he  Es ta te  o f  Ma t thew

Lo f l i n .  (Doc ,  1 , )  I n  an  amended  comp la in t '  Lo f l l n ' s  f a the r /  Gene
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l o f  l i n  e r r h s a n r r a n l l r ;  i n i n e d  c , r i t  i n  h i e  i n . ] i r r  i r ] r r r ' l- * - - - - 1 * - " - r  , * r * . j 1 l y .  
-

(Doc .  92 . )  I n  t he  Amended  Comp la in r - .

n a f  6 n / i : n  l  i ^ T i  l  ^ h 6 .  " i  
'  i r  ^ '  l - ' ^ -

t  o f  u r r | j

de- l i be ra te l y  i nd i f f e ren t  t o  l , o f f i n ' s  se . r i ous  med ica f  need  wh i l e

de ta ined  a l  t he  CCDC.  ( Id . )  They  have  f i f ed  th i s  ac t j - on  seek . i ng

damaqes  unde r  42  U .  S .  C . S  I  198  3  f o r r h o  a  l 1 c ' , . r a A  d e ' l  i \ a r = r ^

i nd r f f e rence  t o  Lo f l i n ' s med i ca l  needs  and  h  i s  subsequenL

wrong luL  deach .  (Td .  )

I n  response /  De fendan t  W i l che r  has  f i l ed Mot ion  fo r

Surnma- ry  JudgmenL  reques t i ng  rhaL  th i s  CourL  d i sm jss  a I l  c l a ims

, a . . l ^ i n q l -  h i m  i n  h i c  i - . l i " r . l " - ' uo1 ,d r - -  Ly . '  (Doa  52 . )  De renoan t

W i  Lche  r  a rgues  Lha t  he  i s  en r j  L l  ed  co  qua l  i  f i ed  immun  i  r y  and

p ro tec ted  f r om su i t .  ( I d . )  The  P la i n t i f f s  con tend  t ha t  De fendan t

Wi l che r  i s  no t  en t i t l ed  to  qua l l f i ed  immun i t y ,  because  i n  the i r

v iew ,  De fendan t  W i f che r  v io la ted  Ma t thew Lo f f i n ' s  cons t i t u t i ona l

I  A f though  the  Amended  Comp la in t  (Doc .  95 )  was  f i l ed  a f te r  r r j e
mo t ions  cons lde red  i n  th i s  Orde r ,  t he  c l -a ims  i n  the  CompLa in t
(Doc .  1 )  and  the  Amended  Comp la in t  a re  i den t i ca l .  w i th  the
excep t i on  o f  add ing  cene  Lo f l i n  as  a  p l a i n t i f f  1n  t he  f a r re r .
The  Cour t  sees  no  reason  to  d i sm iss  the  pend ing r  mo t ions  as  moo t
as  the  mer i t s  o f  t he  c la ims  a re  una f fec ted ., ^ ,'  O r rg r .na l I y ,  t he  mo t ion  sough t  su f l imary  j udgmen t  on  beha l f  o f
bo th  De fendan ts  Wi l - che r  and  the  Es ta te  o f  Fo rmer  Sher i f f  A l  S t .
Lawrence  (Doc .  52 , )  Howeve r ,  che  pa r t i es  l a t e r  ag reed  t o  d r sm iss
a f f  c f a ims  aga ins t  De fendan t  S t ,  Lawrence .  (Doc .  58 . )  On  Ap r i l ,
19 ,  2071  ,  t h j s  Cour t  o rde red  tha t  t he  Es ta te  o f  Fo rmer  Sher i f f
A1  S t .  Lawrence  shou fd  be  d i sm issed  f rom th i s  case  w i th
p re jud i ce .  (Doc .  60 . )  The re fo re ,  t he  Summary  . I udqmen t  Mo t ion  as
i t  pe r ta ins  to  De fendan t  S t .  Lawrence  i s  D ISMISSED AS MOOT.

P l a i n r  i f f s  a l l e o e  L h a c

nanac l  c le  Fenr la  r^ r  q  -  were
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r i gh r  when  he  ac ted  w iLh  de f i be ra te

med i - ca l ,  needs .  (Doc .  55 ,  )

i nd i f f e rence  t o Lo f l i n ' s

fn  add j . t i on  to  De fendan t  W l f che r ' s  Mo t ion  fo r  Summarv

JudEmen t ,  Lhe  pa r t r es  have  a f sc  f i l ed  a  se r_es  o f  s r  j pu_ Ia red

d i sn i ssa l s .  Spec i f j ca l l y ,  Lhe  pa rL ies  have  f i l ed Consen t

Mo t ion  to  D ism iss  V i rq in ia  iO ,Ne i1 l ,  Cha tham CoLrn ty ,  and  John

l
W i l che r  i n  h i s  o f f i - i  .  I  n : n l n i  r . ,  /  n ^^ .  8 l  .  )  Add i t i ona l l y ,  t he

pa r t j es  have  f i l ed  a  SL ipu laL ion  o f  D i sm issa l  o f  Co r i zon ,  LLC ,

(Doc .  65  .  )

ANATYSIS

I .  DEFENDANT WI] .CHER'S MOTION FOR SUMMARY JUDGMENT

A .  S t a n d a r d  o f  R e v i e w

Acco rd ing  t o  Fede ra l  Ru le  o f  C i v i l  p rocedu re  56 (a ) ,  " t a l

pa r t y  nay  move  f o r  summa r y  j udgmenc ,  i denL i f y i ng  each  c1a_Lm o r

de fense -o r  t he  pa r t  o f  each  c la im  o f  de fense -on  wh ich  summary

judgmen t  i s  sough t .  "  Such  a  mo t ion  mus l  be  g ran ted  . , i f  t he

movan t  shows  tha t  t he re  i s  no  genu ine  d i spu te  as  to  any  ma te r ia l -

f ac t .  and  the  movan t  i s  en t i t l - ed  to  j udgmen t  as  a  ma t te r  o f  1aw, . '

I d .  I he  "pu rpose  o t  sum. ' na  r y  j udgmen t  i s  t o  ' p i e r ce  Lhe  p l ead ings

and  to  assess  the  p roo f  i n  o rde r  t o  see  whe the r  t he re  i s  a

genu ine  need  f o r  t r i a l , ,  "  Ma tsush i t a  E Iec .  I ndus .  Co .  v .  Zen i t h

Rad io  Co rp . ,  475  U .S .  51  4 ,  587  (1986 )  ( quo t i ng  Fed .  R .  C i v .  p .

E 6  a r t r r i  < n r r r  c a m m i  t t a-  - _e  no tesJ .

Case 4:16-cv-00060-WTM-GRS   Document 97   Filed 09/28/17   Page 6 of 19



S r r r n :  r r l i r r d o n o n i -  i q  a n n r n n - i : r e  r . r h g n  l h g  n o n m o v a n t  " f a i I s

t o  make  a  show ing  su f f i c i en t  t o  es tab f i sh  the  ex i s tence  o f  an

eLemenL  essen t i aL  t o  Lha t  pa r t y ' s  case ,  and  on  wh i ch  t ha t  pa r t y

w i l l  bea r  t he  bu rden  o f  p roo f  a t  t r i a f .  " Ce lo tex  Co rp .

Ca t re t t ,  477  U .  S 3L '1  ,  322  (1986 )  .  The  subs tan t i ve  I aw  gove rn ing

the  ac t i on  de te rn ines  whe the r  an  e lemen t  i s  essen t l a l - .  DeLong

Equ r ! .  f o .  v .  [ { qsh .  M i f l s  Ab ras i ve  Co .  ,  887  E .2d  1499 ,  1505

(11 th  C i r .  r989) .

a e  r - h 6  q r l n r a m 6  a ^ l  j r t  ^ - . - 1 ^ . i - ^ ^ .
J  J V -  L  r ' r s  v v u r  L  E 2 1 P I d - L r r c \ . / !

t A l  r i : 1 1  \ /  s o a l z i n n  < r r r n m :  r \ /  i r r d r r m o n t  : 1 " - - ' -  r - ^ - - ^
I - " , - r  j  J f , s y  ' v _ _ -  u - w < 1 y s  r J E a ! r  L l l c

i n i r i a l  r espons ib i l i t y  o f  i n f o rm ing  t he  d i s t r j c t  cou r t
o f  t he  bas i s  f o r  i t s  mo t i on ,  and  i den t i f y i ng  t hose
n r ' \ r i -  i  ^ n e  n f  t - h a  n l  a , e , - i i  n a e  ^ a n n c i I i n r- _y__ - -_ ._ . t s ,  answers  t o
i  n  t  e  r  r  o  g  a  t  o  r  i  e  s  ,  and  adm iss j  ons  on  f i I e ,  LogeLhe r  w i t h
the  a f f i dav i t s ,  i f  any ,  wh ich  i t  beL ieves  demons t ra te
the  absence  o f  a  genu ine  i s sue  o f  ma te r i a l  f ac t .

Ce Io tex ,  417 U.  S .  a t  323 The  bu rden  then  sh i f t s  t o  t he

nonmovan t .  t o  es tab f i sh ,  by

-  I ^e re  i s  :  nan r r ' ne  i  s sue  aS

case .  C fa r k  v .  Coa ts  &  C la r k

h o r z n n r l  r h o  n l  o . r  r - l  i  n a c  t h . a  I

mate r ia l  t o  t he  nonmovan t /  s

929  E .2d  604 ,  608  ( l l t h  C i r .

a l f  r e  a  s  onab le

mos t  f  avo rab .L  e

.  However .  t he

gorng

to  fac t  s

199 r ) .

The  Cour t  mus t  rev iew  the  ev idence  and

facuua l  i n f e rences  a r i s j ng  f r om i t  i n  t he  l i gh r

t o  t he  nonmovan t .  Ma tsush i t a ,  475  U ,S .  a t  587 -88

nonmov ing  pa r t y  "mus r  do  more  Lhan  s imp l y  show  rhaL  Lhe re  i s

some  me taphys i ca l  doub t  as  t o  t he  maLe r i a .L  f ac t s . , ,  I d .  a t  596 .  A
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1422 ,  7423  (11 th  C i r .  1998 ) .  Neve r t

f  a r - . '  f  ' r do -  mav  "d -aw more  t . han  one

and  t hac  i n fe rence  c reaLes  a  genu  i n

then  the  Cour t  shou fd  re fFse  to

Ba r f i e l d  v .  B r l e r t on ,  883  F .24  923 ,  93

B. Quaf i f  j -ed Inr-rnuni ty

I n  h i s  Mo t j  on  f o r  Sumnary  Judgmen t ,  De fendanL  W i l  che r

a rgues  t ha t  he  j s  p ro tec ted  f r om su i r  i n  h i s  i no i v i dua l  capac i t y

h . ,  a r : l  i F i a r i  i m m , r n i 1 -  r r  / | ) n n  \ ?  \  \ \ n r r : 1 i f  i o z l  i m m r r n i t \ 7  e h r ^ ' ^ -.  \ u v L ,  J - . 1  \ l u u i  ! r  ! ! u  - - . . r . u r - - L j

. r ^ \ / A . n m a n f  a f  F i o i : l c  : n i  ) n n  ; t  I - h i r  f h a i r  r l i  e n - a r  i ^ h . r v  r r r t h n r i l r r
e s v r r v ! 4 e ) '

f - o m  I ' a h i I i t v  r n I e s s  t h e  o f f i c i a I s  \ v i o ' a t e . l o a r i v  o . r a h l i s h e d

q ! A 1  t t 1  ^ r \ /  . \ -  - 1 . 1 n q -  i r r r r  i O r a  r  i r h f s  c . a  w h  i n h  :  - a : c ^ n : h l  a  n e 1 ' S O n
r e s ! s e v ! J

l / ou ld  have  known .  '  "  E rank l i n  v .  Cu r {y ,  7  38  E .  3d  1246  ,  L249

l l l t h  a i r  ) . ' 1 ? \  l . - i 1 - i n r ]  H : r l a r i  r r  t r i  r  1 . ' n r - r a 1 r i  1 q f  I l  c  A n n  R 1 a

/ r o a ? \  \  T h -  ^ ^ r -  ^ .  o r r a r r f  i e r l  i m n r , n i t y  i s  L o  . . a v o i d  e x c e s s j  v eY u g  
l  t v v

d i s  r up t  i on  o f  gove rnmen t  and  pe rm iL  Ehe  reso l  u t  i on  o f  many

i n S U b S t a n t i a l  C l a i m S  . ) -  q | ' r m a v \ /  i r r r i . r m e n t  ' /  4 r r ' n v r  4  r r ?  l - c

mere  . sc i n t  i  1 l  a "  o f  ev i dence ,

w i l f  no t  su f f i ce .  Sg " .  . . 9 . ,

819 .

l n  o rde - r  t o  ra i  se

r r . \ / c ' n ' r F -  t  n f f i - i a 1  n a S

w a s  a c t i n g  i / j L h i n  h i s

R o u s s e a u ,  7 8 0  F . 3 d  1 1 0 8 ,

n r  c  i r . n l  L , q ^ r i /  r l  l a n : r -  i n n c

T idwe l l  v .  Ca rLe r  P rods . .  135  F .3d

^ f  a , r :  l  i  r  i a , . l  i m m , ' -  i r . ,
Y u u ' ! ' l s v  r l u L , q l r ! ! y r  d

] . , -  f  . { - ^

. r l t h ^ . i  1  \ '  \ / r ' l  n a r r : n
1 : : * - '  - - . r 1 4  v .

t-

t 1 1

er

ntan

I A

f €

n .

i

. 3

e .

l

g

+ L ^  J ^ r . ^ - . ^ ^

t he  i n i t i a l

/ l i  e , + / 6 1  i  ^ n  r , - ,

1 1 i 1  t  t 1 ' 1  f h

where  a  reasonab le

c a  f r n m  l - h o  f ^ - f a

n f  m : l - c r i : l  f r r - f

l . , , . - - ^ - r  / /
D u r L u ! L o !  y  I  u ' . r g r , i s ' r L  ,

f h  a i r  T q e 0 i

Cl r .  2AL5 ) .  f n  t h i s  case f
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t h e  p a n i e s  a g r e e  t h a t  D e f e n d a n c  W : I c h e r  w a s  a c r i n g  w ; t h i n  n i s

c l i  s r - r e r ' o n A - r z  a r t r h o r ' l -  \ /  a t  : l I  r c l  e r r a - t  c i m e s , l  B e c a u s e  D e f e n d a n C

Wi l che r  was  acL  i ng  w i ch in  h i s  d i sc re t i ona ry  auLho r i t y ,  t ne

bu rden  t hen  sh i f t s  t o  P la i n t i f f s  " t o  show  tha t  qua l i f i ed

r  - r ' " -  i l -  . r  n ^ l -  '  = t - a  x  - '  F e r r a r o ,  2 8 4  F .  3 d  1 1 B B ,

1 ,194  (11Lh  C i r .  2002 ) .  I o  do  so ,  P la i n t i f l s  mus t  p rove  t haL  " (1 )

the  de fendan t  v io fa ted  a  cons t i t u t i ona l  r i qh t ,  and  (2 )  t h i s

r i gh t  was  c lea r .Ly  es tab f i shed  a t  t he  t ime  o f  t he  a l l eged

v io l a t i on . "  Va fde r rama ,  780  F .3d  a t  1112 -

1 .  V io l a t i on  o f  a  Cons t i t u t i ona l  R igh t

A  n r o - l  r i : l  d c t : i r o a ' e  r i a h j -  j - -  . e d c r r r r : I  a  m o d i r - : 1  r - a r ar  I  r Y  e

ar i ses  under  the  due  p rocess  c fause  o f  t he  Four teen th  Amendmen t .

Jackson  v .  Wes t ,  181  F .3d  1345 ,  : - 352  (111h  C i r .  2015 )  .

p r a i r - r f f s  a l l a , r e  . h a -  - , ^ . l i r , s  r i o h t  L o  m e d i c a l  c a r e  w a s

v io fa ted  due  to  De fendan t  W i f che r ' s  de l i be ra te  i nd i f f e rence  to

Lo f l i n ' s  se r i ous  med i ca f  need .  To  show  a  cons t i t u t i ona l

v i o fa t i on  and  p reva iL  on  a  c l a im  o f  de l i be ra te  i nd i f f e rence  t o  a

med i ca l  need ,  a  p re - t r i a1  de ta i nee  mus t  be  ab le  t o  show :  " ( 1 )  a

se r f ous med ica f (2 ) t he  de fendan t ' s

i nd i f f e rence  to  tha t  need ;  and  (3  )  causa t i on

I  T h e  p a  r L - i e s  a g  r e e  t h a  E  a n

de f ibe ra te

be tween  tha t

o f f i  c i  a  l  i s  a c t  I  n g  w i t h i n  c n e  j  r
m : k i n n  :  d o n i < i n n  r e  . r n  u r h : l  r  v h 6

" J v !
h F  n r . \ / i  " l a ' l  h :  e a d  o n  a  n  i n m a c e ,  s

d i  sc reL  -ona  r y  auLho r i cy  when
o f  med lca f  t rea tmen t  shou ld
needs ,  See  Kee le  v .  G l vnn  C t

o n  i  a \\ : d '  4 v r J l .

. ,  938  F .  Supp .  2d ' l  270 ,  1309  (S .D .
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i nd i f f e rence

Inc . ,  588  E .

r n r l  r h a  n l : i n f i f f ' <  i n i " r r r  / /  M : n n  r r Tase r  I n t '  1

3d  I 29 I  ,  1306 -07  (11 th  C i r .  2009 )

a .  Se r i ous  med i ca l  need

The  P fa in t i f f s  have  i den t i f i ed  enough  ev idence  to  es tab l i sh

fh i t  T ,o f  I  i  n  I  i ke l  w  su f fe red  f rom a  se r ious  med lca l  cond i t i on

wh i l e  ac  t he  CCDC.  A  se r i ous  med i ca l  need  i s  one  LhaL  has  "been

d i : n n r s e . J  l - ' r ,  :  n h ' z c  j r - ' a r  a s  r n a n d a t  i n 4  t r e a t m e n t  o r  o n e  L h a t  i s

so  obv ious  t haL  even  a  Jay  pe rson  wou ld  eas j l y  r ecogn i ze  Lne

n e r : o s c i  *  r r  o f  l -  h e  d o C t : a r '  S  a t L e n I i o n .  "  v ^  , . r r n F  f  c : r y h ^ n  6 2 6

t r . 3d  557 ,  558  (11 th  C i r .  2010 ) .  f n  t h i s  case ,  De fendan t  ! { i l che r

does  no f  cha  I  I  enc re  tha t  Lo f l i n  su f  f e red  f rom a  se r ious  med ica .L

need  wh i l e  de ta ined  a t  CCDC.  P la in t i f f s  have  p rov ided  ev idence

tha t  Lo fL in  l i ke I y  su f fe red  f ro rn  bo th  pneumon ia  and  conges t i ve

hear t  f a i l u re  wh i l e  under  the  ca re  o f  D r .  Pugh .  The  Cour t  i s

sa t  Ls I i ed  t haL  P la i nLL f  f s  have  p rov ided  a t  f easL  enough  ev idence

o f  Lo f f l n ' s  med icaL  cond i t i on  to  su rv i ve  su f l una rv  ' i udqmen t .

b .  De l  i be ra te  i nd i  f f e rence

To  p rove  a  cons t i t u t i ona l  v io l -a t i on ,  however /  P la in t i f f s

no t  on l y  have  t o  p rove  t ha t  Lo f I i n  had  a  se r i ous  med j ca l  need /

bu t  a . I so  tha t  De fendan t  W i l che r  was  de .L ibe ra te l y  i nd i f f e ren t  t o

tha t  med ica l  need .  I n  o rde r  t o  p rove  De fendan t  Wt l che r ' s

de l i be ra te  i nd i f f e rence ,  P l -a in t i f f s  mus t  be  ab le  to  show

De fendan t  W i f che r ' s  "  ( 1 )  sub jec t i ve  know ledge  o f  a  r i s k  o f

se r i ous  ha rm ;  and  (2 )  d i s rega rd  o f  Lha t  r Lsk  (31  by  conduc r  r naE

10
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i s  mo re  t nan  mere  neg l  l gence . "  Dang  ex  re l ,  Dang  v .  She r i t f ,  856

E .3d  842 ,  850  (11 th  C i r .  20 l - 1  )  ( c i t i ng  McE l l i go t t  v .  Fo fey /  182

E .3d  1248 ,  1255  (11 th  C i r .  1999 )  )  .

I n  t h i s  case ,  t he  pa r t i es  d i sag ree  as  ! o  whe the r  De fendan t

hJ i l che r  had  sub jecc i ve  know ledge  o I  l o f l i n ' s  med j ca l  cond i l i on .

P la in t i f f s  c la im  tha t  on  4 t  I eas t  two  occas ions  De fendan t

W i f che r  was  made  aware  o f  Lo f I i n ' s  med i ca l  cond l t i on .  (Doc .  55

a l  B - q .  \  F i r s l -  D l a i n t i f  f s  c i L e  a  m e e t -  j . ^  h 6 r ' l . ' a a n  n F  D , ' n h  a n d!  u Y r

Defendan t  W i l che r  du r i ng  wh i ch  Lo f f i n ' s  ca re  was  d i scussed ,  ( I d .

aL  B .  )  I n  h i s  depos j  t i on ,  D r ,  Pugh  repo rEed  cha t  he  d j d  no t

c r a : 1 2  , . . i  - h  f r - . - - . - r : - . _  w i l c h e r  a b o u L  l o r - l  i  n ,  s  s n e r - i  ,  i r -  r - o - . l i  r i  ^ na a r r  r  r P u u r

bu t  r aLhe - r  on l y  d i scussed  t ha t  Lo f l i n ' s  ca re  wou ld  be  expens i ve .

(Doc .  52 ,  A rcach .  5  a t  10 . )  A fLe r  t h j s  d i scuss ion ,  D r .  Pugh

r a n ^ y r -  6 . l  - L : -  n a { 6 r , - t 5 n l  $ t  i  I  ^ u a r  r - ^  - - s 1 - F d  f  r o m  h i  s  s r r n e p i 6 1 . 5J  q P E

t ha t  Lo fL i n  be  re l eased  on  bond ,  ( I d .  a t  12 .  )  The  reco rd  t s

undeve foped  as  to  the  resu l t  o f  t hese  conve rsa t i ons  o r  how much

in fo rma t ion  was  exchanged ,  bu t  D r .  Pugh  repo r t s  t ha t  De fendan t

l , , l i l che r ' s  a tLemp ts  we re  "unsuccess fu l  . "  ( ! q . )  P la i n r i l f s  a rgue

tha t  f rom th i s  d i scuss lon  and  De fendan t  W i l che r ,  s  subsequen t

a t t emp ts  t o  have  Lo f l 1n  re l eased ,  a  j u r y  cou ld  i n f e r  t ha t  he

knew tha t  Lo f l i n  had  a  se r ious  med ica f  cond i t i on .  (Doc .  55  a t  B -

9 . )

Fu r t he r ,  P la i nc i f f s  po inL  Lo  De fendanL  W i l che r  phon ing  rhe

CCDC and  i nqu i r i ng  as  t o  Lo f f i n /  s  s t a tus .  ( I d .  a t  8 -9 .  )  The

11
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de ta i l s  o f  t h i s  ca f l  a re  no t  f u l l y  deve loped  i n  t he  reco rd .

However ,  i t  appears  tha t  De fendan t  t r { i f che r  ca - l - l ed  the  CCDC and

spoke  w i t h  N . r r se  Th r i f L  aboLE  Lo f l i n ' s  " s t a tus . "  { f d . ,  A r rach .  l

a t  2 . )  P la i n t i f f s  a rgue  t ha t  a  j u r y  cou l - d  . i n f e r  f r om th i s  ca l f

t ha t  De fendan t  W iLcher  e i t he r  knew o f  Lo f l i n ' s  s ta tus  be fo re  the

ca f f  o r  mus t  have  been  l n fo rmed  o f  Lo f l l n ' s  se r i ous  med i ca f

cond iL i on  wh i l e  speak ing  w i rh  Nu rse  Th r i f r .  ( l d .  ac  9 -10 . )

De fendan t  W i f che r  a rgues  tha t  t he  ev idence  i n  the  reco rd  o f

these  two  conve rsa t i ons  fa i l , s  t o  show tha t  he  had  any  ac tua l

k r n w l e d o e  n '  I o f  l i - ' s  c o n d i t i o n  o r  h i S  - a 6 l r  a  i - '  a  l ^ a c - i f  -  i z e d ,

(Doc .  59  a t  3 -6 .  )  De fendan t  W i l che r  con tends  t ha t  D r .  Pugh ' s

Les t imony  esLab f i shes  rhac  D r .  Pugh  d id  noL  d i scuss  Lo f I . Ln ' s

med ica l  cond i t i on  w i th  De fendan t  W i l che r  and  tha t  t he  phone  ca l - t

acLua-L -Ly  knew o f  Lo  f  I  i n '  s med i ca f  cond i t i on .  ( I d .  a t  3 -6 .  )

De  fendanu  a rgues  thaL  he  i s  en r i t l ed  Lo  su r ruT ra  r y  l uogmen t  because

w i thou t  d i rec t  ev idence  o f  h i s  sub jec t i ve  know ledge  he  cou ld  no t

have  been  de l  i  oe ra te  I  y  i nd i f  [ e ren t  Lo  Lo f f i n '  s  med i ca  I  needs .

Wh iLe  De fendan t  W i l che r  may  be  co r rec t  t ha t  he  neve r  had

any  know ledge  o f  Lo f f i n ' s  med i ca f  cond i t i on ,  P la i n t i f f s  have

shown  aL  f easL  enough  ev idence  o f  De Iendan r  W i l che r ' s  knoLV ledge

!o  c rea re  a  genu ine  d i spuLe  o f  ma te r i a l  i ac t .  A r  Lh i s  s t age  i n

the  p roceed ings ,  t he  Cour t  mus t  cons ide r  t hese  fac ts  i n  t he

L igh t  mos t  f avo rab le  to  the  nonmov inq  pa r t y .  Ma tsush l ta ,  415

to  Nurse  Th r i f t  i s  i nsu f f i c i . l en t  t o  show tha t  De fendan t  W i - f che r

1 t
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U.S ,  a t  587 -88 .  Tak lng  boch  t he  conve rsaL ion  w . t n  D r .  Pugh  and

ca . I l  t o  Nu rse  Th r j f t  i n  t he  l - i gh t  mos t  f avo rab fe  t o  P l  a i n t i I f s ,

a  reasonab . f  e  j u ry  cou ld  i n fe r  t ha t  De fendan t  W i f che r  knew tha t

Lo f l i n  had  a  se r ious  med icaL  cond i t i on  wh i l e  a t  t he  CCDC.  A t

t h i s  s t age  i n  Ehe  p roceed ings .  P la i n t i t f s  have  shown  enough

c  t t :  r ) a n r a  : -  l a : q l  i n  r e n A r r J s  r o  l l e f  o n d a n r  V i i l r : h e r t s  S  r h , c 6 1 i y gJ  J q V J !

l z n a u l  a A a a  n f

Whi le  the  Cour t  ag r€es  tha t  Lhe re  i s  a  genu j re  d rspu te  o f

fac t  as  to  whe the r  De fendan t  W i l che r  knew o f  Lo f f i n ' s  se r l ous

med ica l  need ,  P la in t l f f s  have  fa i f ed  to  p rov ide  enough  ev idence

ro  show  rha t  De fendanL  W i  Lche r  d i s rega rded  t ha t  r i s k  by  conduc t

LhaL  was  more  Ehan  mere l y  ngq l i qen t .  "An  o f f i c i a l  d i s rega rds  a

se r i ous  r i s k  by  more  t han  mere  neg l i gence  when  he  f o r  she  knowsJ

tha t  an  i nma te  i s  i n  se r ious  need  o f  med ica l  ca re ,  b r r t  he  Io r

she l  f a i l s  o r  re fuses  to  ob ta in  med ica l  t r ea tmen t  f o r  t he

inmaLe . "  Dang ,  856  F .3d  a t  850  (1 l t h  CL r .  20L l )  ( i n re rna l

quo ta t i ons  omi t ted )  .  S im iJ ,a r l y ,  an  o f f i c i a l  can  be  fo r rnd  to  be

more  chan  rne reLy  neg l i gen t  t o  an  i nma te ' s  med i ca l -  need  by  an

un reasonab le  de lay  i n  p rov .Ld ing  med i ca l  r r ea rmen t ,  Va lde r rama ,

I  cond - i t i on ,  t o  su rv i ve  summary

J ;

Lo f l i n ' s  med i

780 E .3d .  a t  1116 ,

cJrsory  as  to  amou ' r  t

i n  p rov id i ng  med i ca l  ca re  rha r  i s  " soO I

to

169

no  t r ea lmen t  a t  a l f , "  Anca ta  v ,  P r i son

F .2d  700 ,  704  (11 th  C i r .  1985 )Hea l t h  Se rvs I n c . ,

I J

Case 4:16-cv-00060-WTM-GRS   Document 97   Filed 09/28/17   Page 13 of 19



PLa in t i f f s  base  the i r  c fa im  o f  de f i be ra te  i nd i f f e rence  on

De fendan t  "W i l che r ' s  f a i l u re  t o  t ake  any  ac t i on  wha tsoeve r  t o

add ress  Ma t thew  Lo f l i n ' s  se r l ous  med i caL  need . "  (Doc ,  55  a t  11 . )

P fa i n t i f f s  a I I ege  t ha t  De fendan t  W i f che r ' s  i nac t i on  a fone  i s

su f f i c i en t  ev idence  o f  h i s  de f i be ra te  i nd i f f e rence  to  Lo f l i n ' s

med i ca f  need .  ( I d .  )  Howeve r ,  t he  reco rd  d i r ec t l y  con t rad i c t s

1
t h . i s  conc l ,us ion  and  con ta ins  ev idence  tha t  De fendan t  W i l che r  d ld

no t  i gno re  Lo f I i n ' s  cond i t i - on .  The  reco rd  shows  tha t  a f te r

speak ing  i d i Lh  D r .  Pugh ,  De fendanc  W i - [ che r  r nade  " i nqu i r es "  i n t o

hav ing  Lo f l i n  r e l eased .  (Doc .  52 ,  A t t ach .  5  a t  12 . )  A f t hough  t he

ex ten t  o f  De fendan t  W i l che r ' s  e f fo r t s  a re  no t  f u1 l y  deve loped  i n

rhe  reco rd  and  we re  unsuccess fuJ  ,  he  d i d  no t  comp leLe l  y

d i s rega rd  Lo f -L i n ' s  cond j  t i on .  ( 1d .  )  The  reco rd  canno r  suppo r t

P fa i n t i f f s '  asse r t i on  t ha t  De fendan t  W i l che r  f a i l ed  t o  t ake  any

ac t i on  wha tsoeve r .  More  impor tan t l y ,  P la in t i f f s  have  no t  made

any  show ing  to  exp la in  how the  ac t i ons  tha t  De fendan t  W i l che r

d i c l  r : k e  L \ r e a e  r - r r r - r q q l  \ 7  n a . r r i n s n r .  D l : i n t -  i f  f  c  n r a ' r i i .9 - - - -  -  I - . - , - . - 3  n O

exp lana t i on  o r  f acLs  Lo  suppo rL  t he  con ten t i on  rha t  De fendan t

I ^ 1  r ' , ^ h a r , q  : . t a y 5 t  t o  c o n s u l t  w i t h  h i s  s . r n e r i r ] r q  r n  f l a j -  - , O f  
l i nJ  L v  V c L

r e l  eased  was  g ross l y  neg l i gen r .

Mo reove r ,  PJ  a i n t  i  f f s  have  f a - i l ed  t o  p rov ide  any  ev idence

show i  nq  t i t aL  De fendanc  W i l che r  was  g ross l y  neg l i genc  l o r  ac r i ons

he  f a l l ed  t o  t ake .  P la i n t i f f s  have  f a i f ed  t o  i den i t f y  any

ev j  dence  i nd  i  ca t  i  ng  Lha r  De fendan t  W i f che  r  ac l eo  Lo  de  I  ay
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T , n f  I  i n ' q  t 1 6 : i m a n l -  n r a \ / a n f  a r " l  h i m  F r n m  h : . , i n n an

o f f s j  t e  phys j  c i an ,  o r  i nLe r f e red  j  n  n  i s  ca re  i n  any  way .

P fa in t i f f s  rne re l y  po - in t  t o  t he  fac t  t ha t  Lo f l i n  rema ined  i n  the

CCDC in t i rma ry  a f t e r  D r .  Pugh ' s  conve rsa t i on  w iLh  De fendanL

Wi f che r .  (Doc .  55  a t  11 .  )  Ye t ,  P la i n t i f f s  have  no t  shown  how

Defendan t  W l f che r ' s  app rova l  t o  have  Lo f l i n  re feased  was  even

necessa ry  o r  wouLd  have  aL lowed  Lo l l  i n  t o  r ece i ve  med i ca l  ca re

soone r .  The  reco rd  shows  t ha t  D r .  Pugh  had  che  aucho r j Ly  ro  send

Lo f l j n  t o  an  emergency  room o r  an  o f i s i ce  phys i c l an  who  wou ld

then  have  the  i ndependen t  au tho r i t y  t o  admi t  Lo f l i n  t o  the

hosp j  r a I .  (Doc .  52 .  A t t ach .  5  a t  1 ,6 -11  . )  D r .  Pugh  even rua l l y  d i d

send  Lo t l i n  t o  an  o l - f  s i t e  phys i c i an .  ( I d .  a r  7 . )  P la i n t i f f s  nave

no t  shown  tha t  De fendan t  ! ! i Lche r  t ook  any  ac t i on  to  p reven t  o r

. 1 6 l - e r ,  l - h : l -  r ] a a i  < i  n n

I n  add i t i on ,  PLa in t i f f s  have  f a i f ed  t o  es tab f i sh  t ha t

De fendanL  W j  l che r  ac ted  neg l i gen t l  y  by  re l y j ng  on  D r .  Pugh  t o

dec ide  when  to  t rans fe r  Lo f l i n  t o  an  appo in tmen t  w i th  an  o f f s i t e

phys i c i an .  Non -med i ca l  p r i son  o f f i c i a l s  a re  en t i L l ed  ro  de fe r  Lo

Lhe  j udgmen t  o f  med i ca l  p ro fess iona l s  j  n  de re rm in ing  p rope r

pa t i en t  ca re .  W i l . l i ams  v .  i - imes tone  C ty , ,  198  Fed .  App ,x .  893 ,

B9 '1  ( 11 th  C i r .  2006 ) ;  see  a f so  Sp ru i l l  v .  c i l t i s ,  312  8 .3d ,  2 IB ,

236  (3d  C i r .  2004 )  ( " I f  a  p r i f sone r  i s  unde r  t he  ca re  o f  med l ca f

expe rLs  a  non -med i caL  p r i son  o f f i c i a l  w j  l l  gene ra l  I y  be

jus t i f i ed  i n  be l i ev i ng  Lha t  t he  p r i sone r  i s  i n  capab le  hands ,
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I nma te  heaL th  and  sa feLy  i s  p romo ted  by  d i v i d i ng

r a q n / 1 n q i ] - . r  
_  i l - \ /  F / 1 -  \ . : r i n r r q  a q n o r - t q  . \ €  i  n m ^ l - a  I  i  f o  : m n n n  n r r . r . i -Y J d r u r ,

admin i s t r a to r s ,  phys i c i ans ,  and  so  on . " )  .  P ta i n t i f f s  have  f a i f ed

to  show tha t  De fendan t  W i l che r  ac ted  un reasonab ly  i n  re l y ing  on

l -  .  F ' r r L .  q  -  r F a  r  n a n -  o f  L O f l  i  n .

Because  P la in t i f f s  have  fa i l ed  to  p rov ide  any  ev idence  o f

De fendan t  W i l che r ' s  de f i be ra te  i nd i f f e rence  to  Lo f f i n ,  s  med ica f

needs ,  e i t he r  t h rough  h i s  ac t i ons  o r  i nac t i ons ,  p l a i n t i f f s

canno t  show tha t  he  v io la ted  Lo f I i n ,  s  cons t i t u t i ona l  r i qh r  ro

med ica l  t r ea tmen t .  a  As  a  resu l t .  De fendan t  W iLcher  i s  en t i t l ed  to

the  p ro tec r l ons  o f  quaL i f i ed  _Lmmun i t y .  Acco rd jng l y /  De fendan t

Wifcher 's MoLion for Surnmarv Judqment is GRANTED.

C.  l 4hong f  u f  Dea th  C f  a im

In  add i t i on ,  t o  t he i r  de l i be ra te  i nd i f f e rence  c l -a im  unoer

42  U .  S .  C .  S  l - 983 ,  P fa i n t i f f s  a l so  seek  recove ry  aga ins t

De fendan t  W i f che r  based  on  Lo f f i n ' s  w rong fu l  dea th .  (Doc .  gZ  a t

23 . )  I t  1s  unc .Lea r  f rom the  Amended  Comp la in t  i f  pLa j -n t i f f s  w ish

to  pu rs l i e  t h i s  c la in  under  a  s ta te  l aw  cause  o f  ac t i on  o r

pu rsuan t  t o  t he i r  c . l a  j .m  unde r  42  U .S .C .  S  1993 .  (Doc .  92  a t  23 . )

Regard fess ,  bo th  c la ims  mus t  f a i_ l  .  ?o  the  ex ten t  t ha t  p fa in t i f f s

b r i ng  t he  w rong fu l  dea th  c l a i _m unde r  42  U .S .C .  S  1983 ,  t h i s

n  Because  t he re  i s  no
Lo f - l i n '  s  cons t i t u t i ona l
whe the r  t he  r i gh t  was
a lLeged  v i o l a t i on .

ev idence  tha t  De fendan t  W i l che r  v io la teo
r ig rh f  ,  t he  Cour t  does  no t  need  to  dec lde
c feaX ly  es tab f i shed  a t  t he  t ime  o f  t he
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c la jm  fa i l s  because  t h i s  c l a im  i s  ba r red  by  qua l i f i ed  immun i cy

as  d i scussed  above ,

T o  t h e  e x t e n t  t h e  c l a i m  i s  b r o u g h t  u n d e r  a  s t a t e  l a w

'  h e n r r r  t h e  c l a  i m  a  I  s o  f a i  L s .  U n d e r  C e o r g i a  ] a w .  a! r r ! v ! J ,

n l : r r ' ' f f  mns f  n rov ' . de  ev jdence  t o  show  thaL  an  o f f i c i a l  ac t i ng

w i th in  the i r  d i sc re t i ona ry  func t i on  ac ted  w i th  "ac tua f  ma l i ce  o r

w i t h  ac tua l  i n t en t  t o  cause  i n i u r v . "  G l f be r t  v .  R i cha rdson ,  264

ca .  744 ,  153 /  452  S .E .2d  476 ,  483  (L994 )  ( quoL ing  Ga .  Cons t .

a rL .  1 ,  S  I I ,  pa ra .  IX (d )  ) .  I n  t h i s  case /  P la i nc i f f s  have  f a j l ed

fo  i c l en f  i f v  anv  ev idence  t ha t  De fendan t  W i l che r  ac ted  w i t h  t he

r a n " i < i r o  l a r r a l  n f  m : l  i  r - c  A c c n r r l  i n a l  r z  l - . . - L  n F r - i a e  l ' a \ 7 4  , a ^ - a a d! ! \ 4 u ' J t ! u  r r r Y r y f  p v L r r

- r - , ^ +  -  . . - ^ - - f , . 1  ^ ^ e j -  L  s r . i  f  n r e . n i s c c l  O n  S t a 1 : e  L a W  S h O U I d  b eL r r q L  d  w ! v r ' 9 ! u r

den i -ed .  (Doc .  52  aL  L4 ;  Doc .  55  a t  15 . )  Because  t he  s ta te  l aw

c la im  and  c fa im  unde r  42  U l .S .C .  S  1983  bo th  f a i 1 ,  De fendan t
l

Wi l - che r ' s  MoL  ion  fo r  Su rnma ry  Judgmen t  as  to  the  wrong fu l  dea th

c]alm is GRANTED.

r I .  CONSENT MOTION TO D]SM]SS

A d d i  r r ^ n a -  l \ /  t L e  n : r - i e s  h a v c  f  i  - L e d  a  C o n s e n L  M O r i o n  L O

Dism iss  De fendan ts  V i r g i n i a  O 'Ne i l 1 ,  Chacnam Coun ty ,  and  John

t r , l i l che r  i n  h i s  O f  f  i c i a l  Capac i t y  W i th  P re jud i ce .  (Doc .  87 .  )

Pu rsuan t  t o  Fede ra l  Ru fe  o f  C i v i f  P rocedu re  41 (a )  ( 1 )  (A )  ( i i ) ,  an

r a t - i n n  m : r r  h o  . - i  i c m i  < q o r ]  n , r r e , r r n l  r , , - \  \ \ r  c l - i n , , l : l -  i n r  n F  r i i e m r - - ^ -
" ' q l  

r L  r J r !  J u u - ,  L  - v  u  D  L f  P u

< i  n - - z l  h r r  : l l  - . r i i .J - : j ' . u J  L . y  u '  r  p u l L r u -  a P L , c o r E u  ,  y u - - f L 5  d  c

p e r m i t L e d  t o  d i s m i s s  a n  a c L i o n  a g a i n s L  s o m e  d e f e n d a n t s  w i t h o u c

L1
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d  i  sm iss i ng  rhe  enL  i r e  ac t  i  on .  K Iay  v .  Un j  t ed  Hea l  t hg roup ,  I nc .  .

376  r . 3d  1092 ,  1 -106  (11 th  C i r .  2004 ) .  Acco rd ing l y ,  t he  pa r t i es '

mo l i on  i s  GRANTED.  '  As  requesLed  by  t he  pa r t i es ,  De fendan ts

VL rg in i a  O 'Ne i J i ,  Cha tham Coun ty  and  John  W i l cne r  i n  n i s

^ a F ] ^ i ^ t  ^ - ^ - ^ i  Feq},ourLr - .e DISMISSED VIITH PRE,fUD ICE from thls act lon. '

I I I .  ST IPULAT ION OF  D ISMISSAL ]

In  add j  t i on ,  t he  pa rc i es  naue  f i l ed  a  Jo inc  S r i pu la r i on  o1

D ism issa l  o f  Co r i zon ,  LLC .  (Doc .  65 .  )  As  d i scussed  above ,

Fede ra l  Ru le  o f  C i v i f  P rocedu re  4 l - ( a )  ( 1 )  (A )  ( i i )  a f f ows  an  ac t i on

Lo  be  d i sm issed  pu rsuan t  t - o  "a  s t i pu la t j on  o I  d i sm issa l  s i gned

by  a I I  pa r r i es  who  have  appea red . "  Because  Lhe  pa r t i es  have  a f  - L

'  As  a  resu l t ,  De fendan t  O 'Ne i l f ' s  Mo t ion  fo r  Summary  Judgmen t
(Doc .  58 )  and  De fendan ts  Cha tham Coun ty  and  John  Wi f che r ,  s

Motion for Summary Judgment (Doc. 61) are DfSMISSED AS MOOT.
"  Ce r ta i n  cou r t s  d i sag ree  on  whe the r  t o  aL fow  a  p fa i n t i f f  t o
d i smrss  c l a ims  aga  i ns r  a  de fendan r  i n  che i r  o f f _c i a1  capac i cy
wh i  l e  r e ra i n i ng  c l a ims  aga insc  t he  same  de fendanL  i n  Lne l r
rnd i v idua f  capac i t y .  Compare  Smi th  v .  C i t y  o f  Mob i Ie ,  No .  16 -
00478 -N ,  2011  wL  39 I I 52 ,  a t  *2  (S .D .  A la .  Jan .  21  ,  2071 )  ( ho ld i ng
tha t  a  p l a i n t i f f  cou ld  no t  vo fun ta r i l y  d i sm iss  on l y  c l a ims
aga ins t  a  de fendan t  1n  the i r  o f f i c i a f  capac i t y )  w i th  Bynum v .
C ty .  o f  Kaua i ,  No .  12 -00523  JMS/RLP ,  20 !4  WL  l i f  f  r e  ,  a i - l r _ l g l '
Haw .  Feb .  24 ,  2014 ) (a l l ow ing  a  p l a i n t i f f  t o  vo lun ta r j  i y  d i sm iss

^  ^ ' ) | ] h l -  v  n f f i . i : l  i -  f  h e i r  i n d i v i d r r : l  n : n a r i r r r. a g a )  t ) r L  d  L ( r u r _ L  j

wh j l e  s t i l l  l i c i gac ing  c fa ims  aga ins t  Lhe  same  i nd i v i dua l  i n
Lhe i r  o f f j c i a f  capac i t y )  .  l n  t h i s  case ,  P la i n t i f t s  on l y  seek  Lo
vo lun ta r i l y  d i sm iss  c la ims  aga ins t  De fendan t  W iLcher  i n  n rs
o f f i c i a l  capac i cy .  Howeve r .  because  t h i s  Cou rc  has  d i sm issed  a l l
c l  a ims  aga i  ns t -  De IendanL  W i f che r  i n  h i s  i  nd i v i dua  L  capac iLy .
th i s  Cour t  does  no t  have  to  add ress  whe the r  i t  i s  p rope r  to
d i sm i  ss  on l y  Lhose  c fa  i  ms  aga ins t  De fendanL  W i  l che r  i  n  h i s
o f f i c i a l  copac iLy .  RaLhe r ,  r he  on l y  r ema in  i ng  c l a ims  aqa ins t
De fendan t  l , { _ I che - r  a re  rhose  l n  h i s  o {  f  i c i a  I  capac  i t y .  The re fo re ,
che  s t i pu la t i on  wouLd  e I f ec t i ve -Ly  d i sm iss  a I ]  r ema in i ng  c l a ims
aga  i ns r  De fendan t  l . d i - I che r .
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i ^ r a a / l  t - .  e f  i n r r  ^ r  i r - \ n

PRE,TUDICE from this act ion.

Co r t zon , ] SL L C DISMISSED WITH

CONCLUSION

t r ^ .  - h a  c . \ r ^ ^ . . \  i n o  r c a q n n s -  h  i q  C o ' : r t  f i n d s  L h a L  D e f e n o a n t s

Al  S t .  Lawrence  and  Wi l che r /  s  Mo t ion  fo r  Su rnmarv  Judqmen t  i s

GRANTED IN PART and DISMISSED AS MOOT IN PART. (Doc. 52.) The

pa r t i es '  ConsenL  Mo t i on  r ' o  D i sm iss  De fendan ts  V i r g i n i a  O 'Ne i l l '

ChaLham Coun ty .  and  John  W i -Lche  r  i n  h i s  O f f i c i a l  Capac iLy  Wr t . h

Pre jud i ce  i s  GR jANTED.  (Doc .  87 .  )  As  a  resu l t ,  De fendan t

O 'Ne i f f ' s  Mo t ion  fo r  Summary  Judgmen t  (Doc .  68 )  and  De fendan ts

Cha tham CounLy  and  John  W i l che r ' s  Mo t i on  f o r  Su r t - na ry  Judgmen t

(Doc .  51 )  a re  D ISMISSED As  MooT .  Fu r the r ,  t he  pa r t i es '  Jo in t

c r  i n , t : - i ^ n  - F  a i c r : ^ ^ ^ r  ^ ^ - r - ^ *  L L C  f r o m  t h i s  a c t i o n  i SJ L r l , \ . r f o - t u : r

GRiN i ITED.  {Doc .  65 . )  The  C fe rk  o f  Cour t  i s  D IRECTED to  amend  the

. ' ^ n ] -  i . \ n  : r - r - n r r l i  n n l  r . '

^-4
SO ORDTRED Lh is  ,1 .  / '  day  o f  Sep tember  2011  .

U N I T E D  S T A T E S  D I S T R I C T  C O U R T
S O U T H E R N  D ] S T R I C T  O F  G E O R G ] A

I^1T T.T. T AM T MnnPtr .TP
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