Ajibdtlie et al v. Harris et al Doc. 299

IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

SOLOMAN OLUDAMISI AJIBADE, as
natural parent of Mathew Ajibade; ADENIKE
HANNAH AJIBADE, as natural parent ¢
Mathew Ajibade; THE ESTATE Ol
MATHEW AJIBADE; CHRIS OLADAPO, as
executor

Plaintiffs, CIVIL ACTION NO.: 4:16-cv-82
V.

JOHN WILCHER, in his official capacity as
Chatham County Sheriff; CORIZON
HEALTH, INC.; GREGORY BROWN;
FREDERICK BURKE; ABRAM BURNS;
MARK CAPERS; MAXINE EVANS;
ANDREW EVANSMARTINEZ; PAUL
FOLSOME; DEBRA JOHNSON; JASON
KENNY; ERIC VINSON

Defendants.

ORDER
Before the Court is DefendaMaxine Evans Motion for Summary Judgment as to all
claims alleged againsier by the Plaintiffs. (Doc. 183.) This case arises from the January 2015

death of Mathew Ajibade while in the Chatham County Sheriff’'s custody at the Chathany Cour

~—+

Detention Center (“CCDC”). (Doc. 21.) Ajibade’s parents and his estate fileduihiagainst
Defendant Evanswho was a arrections officer at the CCDC, as well as @eeriff, various
other corrections officers, the company supplying health services at the CCDC iatethaf t
Ajibade’s death, and a nurse on datythe time of Ajibade’s death.ld() Against Evans,

Plaintiffs assertclaims forassault and battery, violations of constitutional righissuant to 42
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U.S.C. 81983, and wrongful death.ld.f DefendantEvansfiled a Motion for Summary
Judgment, claiming that the assault and battery and constitutional viatédiors againsher
lack the necessary evidentiary support and/or are barred by qualified and offioiahitgnand
that the wrongful death claim fails as a matter of law. (288) Plaintiffs filed a Response in
opposition, (doc229. For the following reasons, the CoWRANTS in part Defendant
Evans’sMotion for Summary Judgment. (Dod.83.) As explained below, the Court reserves
ruling on the Motion for Summary Judgment as to Plaintiffs’ Section 1983 claim fivedsk
indifference to a seri@umedical needndtheir wrongful death claim until the parties provide
supplemental briefingy the deadlines set forth in this Order.
BACKGROUND

Failureto Comply with Applicable Rules

Local Rule 56.1 provides that, “jmdn any motion for summary judgment pursuant to
Rule 56 of the Federal Rules of Civil Procedure, in addition to the brief, there shaléeed to
the motion a separate, short, and concise statement of the material facts as to wehich it
contended there exists no genuine dispute to be tried as well as any conclusions okl ther
S.D. Ga. L.R. 56.1. The rule also requires thajach statement of material fact shall be
supported by a citation to the recdrdld. Here, Defendant Evanigiled to file a separate
Statement of Material Facts required by Rule 56.thoughshe did include a Statement of
Facts section withithe brief in support of her Motion for Summary Judgme(8eeDoc. 183.)
To their credit, Plaintiffs separated Evans’s Statement of Facts sectiansetees of numbered
paragraphs and provided a response to each one, thereby ensuring they did not run afoul of Local

Rule 56.1's provision that “[#]material facts set forth in the statement required to be served by




the moving party will be deemed to be admitted unless controverted by a statement semeed by
opposing party. (SeeDoc. 229-2.)

The far more concerning deficiency, however, is the quality of bothegafactual
assertionand record citations (or lack thereof)their briefs Severalof Evans’s ceDefendants
(who arenot represented by the same attorney as Evans) have filed separate summary judgr
motions. Evans’sriefis, in many respectslmost identicato the briefs filed byo-Defendants
Debra Johnson and Andreux Evaviartinez (hereinafter, “Martinez”)in support of their
summary judgment motiongsenerally speakingsounsel for cedefendantsn a caseare free to
coordinatetheir filings andarguments that they will make theCourt. It certainly aids judicial
efficiencywhen cedefendantsn a caseagree upon and preseatatements of fa@ndarguments
(based on those facts) that amnsisten{and arehereforesubject to consistent respongesm
plaintiff's counse). The problem here, howevés, that counsel for Evans did a slapdash job of
converting thebrief that had apparently been drafted for Martinez’'s Motion for Summary
Judgment so that it would apply effectively to Defendant Evahke “Statement of Facts”
sectionof Evans’s briefttontains just three sentences that retditectly to Evans: (1) “As all of
this was happening, other officers, including Maxine Evans, were arriving on the scboe.” (
183-1, p. 7 (no record citations provided)(2) “Maxine Evans, who was assisting the injured
Rowland, played no role in carrying Ajibade to his cellld. (no record citations provided).)
(3) “Evans, who never entered the cell, and [sic] was not present outside itclheénjsi of
placement.” Id. at p. 8 (no record citations provided).) While the brief does featura
smattering ofadditional factual assertions concerning Evangs “Argument and Citation of

Authority” section, those assertions either fail to inclugley record citations e+most

1 In their ResponseRlaintiffs explicitly admit each of these three statements of fact. (Doc22p9.
19-20, 23.)
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embarassingly for Evans’s counsel-still feature the citations tdVartinez’s deposition
testimony regarding his own conduct. (Compare, e.g., doecl 18B%ans Brief) p. 12 (1t is
undisputed that Maxine Evans did not encounter Ajibade until after he stfigipag Officers
Richardson, Capers, Rowland and Vinson and after Ajibade was being restrainedistitnad/
ankle restraints. (Ex. ___, Martinez depo., p. 35; ex. _ , CM 136 at 11:3/Wifh.doc. 1921
(Martinez Brief) p. 13 (1t is undisputed thallartinez did not encounter Ajibade until after he
stopped fighting Officers Richardson, Capers, Rowland and Vinson and after Ajibadseing
restrained with wrist and ankle restraints. (Doc.-181Martinez depo., p. 35; doc. 185, CM
136 at 11:37:1)7").) 2

Plaintiffs’ briefing, however, is no better. While they do provide record citations in
their own* Statement ofJndisputed MateriaFacts”’document (doc. 2292), ther brief features
severalmaterialfactual assertionghat do not include aecord cite. $ee, e.g.doc. 2291, p. 5
(“In the meantime, deputies were charged with checking Mathew’s physicdition every 15
minutes?) (no record citatioa provided)) More troublingare inconsistent positions taken
within Plaintiff's filings. For examplePlaintiffs admit Evans’savermenthat she “never entered
the cell, and was not present outsidesiit][the time of [Ajibade’s] placemeh{presumably, into
the chai), (doc. 2292, p. 23),andthey never point to any evidence thavanswas otherwise
nearby or in the vicinity of the cellNonethelessRlaintiffs proceed, at multiple points of their
“Argumentand Citation to Authority”section to make arguments that require such evidence.
For instance, they argue that a reasonable officer in Evans’s position “could firldattaew

was screaming because he was being tased,” yet they cite to no evidence that Evans (whom

2 The “CM 136" citations are to portions of video footage fremniouscameras at the CCDC. Evans’s
brief, however, does not point out, or otherwise provide a way for the Court tonitetewhich person
shown in the various video footage is h&hus, hese citations are of no assistance to the Court.
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have admited was not in the cell or outside of it) ditiear or should have heard Ajibade
screaming, (doc. 229, p. 15)° Perhaps most egregiously, later in their brief, Plaintiffs boldly
assert
Evans was aware that Mathew was in physical pain and had been moaning since
being placed in the restraint chair. Evans was present in the holding cell area for

a portion of time after the use of the taser, heard him moaning, and made no
attempt to check on him.

(Id. at p. 19.) Plaintiffs fail to provide a single record citation to support these cféatahl
allegations, part of whickeem to bén conflict with their admission that Evans was not in the
cell or outside of iat some point relative to whejibade was placed in the chair. Similarbn
the next page of theirief, Plaintiffs assert that “Evans was aware that Mathew had been tase
four times,” (id. at p. 20), yet they cite no record evidence to support such & claim.

In light of the bevy of glaring deficiencies and satintradictory allegations and
argumers contained in both Evans’s initial Brief and Plaintiffs’ Response, the Codmeakat
this time to rule on Evans’s Motion for Summary Judgmerib &aintiffs’ Section 1983 claim
against her for deliberate indifference to a serious medical oe@dntiffs’ wrongful death
claim (as its viability depends on the success of the deliberate indifferencé. clEim@ Court
ORDERS Defendant Evans to file a supplemental bagfApril 26, 2019. In the supplemental
brief, Defendant Evans shall provide recaitations to support alnaterial factual allegations

she offers tosupporther request fosummary judgment onCount 2 of Plaintiffs’Amended

3 Similarly, on one page of their brief, Plaintiffs claim that Evans “failedupervise her subordinates
who were using excessive forcejtl.(at p.12), and then, confusingly, five pages later, theynctne
“supervised use of the taserjtl.(at p. 17). These contradictory allegations are even more confusing
becausetano pointin their filings do Plaintiffs cite to any part of the record to support the averment that
she was a supervisor or was involved in supervising the use of a Taser.

* Frankly, he Court is baffled by the fact that Evans did not file a reply, as she was entitledino do
order to respond to the host of unsupported ansé@mingly contradictory factual allegations and
arguments presented by Plaintiffs in their Response.
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Complaint (“Deliberate Indifference to Serious Physical and Mental Hé&mdds”) Within
fourteen (14) days after Evans’s supplemental brief is filedPlaintiffs shall file aresponse
thereto, which likewise shall include record citations to support all mataciaid allegations or
disputesas toany of Evans’s factual allegatiansThe Court will not consier any legal
arguments (in either brief) that are not based upon specifiedsigmperted by a citation to the
record® Defendant Evans must file any reply withiourteen (14) days of Plaintiffs’ response
brief.

Plaintiffs have concedeit their Resposethat Defendant Evans is entitled to summary
judgment on thie assault and battery claifCount 6) against her. (Doc. 2291, p. 21.)
Accordingly, the CourGRANTS Defendant Evans’s Motion for Summary Judgment as to that
claim. The Court proceeds to consider the Motion for Summary Judgment as it pertains to {
Section 1983 claim for use of excessive force, as this claamé&ndable to summary judgment
without the need for the Court to considee deficient and setfontradictory factual allegations

and arguments discussed above.

° Defendant Evans was deposed, and Plaintiffs flecbpy of her deposition with the Caurtret,

neither her own Statement of Material Facts and Brief nor thbBéaintiffs included a single reference
or citation to the transcrigf her deposition The Court declines to bear the parties’ burdens of sifting
through her 170-pagedepositiontranscriptto find potential support fotheir factual allegation See
Johnson v. City of Fort Lauderdale, 126 F.3d 1372, 1373 (11t1@97) (“[W]e are not obligated to cull
the record ourselves in search of facts not included in the stdtenfefact.”). “[A] ppellate judgesare
not like pigs, hunting for truffles bwed in briefs. Likewise, district court judges are not required to
ferret out delectable facts buried in a massive record, like the one in thi's Cmevez v. Seg Fl. Dept

of Corrs, 647 F.3d 1057, 1061 (11th C011)(quotingUnited States vDunkel 927 F.2d 955, 956 (7th
Cir. 1991); see alsAdler v. Wal-Mart Stores, In¢.144 F.3d 664, 672 (10th Cit998) (“The district
court has discretion to go beyond the referenced portions of these [summary judgatengls, but is
not required to d so.”).
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. Relevant Factsto Which TherelsNo Dispute

The following facts relevant to the disposition of Defend&wans’s Motion for
Summary Judgment as to Section 1983 Use of Excessive Force claim agaiast rir in
dispute®

On the evening of January 1, 2015, officers with the Sava@hatham Metropolitan
Police Department arrested Mathew Ajibade for the battery of his girlfriend anddriauspim
to the CCDC. (Doc. 1819 (Owens Depo.), pp—22, 32; doc229-2 pp.2-4) Ajibade was
initially placed in a holding cell where he remained for several hours. (D8€,2#.7-8.) At
or around 11:28 p.m., a CCDC officer retrieved Ajibade from the holding cell and took bim inf
a common area to commence the booking procéds. During that process, a physical struggle
between Ajibade and four officers ensueohd one officer called for baakp assistance.
(CM136_Pre_Booking_#4 1 at 11:28:36 through 11:34:02 PMDuring the struggle, one
officer is believedd have drivestunned Ajibade with a Taser before Ajibade was able to takeg

the Taser from heat which point he held the Taser up at the offiée(®oc. 29-2, p. 16-17

® For purposes of consistency, the Court recites essentially the same stategemgraffacts that it
included in its Order on Defendants Johnson and Martinez’s Motions for Summary Judgire@ourt

has added in the three undisputed statésnef fact specific to Evans thais mentioned in the previous
section of this OrderEvans asserted in her Statement of Facts and Plaintiffs specifically admitted i
their Response thereto.

" Plaintiffs submitted, andboth partiefrequently cited, dotage from various cameras positioned around
the CCDC. (SeeDoc. 239 (Notice of Manual Filing).)This footage features sound, though ibften
muffled and therefore difficult to understand. The Court has reviewed the faotdgelies upon it in
conjunction withvarious parties’ and withessegposition tanscripts Since there are a number of video
clips fromseveralcameras, the Court will refer to tibps by file name andite tothe exact time of the
footage according to the footage.

8 “A ‘[T]aser’ is a nondeadly weapon commonly carried by law enforcemefil$ v. City of Aventura
647 F.3d 1272, 1276 n.2 (11th Cir. 2011). The Taser “administers an electric shacgkuspect,”
typically by “shooting two small probes into the sudfsebody.” 1d. “The probes are connected to the
firing mechanism via wires. Once fired, the probes lodge under the suspect’'s skdwlraimister an
electric shock.” Id. Tasers can also be used in “drstein” mode, however, which means that “the
probes are removed from the TaseFElowers v. City of Melbourne, 557 Fed. Appx. 893, 895 n.4 (11th
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doc. 181-12 (Johnson Depo.), p. 266.) One officer was injured during the sandgléimately
required medical attention(Doc. 18112, p. 122.) Over the next few minutes, multiple officers
arrived on scene in response to the call for hgrlassistance.CM136_Pre_Booking_#4 1 at
11:34:02 through 11:37:17 PM.)

Lieutenant Debra Johnson, who whge watch commander that eveniragrived in the
booking area around 11:36:45 PMd.(at 11:36:45 PM.) At this point, Ajibade was lying face
down on the floor with approximately seven officers holding and/or hoveriagtom. (Id. at
11:36:55 PM.) After walking over to observe the huddled massnsonretrieved a nearby
Taserand (as shown from the video footage) removed something frofiditat 11:36:56 PM
through 11:37:15 PM.) She then walked back over togtioeip and placed the Taser onto
Ajibade’s lower body and announced to Ajibade that he needed to “calm down and let them
the restraints” on him or he would be drsteinned. I@. at 11:37:20 through 11:37:33 PM; doc.
181-12 (Johnson Depo.), pp. ¥E.) In response, Ajibade calmed down and, once hand ang
leg restraints were secured onto hlieutenantJohnson stood back up and removed the Taser
from Ajibade’s skin. Doc. 18112,p. 176;CM136_Pre_Booking_#4 at11:37:42 PM.) It is
undisputed that Johnson did not actually tase (or itiwve) Ajibade. (Doc. 229-2, p. 19.)

Defendant Evans arriveth the booking area at some powmhile the officers were
working to restrain Ajibade’svandsand feet (Id. at pp. 19-20.) After she arrived,Evans
assisted with the injured officerld( at p. 20.) Once Ajibade’s hands and feet were restrained,

Johnson instructed the officers to take Ajibade to a nearby detox cell and plaoeahigstraint

Cir. 2014)(per curiam) and “the Taser [i]s used like a stun gdiine Taser is pressed directly against the
skin and produces a burning sensatiollingo v. City of Mobile, Ala, 592 F. Appx 793, 796 n.1 (11th

Cir. 2014)(per curiam) Drive-stun mode “reduces the amount of force employed on a person in clos
range.” Flowers557 F App’'x at 895 n.4. As explained by Plaintiffs’ expert, “[T]he differencevieen

the probe and drivstun is it's pain only. And drivstun’s a pain component tool . . . .” (Doc. 18
(Root Depo.)p. 15.)

but
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chair for his safety and the safetyathers. (Id.) A group of officers then carried Ajibade away
from the booking area(CM136_Pre_Booking #4 at 11:39:17 through 11:39:34 PMI} is
undisputed thaDefendantEvans played no role in carrying Ajibade to a cell. (Doc.-22p.
20.)

It is undisputed thainstead of placing Ajibade in the nearby detox cell, the officers took
Ajibade and the restraining chair to a different holding celd.) ( While the officers were
carrying Ajibade to the cell, Corporal Jason Kenny arrived on #wescld. atp. 21.)

When the restraining chair was placed inside the cell, it was positioned so that théaced
back wall, with the back of the chair facing toward the door. (Docl6§Martinez Depo.)pp.
55:23-25, 56:15.) Thus, when Ajibade as placed into the chair, his back was to the doorway
and his face was not visible to those looking in from outside the cell dads). Kultiple
officers, including Corporal Kenny, went into the cell and participated in the procetscofg
and securig Ajibade into the restraining chaifSeegenerallyCM117 Female Holding #2.)
Pursuant to PlaintiffsStatement of UndisputeBacts, Plaintiff admit thatDefendant Evans
“never entered the cell, and was not present outside it [sic] the tiplacgiment.” (Doc. 229,

p. 23.)
Corporal Kenny requested a Taser, and another officer obtained it from Johnson. (D

181-12(Johnson Depo.), p. 136.) According to his own testimony, Corporal Kenny discharge

the Taser once while pointing it at the gnd; this was done as both a means of testing it and a$

a “show of force” in an effort to gain compliance from Ajibade. (Doc-18{Kenny Depo.), p.
145:12-19. Because Ajibade continued to resist after the test engagement, Corporal Kenny tf
drive-stunnedAjibade, though there is no evidence regarding how much time passed between

test engagement and the initial destein. (d. at pp. 145:1225, 147:1323.) According to

bd
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Corporal Kenny, Ajibade screamed after flist drive-stun andCorporal Kemy waited “for a
second” to see if Ajibadthereaftercomplied with the commands to sit dowrid. @t p. 149:4-
9.) When Ajibade continued “trying to come back up,” Corporal Ketulg him to stop
resisting and then drivetunnedhim a second time. Id. at pp.150:20-25, 151:1.) Corporal
Kenny testified that he drivstunned Ajibade total offour times that three of the drive stuns
lasted fewer than five seconds and one lasted five full seconds, and that he waited tenaecon
less between each destun. (Id. at pp. 148:6-18 153:5-16, 155:5-13177:714.) He also
testified that Ajibade was screaming during this procels.a( p. 152:2425.) After thefourth
drive-stun, Ajibade complieavith the officer's command totsilown and waghensecued into
the chair. Id. atpp. 197:1-5, 198:12-18.)

At some point, a spit mask was placed onto Ajibade’s face at(pp. 19, 215.)Oncehe
was secured in the restraint chaigutenantlohnson and NurgéregoryBrown went inside the
cell for about 51 seconds. (CM117_Female Holding_#2 at 11:46:59 through 11PAT;E8cC.
181-12 (Johnson Depo.), pp. 19206.) An officer turned the restraint chair around so that
Ajibade faced the door. (Doc. 182 (Johnson Depa.)p. 154.) After they «ited the cell, the
door to the cell was closed. (CM117_Female_Holding_#2 at 11:47:58 through 11:48:30 PN

At 1:35 a.m., approximately an hour and feiitye minutes after Ajibade was secured in the

chair, he was found unresponsive, and he was pronounced dead shortly afterwards. 9¢Rpc. 22

p. 24.)
[I1.  IssuesRegarding Restraint and Resistance

Plaintiffs focus much of their attention on proving, via record citations, thbadg’s
hands and legs were cuffed and shackled (respectively) when theroffvere attempting to

secure him in the restraint chair. Defendant Evans does not appear to dispute thiatfaat, R
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the relevant disputeas discussed in greater detail in later sections of this Gsdemhether
Ajibade, despite being cuffed and ieg shackleswas resisting the officemss they attempted to
secure him in the chair. Many of Plaintiffs’ citatiomovide direct evidencthat Ajibade was
resisting officers during this point in time.

For instance, Plaintiffs frequently cite to OffictAmbrose’s Examination Under O&th,
which does discuss how Ajibade’s hands were cuffed behind his back and his legs w
shackled. (Doc. 2191, pp.15, 18.) Notably, however, the cited portions of the Examination
also indicate that Ajibade was actiyalesisting officers’ efforts to secure him in the chair.
Though he was initially outside of the cell, Ambrose states he heard a man &l tradling, “I
don’t want to be here. Let me go.ld(at pp. 1516.) Then Ambrose heard someone else in the
cell say, “[Clalm down, calm down. Quit kicking at me.ld.(at p. 15.) When he looked inside
the cell, Ambrose saw officers placing Ajibagdehose hands were cuffed behind his back
into the chair, and he observed Ajibagde@hom he described as “seem[ing] really upset”
“screaming and yelling” and “thrashing aboutld.(at pp. 1617.) At some point, Ambrose was
told to come into the cell, at which point he observed that Ajibade “kept kicking” andd‘to
squirm.” (d. at p. 19.) He explained that Agide’s “feet were cuffed, but they weren't . . .
strapped down to the chair yet.ld{) Thereafter, Ajibade “was screaming and yelling” and
“kicking his feet.” (d. at p. 21.) Another officer came in and “tied [Ajibade’s] ankles to the
chair” but “[h]e kept kicking.” (d.) He heard Corporal Kenny say, “stop kicking, stop kicking
at me,” and then saw Kenny grab the Taser and turn the lightidnat . 21.) Ambrose then
heard Kenny say, once again, “stop kicking towards me,” at which point Amhwbsewas

standing behind Ajibade) observed Ajibade “flailing a little bit” and “moving é&é& &round and

®  This Examination Under Oath was administered by Plaintiffs’ counsel and no cdansaty

Defendant was present for purposes of eeo@smnination. (Doc. 219.)
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screaming.” Id. at pp. 2322.) Ambrose then observed Corporal Kenny take the Taser, place
on Ajibade’s right thigh, and drivstun Ajibade. Id. at p. 22.) According to Ambrose, Ajibade
started screaming and Ambrose heard Kenny say, “Stop kicking, you're going to get it agai
(Id.) Ambrose did not testify about any additional uses of the Taser and stated that he t
“slowly backed out of the room” and heard people calling for the nurkk) (ater in the
Examination Ambrose explained that, when Corporal Kenny discharged the Taset tivadirs
Ajibade was “kicking his legs,” even with his “leg chains” oid. &t pp. 2425.) Ambrosealso
made clear that he only withessed Ajibade being esiuaned one time._(Id. at p. 32.)

Plaintiffs also cite to one page of Officer David Cody’s deposition trangoripupport
the assertion that Ajibade “never struck out at anyone while he was jpleiced in the restraint
chair,” (doc. 29-2, p. 2), but Cody’s testimony actually indicates that he was not able to se
Ajibade’s legs and was unsure of what Ajibade may have been doing:

... And at that point the restraint chair came in and we tried to set him down.
Okay. And then what happened?

He was resisting.

Okay. When you say “he was resisting,” what do you mean?

He was actively trying to not be placed into the restraint chair.

You mean he was stiffening his body?

Yes sir.

Okay. He was-at no time did he strike anybody because he has his hands
behind his back; correct?

That'’s correct.

Okay. And his legs are shackled; right?

That is correct.

He didn’t kick anybody; correct?

| don’'t know what he did. | was on his left shoulder, so | don't know what his
legs were doing.

Well, you didn’t see him kick anybody, did you?

That'’s correct.

Okay. So when you say “resisting,” you mean he didh& was stiffening

his body so he wouldn’t be platén the restraint chair; correct?

Yes. And he was kind of moving, kind of see-sawing, | suppose.

Okay. So moving his shoulders?

Uh-huh.

>O0» O>0 PO>»02>» OPO>O0P>O02
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(Doc. 219-2, pp. 53-54 (emphasis supplied).)

Plaintiffs alsocite to the deposition testimony of Officer gesmsto support their assertion
that Ajibade was “at least partially restrained when Kenny applied the Td#gibede’s] groin
area—four separate times.”Dc. 2292, p. 28(citing doc. 1815 (Capers Depo.), pp. 1634))
In the cited pages of his degition, Officer Capers specifically testified as follows:

Q. And tell me what you remember about what happened when you went into the
cell.

A. They put him in a restraint chair. They sat him in a restraint chair and he was

kicking. At one point Richardson or somebody asked for Flexi Cuffs. We

bring the Flexi Cuffs in. | grabbed the Flexi Cuffs and | secutieelcause |

was down by his feet. | secured the Flexi Cuffs, the chain on the leg irons to

the designated area on the restraint chair.

So his legsvould have been attached to the restraint chair, correct?

Yes.

Basically his leg irons are attached to the restraint chair, right?

The chain.

The chain in it, right?

Yes.

So he’s gaimited mobility, correct?

Yes.

So he can't kick, correct?

Yes.

Okay. And every time that he was inside that cell he had the leg irons on even

before you got into the cell and the hands cuffed behind his back, correct?

A. Yes.

OPOPOPOPOPO

(Doc. 1815, pp. 103:9104:10 (emphases added).) This testimony establishes only that th
chain connecting the shackles on each of Ajibade’s legs was secured to the chair by use
Flexi-Cuff, not that each of his feet or ankles were directly securéuetghair. Additionally,
this testimony does not establish when the chain was secured in relation to wheal®&@poy
drive-stunned Ajibade.

Finally, the Court notes testimony from Corporal Kenny regarding the safety threa
posed by Ajibade notwitanding the facts that he wasffed and in leg restraints. Kenny

explained that the person in the cheaén still usether kneesto hit people (even if they are
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unable to kick due to leg chaingpn spit bodily fluids from theimouth,can use theiteeth to
bite if an officer comes close enougind carheadbutt an officer. (Doc. 18113, pp. 142:4-25,
143:8-13, 151:6-109

In sum, there is ample evidence in the record that Ajibade was resisting officers effor
to secure him in the restraint chaand Plaintiffs have not pointed to any evidence contradicting
this evidence. Even viewing the record in the light most favorable to Phkinhify have not
presented evidence from which a jury could conclude that Ajibade was not resislirgiates
he was drive-stunned or that he had ceased resisting at some point prior to thevérstudr
V. Claimsagainst Evans

For the reasons set forth at the beginning of this QtterCourt only concerns itself
with the claim against DefendanEvanspursuant to 42 U.S.C. § 1983 for use of excessive
force!! (SeeDoc. 21, pp. 1012) DefendantEvansmoves for summary judgmewin this
claim, arguingnot onlythat the claims barred byqualifiedimmunity but alsdhat itfails due to
an insufficiency of evidence to suppdrt (Doc. B3-1) Plaintiffs, on the other handirge that
summary judgment should not be entered aghi® claim because there are genuine disputes

regarding material facts and because Defendant Evans is not entitled to qunafifiguity.

9 In response to other Defendants’ Motions for Summary Judgment in this case, Pleoritéfnd that
video from the Taser camera “shows[ Ajibade] was not actively strugglinggdany of the four
instances when the officers used the [T]aser while in the holding ce8ée Hoc. 2331, p. 18.)
Although thePlaintiffs failedto direct the Court to the specific Taser videos that they contend represent
the four drivestuns in the holding celthe Court viewed each of the Taser videos that were filed in this
case andound that they do not depict clear evidence on the issue of whether Ajibade was “actively
struggling” as Plaintiffs contend. The videos are erratic, are mostly compfisktbeup images of what
is presumed to be Ajibade’s skin, the sound is muffled, and the majority ofiplseacé too short in
length to show anything of substance. As a result, these uildenstprovide a basis for a jury to find
that Ajibade was not resisting officers as they tried to secure him into the restraint chair.

1 Plaintiffs originally sought recovery against Defend&vansin both her individual and official
capacities, (doc. 21, p. 5), and at the time his summary judgment motion wanfildiefed the claims
remained pending againker in both capacities. Since then, however, the claims aghaarsh her
official capacity have been dismissed by agreement of the parties and Order of the Cotr26920

p.2).
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STANDARD OF REVIEW
Summary judgment “shall” be granted if “the movant shows that there is nongenui
dispute as to any material fact and that the movant is entitled to judgment a®raomkziw.”
Fed. R. Civ. P. 56(a). A fact is “materiaf’it “might affect the outcome of the suit under the

governing law.” _FindWhat Inv’r Grp. v. FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011

(quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A dispute is “genuine” if

the “evidence isuch that a reasonable jury could return a verdict for the nonmoving party.” Id.

The moving party bears the burden of establishing that there is no genuine didpute a

any material fact and that it is entitled to judgment as a matter ofSa@Williamson Qil Co. v.

Philip Morris USA 346 F.3d 1287, 1298 (11th Cir. 2003). Specifically, the moving party mus

identify the portions of the record which establish that there are no “genuine dispat&siny

material fact and the movant is entitledudgment as a matter of law.Moton v. Cowart, 631

F.3d 1337, 1341 (11th Cir. 2011). When the nonmoving party would have the burden of proof
trial, the moving party may discharge his burden by showing that the record lacks evidencs
support the namoving party’s case or that the nonmoving party would be unable to prove h

case at trial. Seeid. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)). If the

moving party discharges this burden, the burden shifts to the nonmovant to go beyond
pleadings and present affirmative evidence to show that a genuine issue of fact does e
Anderson, 477 U.S. at 257.

In determining whether a summary judgment motion should be granted, a court mu

view the record and all reasonable inferences that can be drawn from the meadight most

favorable to the nonmoving party2eekA-Boo Lounge of Bradenton, Inc. v. Manatee County

630 F.3d 1346, 1353 (11th Cir. 2011) (citing Rodriguez v. Sec’y for Dep’t of Corr., 508 F.3
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611, 616 (11tiCir. 2007)). However, “facts must be viewed in the light most favorable to thg
non-moving party only if there is a ‘genuine’ dispute as to those facts.” Sddéris, 550 U.S.
372, 380 (2007). “[T]he mere existence of some alleged factual dispute betweartidsevall
not defeat an otherwise properly supported motion for summary judgment; the reqtireme
that there be no genuine issue of material falet. (emphasisndcitation omitted).
DISCUSSION

Count One of Plaintiffs’Amended Complainseeks to hold Defendardvans liable
pursuant to 42 U.S.C. § 1983 for the use of excessive force on Ajibade. (Doc. 25%3) I
their Response Defendant Evans’s Motion for Summary Judgme@fintiffs never assert that
Evans used any direct force on Ajibade, and instead assert that she should be held liable
“standing by while her fellow officers deployed the [T]ase€tause, in doing so, stfailed to
intervene to prevent the use of excessive fotégDoc. 229-1, pp. 7, 12.)

Despite the poor briefing and dearth of record citations by both Defendant Evans a
Plaintiffs, the CourGRANTS summary judgment to Defendant Evans as to the claim, in Coun
1 of theAmendedComplaint, that she failed to intervene on the use of excessiveliecaeise,

as explained below, she is entitled to qualified immunity.

12 plaintiffs also claim Defendant Evans violated Ajibade’s right to be free from thef useessive
force when she “failed to supervise her subordinateswsre using excessive force.” (Doc. 229 p.
12.) Even assuming Plaintiffs could present evidence that Defendant Evares supervisor (which
Plaintiffs have failed to do), the Court declines to consider any such claim o¥isopgliability against
Defendant Evans in connection with the Section 1983 excessive force claim.{fRHi¢id to properly
plead that claim. The Magistrate Judge already rejected an attempt by Plaintiffdd@upervisory
liability claims through an amendment to théimendedComplaint. (Doc. 215.) In that Order, the
Magistrate Judge explained that his denial of leave to amend was bapad impon the fact that
Defendants “have gone the entire course of the case not specifically preparing to defesd aagai
supervisory liability claim” as well as the fact that “Plaintiffs’ other § 19&&t$ simply do noper se
create supervisory liability claims against defendants, regardless of whether thetélyiskould.” Id.
atp.5.)
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“If a police officer, whether supervisory or not, fails or refuses to interwvemen a
constitutional violation such as an unprovoked beating takes place in his prébermféicer is

directly liable under Section 1983.” Ensley v. Soper, 142 F.3d 1402, 1407 (11th Cir. 199

(citing and quotingByrd v. Clark, 783 F.2d 1002, 1007 (11th Cir.1988pe alsalohnson v.

White, 725 Fed. Appx. 868, 878 (11th Cir. 2018) (“Even if an officer personally did not us
excessive force, an officer who is present at the scene can be alternatively liable fotdailing
take ‘reasonable steps to protect the victim of another officer's use of excdssie.”)

(quotingHadley v. Gutierrez, 526 F.3d 1324, 1330 (11th Cir. 2008)). However, the officer

must have both the opportunity to intervene and be in a position to intervene and yet fail to do

Hadley, 526 F.3d at 133Xkee alsd&eating v. City of Miami, 598 F.3d 753, 764 (11th Cir. 2010)

(explaining that a direct failure to intervene claim “reppst the allegations to include facts
showing the necessity or real opportunity for the defendicers to intervene in a fellow
officer’s unlawful conduct”). Wheanevent occws so quickly that the officer cannot intervene,
an officer is not liabledr another’s constitutional violatiorEils, 647 F.3dat 1290 n.21 (citing

Brown v. City of Huntsville, Ala., 608 F.3d 724, 740 n.25 (11th Cir. 2010)).

Even ifthere isevidence indicamg an officer failed to intervene in the use of excessive

force® however,the officer still may be protectefdom liability on such a clainby qualified

13" The Court notes thaieither party has pointed to any record evidence affirmatively indicating thaf
Evans was-or was not—in a position to intervene and diebr did not—have an opportunity to intervene
when Ajibade was being driv&unned in the holding cell. Plaintiffs adnfiat Defendant Evans did not
help carry Ajibade to the holding cell, never entered the cell, and rfatagresent outside of it [sic] the
time of placement,” which the Court assumes (but cannot be ses)snshe was not present outside of
the cellat the time the other officers were attempting to secure Ajibade into the restraint (Doc.
2292, pp. 1920, 23) compared. at p. 19 (“Evans was present in the holding cell area for a partion
time after the use of the taser. . . .” (emphasis adde®Jintiffs’ admission of that (poorly worded)
statement, however, does not establish that Defendant Evans was not present in theficaitplding

cell when Ajibade was drivetunned. On the other hand, Plaintiffs’ conclusory argument that 3
reasonble officer in Evans’s circumstances “could find that [Ajibade] was screaming because he w
being tased” does not indicate that Evaves in the area because it is not premised upon any record
citation indicating that Evans actually did hear or shoulcemeen able to hear Ajibade screaming while
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immunity. “Qualified immunity protects government officials performing discretionary
functions from suits in their individual capacities unless their conduct violategarly

established statutory or constitutional rights of which a reasonable peosioh ave known.

Dalrymple v. Reno, 334 F.3d 991, 994 (11th Cir. 2003) (quoting Hope v. Pelzer, 536 U.S. 73

739 (2002)). “Qualified immunity is intended to allow government officials to carryhmitt t
discretionary duties without the fear of personal liability or harassing litmapimtecting from
suit all but the plainly incompetent or one who is knowingly violating the federal law.” Hoyt v
Cooks 672 F.3d 972977 (11th Cir. 2012) (quotations and citations omitted). As a result
gualified immunity “liberates government agents from the need to constantly dre aidé of
caution by protecting them both from liability and the other burdens of litigation,dinglu

discovery.” Holmes v. Kucynda, 321 F.3d 1069, 1077 (11th Cir. 2003) (internal quotation mar

omitted). But qualified immunity does not protect an official who “knew orarasly should
have known that the action he took within his sphere of affreisponsibility would violate the

constitutional rights of the [plaintiff].” Id. (quotingHarlow v. Fitzgerald 457 U.S. 800, 815

(1982)) (internal quotatian and alteration omitted). To rely upon qualified immunity, a
defendant first must show that beshe acted within his or her discretionary authoriobley

v. Palm Beach Cnty. Sheriff Dep¥783 F.3d 1347, 1352 (11th Cir. 201%jere, no one disputes

that DefendantEvanswas performingliscretionaryduties at the time in questiorfDoc. 2291,

p. 8) Therefore, shenay properly assert the defense and the question becomes whether it b

he was in the holding cell. (Doc. 229 p. 15.) Likewise, Plaintiffs’ conclusory assertion that a
reasonable officer “would at the very least hesteirned to the holding cell arga ensure [Ajibade] was
not being tased unnecessarily,” does not include a citation to any evidence showing exaatly wh
Evans—who, from the way this assertion reads, had left the holding cel-avaa located in relation to
the holding cell at this critical point in timeld(atp. 15.) In light of the poorly worded allegations and
the extreme inadequacy of the record citations with regard to Defendant Ekaositedge and
whereabouts at the time of the dristeins in the holding cell (a shortcoming attributablboth Plaintifs

and Defendant Evans), the Court declines to make a mhased summary judgment determination on
this issue.
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the claimagainsther for failure to interveneThe burdemow shifts to the Plaintiffs to show
gualified immunity is not appropriatd.ee v. Ferrarp284 F.3d 1188, 1194 (11th Cir. 2002).
The Court must grant qualified immunity unless the facts taken in the light mos
favorable to Plaintiffs show (1) that there was a violation of the Constitution and {Zh¢ha
illegality of Evans’sactions was clearly estlished at the time of the incidertloyt, 672 F.3d at
977. The Court has discretion in deciding which of those two prongs to address first. Pearso
Callahan 555 U.S. 223, 236 (2009). Becauseannot be said that the illegality &vans’s
condud¢ was clearly known at the time of the incident underlying this lawsuit, the Court decling
to decide whether there was a constitutional violatiaoh.

“[T]he touchstone of qualified immunity is notice.BusseyMorice v. Gomez 587 F.

App’x 621, 627 (11th Cir. 2014) (citingdolmes 321 F.3d at 1078). The violation of a
constitutional right is clearly established if a reasonable official would uaderghat his

conduct violates that rightSeeCoffin v. Brandau, 642 F.3d 999, 1013 (11th Cir. 2011) (en

banc). As the Eleventh Circuit Court of Appeals has explained, there are

two methods to determine whether a reasonable official would understand that his
conduct violates a constitutionaght. The first require the court to examine
whether decisionsf the United States Supreme Court, the United States Court of
Appeals for the Eleventh Circuit, and the highest court of the pertinent stage (her
the Supreme Court diGeorgia) [have] clearly establish[ed] the law.This
method does not requife]xact factual identitywith a previously decided case

but rather demands that the unlawfulness of the conduct must be apparent from
the pre-existing law.

The second approach asks whether the ofamhduct lies so obviously at the
very core of what the Fourth Amendment prohibits that the unlawfulness of the
conduct was readily apparent to [the officer], notwithstandinglable of fact
specific case lavon point. Even in the absence of caselaw holdimgsiecific
conduct unlawful, @eneral constitutional rule already identified in the decisional
law may apply with obvious clarity to the specific conduct in questBat this
principle, which offers a narrow exception to the general rule that only factually
specific analogous caselaw can clearly establistorsstitutional violation, is
reserved for rare cases.
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Moore v. Pederson, 806 F.3d 1036, 1047 (11th Cir. 2015) (quotations and citation omitted).

In their Response brief, Plaintifesnphasize¢hat they are not required to provide “earlier
cases involvingfundamentally similarfacts; but only have to showhat the lawthat wasin
effect at the time of the incident gawevans “fair warning” that her conduct would be
unconstitutional.(Doc. 2294, p. 16(quoting Hope536 U.S. at 741).) They cite threesea as
having “repeatedly . . . answered in the negative” the “question whether a [T]asee msgd
agairst a compliant detainee repeatedl.(Id. at p. 17).

Plaintiffs have iraccurately framed the “questiohere. (Id.) As discussed previously in
this Order, Plaintiffs have not pointed the Court to any evidence indicating jibadé was
beingcompliant when he was drissgunned in the holding cell. To the contrary, testimony from
multiple witnesses supports the fing that he was physically resisting officers and refusing to
cooperate in being secured in the restraint ch&eelDoc. 181-13 (Kenny Depo.), pp. 145, 148—-
53; doc.181-20 (SamuelRichardson Depo,)p. 62 doc. 2191 (Burt Ambrose Examination
Under Oathby Plaintiffg, p. 20; doc. 2122 (David Cody Depo.), pp. 554 doc. 1147 (Mark
Capers Depo.), p. 9.)

To support their position thd&vansviolated a clearly established constitutional right,

Plaintiffs cite Oliver v. Fioring 586 F.3d 898 (11th Ci2009),Wate v. Kubley 839 F.3d 1012

(11th Cir. 2016) and Boynton v. City of Tallahasse®50 F. App’x 654 (11thCir. 2016)

Plaintiffs provide nothing more than parenthetical information as to the holdingshobkethese

three cases. Plaintiffs do not appear to contend that any or all of these three cases clg

1 To the extent Plaintiffs, by disavowing any need to provide cases with “fundaipesimilar facts,”

seek to rely exclusively on the secbapproach outlined above, the Court emphasizes that this standaid

“is a difficult one to meet.”BusseyMorice v. Kennedy657 F. App'x909,913 (11th Cir. 2016) (citing
Hovt, 672 F.3d at 977 (“[I]f case law, in factual terms, has not staked out albreggtqualified immunity
almost always protects the defendant.”) (quoingsterv. City of Riviera Beach, F1208 F.3d 919, 926
(11th Cir. 2000)).
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established that conduct identical wihat they allegewas exhibited by Evans in this case
constitutes excessive force, and rightly sone of these cases involved officers who allegedly
failed to intervene on another officer's use of a Taser (or any kind of forcéhadbmatter).
Therefore, none of these casem de said to have pivanson notice thather failure to
intervenehere—assuming, for purposes of this qualified immunity analysis only, that she was in
a position to do so and had an opportunity to de-would violate a clearly established right.
Moreover, Wate and Boyntonwere decided in 2016, at least a year after the inciderd
Plaintiffs must carrytheir burden by looking to the law as interpreted at the time of the allegec

violation. Mercadov. City of Orlando, 407 F.3d 1152159 (11thCir. 2005)(citing Willingham

v. Loughnan, 321 F.3d 1299, 1304 (11th Cir. 2003k such, whetheYate or Boyntonare

“materially similar” is irrelevant to the analysis of Plaintifédaim. 1d.

Thus,Plaintiffs can surmount the qualified immunity hurdle yifl Evans’sconduct was
“so far beyond the hazy border between excessive and acceptable forewadngtHad to know
[she] was violating the Constitution even without case law on pointd. at 1303(quotation
omitted) That is, Plaintiffs must show that drigtunning Ajibade was “such outrageous
conduct under the circumstances that every reasonable officer would have kiatnt t
violated Ajibade’s clearly established constitutional regéwtd would have intervened to stop
such activity. Gomez 587 F. App’x at 628see alsdHoyt, 672 F.3d at 978 (“This would require
that every reasonable officer ifcjans’'$ position would inevitably” intervene under these
circumstances.). Plaintiffs have failed to make such aisigowVhile it is not apparent from the
parties’ briefing whapositionEvans was inand thus, what she could hausownor observd,
the Court finds that shis nonethelesgntitled to qualified immunity because the conduct upon

which she allegedly faiteto intervene was not clearly established as a violation of Ajibade’s
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constitutional rights at the time the conduct occurred. “[W]hen an officertse fdoes not
violate a clearly established right, other officers’ failure to intervene doesiolatevaclearly

established right.”Kennedy 657 Fed. Appx. at 915 (citinQrenshaw v. Lister556 F.3d 1283,

1294 (11th Cir. 2009) None of the three cases cited by Plaintiffs show thate-stunning
Ajibade was such outrageous conduct under the circumstahaé every reasonable officer
would have known that it violated Ajibade’s clearly established constitutional.rights

First, Oliveris materially distinguishable from this case because, as the Eleventh Circyit
explained ina later case“unlike here,in Qliver, the officer deployed her Taser against an
individual despite his sulmttial compliance with officerscommands”and in circumstances
significantly different from those in the instant mattéeomez 587 F. App’x at 62§Cciting

Oliver, 586 F.3d 898). The decedent@iiver had initially been tased by one officer while

another officer was pulling the decedent by the shirt out of a roadway for safpbs@sir 586
F.3d at 903. Once the decedent was on the ground, the evidence indicated that he had not tried tc
get back up or to physically resist or attack the officelid. Nonetheless, he was tased an
additional seven times while lying on the grourid. The Oliver court held thatalthough the
initial deployment of the Taser mayave beenjustified, the repeated tasingras so
disproportionate to the level of force necessary that any reasonable offibersituation would
have recognizethat her actions were unlawfuld. at 907408. Later, inGomez the Eleventh

Circuit emphaged that the decedent @liver “was not suspected of a crime, . . . did not act

belligerently or aggressively,” and had “complied with most of the officersttitimes and made
no effort to flee.” I1d. at 629. The Gomezcourtalsoexplained that the Cot's determination in
Oliver—“thatthe law was clearly establishedjvas]not due to brightline precedent, Jutas]

as a matter of obvious clarityJd. at 629 (citingOliver, 586 F.3d at 907-08).
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Unlike in Oliver, here Ajibade had been arrested on suspicion of a crime (battery) an
immediately prior to being placed in the holding cell, had resisted officers’ codskring the
booking process, and then had aggressively resisted several other officers whiredhto
physically restrain him. He had undertaken a major physical struggle with theroffic the
floor and he had worked to wrestle control of the Taser from one of the officersangesguthat
officer being injured. As shown by the video footage, it took several officdr®jpin Ajibade
down on the floor, and he continued resisting officers even after he was pinned down on the fl

in the booking area.

The other two cases Plaintiftte—Wate and_Boynton—also fail to provide a basis for
finding that Evans’s conduct violatedctearly established constitutional righin Wate an
officer attempted to arrest a suspect for suspected battery. 839 F.3d 416015 struggle
ensuedand the officer repeatedly hit the man, got on top of him and pinned him in an effort {
handcuffhim. Id. at 1016. When another officer arrived on the scene, he deployed his Tag
(using probes) and used the Taser on the man a total of five times oveménite period.Id.
at 1017. Notably, the @it explained that the eyewitnesscounts vari@ but that several
witnesses stated that the suspect had stopped resisting during-timéntvi® periodn which the
Taser wadeing used.ld. at 1026-22. Therefore, the Gurt held that “while the first or maybe
even the second Taser deployment may Hasen warranted,” by the thirdeployment the
suspect was “handcuffed, immobile, and still,” and there was a constitutiondlovioldd. at
1021. The Court additionally held thatr@asonable officer in [the tasing officer{ssition and
under theseircumstances would have had fair warning that repeatedly deploying a Tdder on
suspect] after he was handcuffeahd had ceased resistingzas unconstitutionally excessive.

Id. at 1021-22 (emphasis added).
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As for Boynton, the court summarized tfaets of that case the following way:
[Officer Norton] respongked] to a call about a “combative” medical patient, but by
the time he arrived Boynton was not combative at #fl.fact, he was barely
responsive, lying immobile on the floor of the ambulandéen Norton told him

to get onto the stretcher, Boynton did not move, but he also did not struggle or
argue when Norton moved himNorton admits that the only “resistanceé h
encountered was when Boynton “tensed” his body, making it difficult for him to
reposition Boynton on the stretchetn response, Norton tased Boynton nine

times, eight of which were after Boynton had agreed to comply with Nerton’
demands.

650 F. App’x 654, 660 (11th Cir. 2016). The Court likened the case’s facts to thOsigeuf
and held that, “[i]n light oDliver, a reasonable officer iNorton’s position would have known
that repeatedly tasindgdoynton, who was not argumentative, aggressive, or mobile, was
unreasonable under the Fourth Amendmeid."at 661.

This case iglifferent fromWate because the undisputed evidemezeis that Ajibade
was resisting being secured in the restraintrclaid there is no evidence indicating that he was
not resisting or had stopped resisting prior to the final drive stun. Similarly, umliB@ynton
here the undisputed evidence indicates #jddtade was not only responsive but was kicking,
swayingand arching his back in resistance to being placed in the,cladr was refusing to

comply with officers’ orders at the time he was drive stunned. As a régaié and Boynton

cannot be said to indicate that geheral constitutional rule already identfien the decisional
law [applies] with obvious clarity to the specific conduct in questidvioore, 806 F.3cGt 1047.
There areseveralEleventh Circuit cases that provide guidance and contradict Plaintiffs

claim thatEvansviolated a clearly establishetght. In Buckley v. Haddockthe Eleventh

Circuit granted qualified immunity to an officer using a Taser to gain the complfamrea
handcuffed suspect. 292 App’x 791 (11th Cir2008). The handcuffed, uncooperative plaintiff
had refused an offices order to move from the ground to the patrol cat. at 792-93. The

officer applied the Taser a total of three times to the uncompliant, but oteesedate, plaintiff.
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Id. In a more recent case involving the issue of whether a right was “clearly established” f
purposes of defeating qualified immunity, the Court of Appeals look&di¢leyfor guidance,
explaining:

[In Buckley,] [tfwo judges of this court concluded thhe first two taser shocks

did notviolate the Constitution.While the unpublishe@uckley opinion is not
binding precedent and certainly does not establish that the use of taser shock on a
handcuffed plaintiff to bring compliance is constitutional, tleaicviews of those

two judges of this court are relevant to the issue of whether the lesskrctin

the instant case violated clearly established constitutional law.

Alday v. Groover, 601 F. App’x 775, 778 (11th Cir. 201%5)On that basigheAlday court held

that the officelin that casewho had drivestunned a noiolent handcuffed arrestee in the neck
for five to ten seconds after she refused to exit the police car and walk into theodetenter,
was entitled to qualified immunity. Id.

In Mannv. Taser Intern., In¢cthe use of the Taser was held to be “appropriate given the

countervailing government interest of safety and complianterea suspect violently resisted
arrest even after being placed randcuffs andeg shacklessuchthat $ie wasdeemed'a danger

to herself and othefs 588 F.3d 1291, 13061{th Cir. 2009). See alsdSanders v. City of

Dothan 409 Fed. Appx. 285, 290 (11th Cir. 2011l is not clearly established that a police
officer is prohibited from momentarily taseg an uncooperative handcuffed arrestee-whfter
multiple warnings—refuses to comply with that justifiable lanforcement objective. This law
enforcement conduct is not so clearly in violation of constitutional rights thhtiegianmunity
can be deniedithout a decision on point.”).

In this case, the evidence establishes that, once in the holding cell, Ajibade continued

resist officers’ efforts to secure him in the restraint chair, and officers feaetdalwould use

15 The Aldaycourt also noted that Jj addressing the issue of clearly established constitutional law, we
have ‘take[n] note of the perspective of reasonable jurists who have attempteidulatarthe legal
landscape [in nobinding precedent].” 601 F. App’x at 778 n.1 (quoting Denno v. Sch. Bd. of Volusia
Cnty, 218 F.3d 1267, 1272 (11th Cir. 2000)).
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his knees, feet, mouth or head to harm them. The evidence before the Court istithiie u
final drive-stun was administered, Ajibade was not affected by the-dtives and he continued
to resist officers. These undisputed facts establish thatfibersfnside the cell did not violate
Ajibade’s clearly establishedghts by drivestunning him. Becausehe conductof the officers
inside the holding celtlid not violate one oAjibade’s clearly established right#)e Court is
bound tofind thatEvans’sfailure to intervenaipon that condudtkewise did not violate one of
Ajibade’s clearly established rights.
In summary, Plainti§ cannot point to “case law with indistinguishable facts clearly

establishing the constitutional right [or] a broad statement of principle withi€ahstitution,

statute, or case law that clearly establishes a constitutional rigbtvis v. City of West Palm

Beach, Flg.561 F.3d 1288, 1291-92 (11th Cir. 20083e, e.gMannor v. PearceCiv. No. 4:15-

CV-01413SGC 2018 WL 1456638, at *6 (N.D. Ala. March 23, 2018) (use of Taser in drive
stun mode in effort to gain compliance from a “passively resistant” handcuffed arrésteeaws
refusing to stand up at officer's command was not a clearly establishedoviaatonstitutional
rights). Therefore,Evans isentitled to qualified immunityunlessher conduct was “so far
beyond the hazy border between excessive and acceptable forcanehdiad to know he was
violating the Constitution.”Willingham, 321 F.3d at 303. The Court sinply cannot find the
failure to intervene upon the use of thasér in drivestun mode under the circumstances
presented here was so far past that bordsrsuch, Evans isntitled to qualified immunityas to
Plaintiffs’ excessive forcelaims andher Motion for SummaryJudgmenbn this grounds due

to be granted.
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For all of these reasons, the CoGRANTS Evanssummary judgment as to Plaintiffs’
Section 1983 claim thatheviolated Ajibade’s constitutional right to be free from the use of
excessive forcéCount 1).

CONCLUSION

In light of the foregoing, the CouBRANTS in part DefendantMaxine Evan's Motion
for Summary Judgment as to Count 1 and Count 6 of Plainéiffiended Complaint (Doc.
183) The Court reserves rulingn Evans’s Motion for Summary Judgment as to Count 2
(Plaintiffs’ Section 1983 claim against her for deliberate indifference to@senedical need)
and Count 5 (Plaintiffs’ wrongful death claimlhe CourtORDERS Defendant Evans tfile a
supplementabrief by April 26, 2019. In the supplemental brief, Defendant Evans shall provide
record citations to support all material factual allegations she affestgoport other request for
summary judgrant on Count 2 (“Deliberate Indifference to Serious Physical and Mental Health
Needs”)and on Count 5 (“Wrongful Death”) of Plaintiffsmended Complaint The Court
further ORDERS that, wthin fourteen (14) days after Evans’s supplemental brief is filed,
Plaintiffs shall file aresponse thereto, which likewise shall include record citations to support aj
material factual allegations or disputes of any of Evans’s factual allegations. DefEndan
must file aiy reply withinfourteen (14) days of Plaintiffs’ response brief.

SO ORDERED, this 28th day of March, 2019.

/ f’ﬂéyif

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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