Ajibdtlie et al v. Harris et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

SOLOMAN OLUDAMISI AJIBADE, as
natural parent of Mathew Ajibade; ADENIKE
HANNAH AJIBADE, as natural parent of
Mathew Ajibade; THE ESTATE OF
MATHEW AJIBADE; CHRISOLADAPO, as
executor

V.

JOHN WILCHER, in his official capacity as
Chatham County Sheriff; CORIZON
HEALTH, INC.; GREGORY BROWN;
FREDERICK BURKE; ABRAM BURNS;
MARK CAPERS; MAXINE EVANS;
ANDREW EVANSMARTINEZ; PAUL
FOLSOME; DEBRA JOHNSON; JASON
KENNY; ERIC VINSON

Defendants.

ORDER

Plaintiffs, CIVIL ACTION NO.: 4:16-cv-82

Before the Court are Defendantseutenant Debra Johnson and Andreux Evans
Martinez’s Motiors for Summary Judgment as to all claims alleged agdimstn by the
Plaintiffs. (Docs. 191, 192.) This case arises from the January 2015 death of Mathele Ajiba
while in the Chatham County Sheriff's custody at the Chatham County Detention Cent
(“CCDC”). (Doc. 21.) Ajibade’s parents and his estate filed this against Defendants
Johnson and Martinez, who were corrections officers at the CCDC, as well as the Giresiib
other corrections officers, the company supplying health services at the CCDC iateths t

Ajibade’s death, and a nurse on duty at the time of Ajibade’s delth. Against Johnson and
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Martinez, Plaintiffs assert clainier violations ofAjibade’s constitutional rightgpursuant to 42
U.S.C. 8§ 1983assault and battergnd wrongful death.ld.) Defendants Johnson and Martinez
filed Motions for Summary Judgment, claiming that the assault and battergoastitutional
violation claims against them lack the necessary evidentiary support and/dramed by
principles ofimmunity and that the wrongful death claim against them failsraatter of law.
(Docs. 191, 192). Plaintiffs filed Resporse opposition, (dos 226, 233), and Defendant
Johnson andMartinez filed Repks (docs. 249, 256). For the following reasons, the Court
GRANTS Defendarg Johnson antartinez’s Motiors for Summary Judgment. (Dsc 191,
192.)

BACKGROUND

Factual Background

The following facts relevant to the disposition of Defendants JohnsorMartihez’s
Motionsare undisputed.

On the evening of January 1, 20I8ficers with the SavannaBhatham Metrpolitan
Police Department arrested Mathew Ajibddethe battery ohis girlfriendand transported him
to the CCDC. (Docl181-19(Owens Depo.), pp.-42 32; doc.2262, pp.1-3.) Ajibade was
initially placed in a holding cell where he remained for saveours. (Doc. 22&, pp.6-8) At
or around 11:28 p.m., a CCDC officer retrieved Ajibade from the holding cell and took bim inf
a common area to commence the booking proceks. at( pp. 78.) During that process, a
physical struggle between Ajibadand four officers ensugdnd one officer cadld for backup

assistance. QM136_Pre_Booking_#4 1 at 11:28:36 throufjh:34:02 PM.J) During the

! Plaintiffs submitted, and both parties frequently cited, footage from variousraa positioned around
the CCDC. $eeDoc. 239 (Notice of Manual Filing).) This footage features sound, though iteis oft
muffled and therefore difficult to understan@he Court has reviewed the footage and relies upon it in
conjunction with cited deposition testimony. Since there are a number of video clipsiéimerous




struggle,one officer is believed to have drigtunned Ajibade with a Taser before Ajibade was
able to takehe Taser from heat which point héeld the Taser up at the officérgDoc. 2332,

p. 13-15; doc. 18112 (Johnson Depo.), p. 2660ne officer was injureduring thestruggleand
ultimately required medical attention(Doc. 18112, p. 122.) Over the next few minutes,
multiple officers arrived on scene in response to the call for -bpclassistance
(CM136_Pre_Booking_#4 1 at 11:34:02 through 11:37:17 PM.)

Defendant Johnson, who was the watch commander that eyaningd in the booking
area sound 11:36:45 PM. Id. at 11:36:45 PN At this point,Ajibade was lying face down on
the floor with approximatelgevenofficers holding and/or hovering over himld.(at 11:36:55
PM.) After walking over to observe the huddled makd)nsorretrieveda nearbyTaserand(as
shown from the video footageg¢mowed something from it. (Id. at 11:36:56 through 11:37:15
PM.) She then walked back over to the group and placed the Taser onto Ajibade’s lower bg
andtold Ajibade that heneeded to “calm down dnlet them put the restraints” on hion he
would be drivestunned (Id. at 11:37:20 through 11:37:33 PM; doc. 184 (Johnson Depo.),
pp. 175-76) In response, Ajibade calmed down amehand and legestraints were secured

onto him Defendant Johnson stood back up and removed the Taser from Ajibade’§3&m.

cameras, the Court will refer to them by file name and cite to the exact time of tagef@atcorithg to
the footage.

2 “A ‘[T]aser’ is a nonrdeadly weapon commonly carried by law enforcemefil$ v. City of Aventura
647 F.3d 1272, 1276 n.2 (11th Cir. 2011). The Taser “administers an electric shackuspect,”
typically by “shooting two small probes into the suspect’'s body.” “The probes are connected to the
firing mechanism via wires. Once fired, the probes lodge under the suspect’'s skdwlraimister an
electric shock.” Id. Tasers can also be used in “drst&n” mode, however, which means that “the
probes are removed from the Tasé&ilgwers v. City of Melbourne, 557 F. App893, 895 n.4 (11th Cir.
2014)(per curiam)and “the Taser [i]s used like a stun gutlie Taser is pressed directly against the skin
and produces a burning sation.” Mingo v. City of Mobile, Ala., 592 F. Apmx 793, 796 n.1 (11th Cir.

2014 (per curiam). Drivestun mode “reduces the amount of force employed on a person in close rangg.

Flowers 557 Fed. Appx. at 895 n.4. As explained by Plaintiffs’ exp§fih¢ difference between the
probe and drivestun is it's pain only. And drivetun’s a pain component tool . . . .” (Doc. 18 (Root
Depo.), p. 15.)
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181-12atp. 176;CM136_Pre_Booking #4 at11:37:42 PM.) It is undisputed that Defendant
Johnson did not actually tase (or drive-stun) Ajibade. (Doc. 233-2, p. 17.)

Defendant Martiez, who was working in a different area of the CCDC but had beer
instructed by a superior to respond to the call for hgchssistance, arrived at the booking area
at 11:37:17.m, just as Defendant Johnson was approaching the huddled group with the Tag
(CM136_Pre_Booking_#4at 11:37:17 PMdoc. 18116 (Martinez Depo.) p. 34:1324; doc.
2262, p. 19.) Defendant Martinez paced around the group and then stood on the periphery
the group. CM136_Pre_Booking_#4 dt 11:37:17 through 11:37:39 PMANn additional six or
seven officers were also in the general vicinitythas time (CM136_Pre_Booking_#4 &t
11:37:17 PM.) Martinez heard Johnsotell Ajibade thatfi he catinued to resist, he would be
tased. (Doc. 181-16, p. 35:2-3.)

Once Ajibadés hands and feet wemestrained, Johnson instructed the officers to take
Ajibade to a nearby detox cell and place him in a restraint chair for his safety andetiieobaf
others. (Doc. 222 at p.19.) A group of officershencarried Ajibade away fro the booking
area. CM136_Pre _Booking #4 &t 11:39:17 through 11:39:34 PM.Neither Johnson nor
Martinez assigtd in carrying Ajibade, and Martinez neverade any physical contact with him.
(Id. at 11:39:17 through 11:39:34 PM; doc. 22@t p.19.) Rather,Martinez walked behind the
group that was carrying Ajibade out of the area. (CM136_Pre Booking #4 1 at 11:37:
through 11:37:39 PM; doc. 1816, p. 50:914.) Johnson went elsewhere to check on one of the
officers who had been injured during timétial struggle with Ajibade.(Doc. 2332, pp. 1#18.)
According to his testimonyDefendant Martinez understood his role at this taméeing on

“standby,” awaiting any instructions frofdefendant Johnson. (Doc. 181-16, p. 48:11-21.)

of
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It is undisputd that instead of placing Ajibade in the nearby detox eslinstructed by
Defendant Johnson, the officers took Ajibade and the restraining chair to a different hellding ¢
(Doc. 2332, p. 18.) Defendant Martinez did not participate in the decisiptate Ajibade ira
different cell and he did not know that, unlig@meother cells in the CCDC, thehosercell did
not have a camera positioned to film anything inside thedcéDoc. 18%16, pp. 39:11-16,
40:19-25, 41:1.) While the other officers were carrying Ajibade to the cell, CorpasainJ
Kenny arrived on the scene. (Doc. 233-2, p. 18.)

When the restraining chair was placed inside the cell, it was positioned so that théaced
back wall, with the back of the chair facing toward the door. (Doc188pp.55:23-25, 56:%+
5.) Thus, when Ajibade was placed into the chair, his back was to the doorway and wiasface
not visible to those looking in from outside the cell doold.) ( Multiple officers including
Corporal Kenny,went into the celland participated in the process macing and securing
Ajibade into the restraining chairSéegenerallyCM117 Female Holding_#2.)

Corporal Kenny requested Taser, and another offica@btainedit from Defendant
Johnso. (Doc. 18112, p. 136.) According to his own testimony, Corporal Kenny discharged
the Taser once while pointing it at the groutiis was don@s both a means of testing it and as
a “show of force” in an effort to gain compliance from AjibadPoc. 181-13Kenny Depo.), p.
145:12-19. Because Ajibade continued to resist after the test engagement, Corporakikamny
drive-stunned Ajibade, though there is no evidence regarding how much time passed between
test engagement and the drstein. (d. at pp. 145:1225, 147:1323.) According taCorporal
Kenny, Ajibade screamed after tlfiest drive-stun and Corporal Kennyaited “for a second” to

see if Ajibadethereaftercomplied with the commands to sit downid. (@t p. 149:49.) When

% There is, however, footage of the area outside of the cell, which is what the parties andtthav@ou
relied heavily upon in describing the material portions of the incident.
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Ajibade continued “trying to come back up,” Corporal Ketoig him to stop resisting and then
drive-stunned hina second time. ld. at pp. 150:20-25, 151:1.) Corporal Kenestified that he
drive-stunned Ajibade total offour times that three of therive stuns lasted fewer than five
seconds and one lasted five full seconds, and that he waited ten seconds or lessdaetween
drive stun. (Id. at pp. 148:6-18 153:5-16, 155:5-13177:7#14) He alsotestified thatAjibade
was screaming during thisqaress. I@. at p. 152:2425.) After thefourth drivestun, Ajibade
compliedwith theKenny’scommando sit downand waghensecured into the chairld( at pp.
197:1-5, 198:12-18.)

At some point, a spit mask was placed onto Ajibade’s fatgk.af pp. 19, 215.)Once
Ajibade was secured in the restraint chair, Nurse Brown went inside thé&o aglleck him
(CM117_Female_Holding_#2 at 11:46:59 through 11:4P58 Doc. 18112, pp. 194206.)
One or moreofficers were expected to have beenutinely clecking on Ajibade in compliance
with CCDC policy,after Nurse Brown left (Doc. 18112, p. 238.) At 1:35 a.m., approximately
an hour and fortfive minutes aftehewassecured in the chaifjibadewasfound unresponsive
andwaspronounced dead shorifterwards. Doc. 226-2, pp. 24-25.)

A. Defendant Johnson’s Knowledge and Involvement

According to the video footage, Defendant Johnson arrived in the vicinity of the holdin
cell over one minute after Ajibade and the restraint chair were taken intoethe (See
CM117 Female Holding #2 at 11:41:10 PM.) Shaid not entethe cellat this time though she
did look in for roughly five secondslid( at 11:41:10 through 11:41:15 PM.) Defendant Johnson
testified thatwhen she looked in, she saw Corporal Kenny holding the Taseroéinddthat the
Taser’s light was on, but Corporal Kenny was talking to Ajibade, “telling him lra dawn.”

(Doc. 18112, pp. 13839.) She then walked away from the doorway amnemptedo locate a




spit mask in the area adjacent to the cell. (CMEgmale Holding #2 at 11:41:16 through
11:42:06 PM.) After a spit mask wakcated andent in to the cellpefendant Johnsolooked
over the heads of a few officers standing in front of her in the doorway of thiercedughly
twenty-five seconds (Id. at 11:4207 through 11:42:32 PM.) She heard Corporal Kenny “giving
[Ajibade] commands to calm down.” (Doc. 182, p 140.) Next, Defendant Johnson looked at
an injury one officer had suffered, qrad 11:42:41p.m, walked away from the vicinity of the
cell. (CM117 Female Holding_#2at 11:42:32 through 11:42:41 PM.) Skas gone from the
area for the neXur and a half minutes. _(Id. at 11:42:42 through 11:47:03 PM.)

According to her testimony, Defendant Johnson was not aware that Corporal likahny
used the Taseto drivestun Ajibade until after Ajibade died. (Doc. 18R, pp. 25152.)
Plaintiffs have not presented any evidence calling this testimony into dispute. In reBponse
Defendant Johnson’s assertion that she was not in the vicinity at the timepof&d€enny’s
drive-guns, Plaintiffs deny the statement and state: “Johnson approached the . . . ceégo as
the situation at 11:41:10. There is a Taser time stamp at 11:43:18, accordamj irdefnal
affairs report.” (Doc. 232, p. 21 (record citations omitted).) The video footage, however,
clearly establishethat although she was in the vicinity of the cell at 11:4Jp1@., Defendant
Johnsonhad leftthe vicinity by 11:43:18 p.m.(SeeCM117 Female Holding #2 at 11:43:18
PM.) Plaintiffs do not direct the Court to any other Taser time stamps (for ang offtar drive
stuns) that they claim occurred at a time that Defendant Johnson was in the,\ioindg they
offer any other direct evidence that they claim proves she was aware of thstdnineg at the

time it was occurring

* In an effort to prove that Johnson should have realized that Ajibade was being taseteiryl
secured in the restraint chair, Plaintiffs claim that, “[b]y her admissmmsbn could hear [Ajibade]
screaming at multiple points during this time frame [while he was being pla¢kd chair.]” (Doc. 233
1, p. 24 (citing doc. 1812, p. 150:1112).) Plaintiffs mischaracterize the cited testimony. Johnson was|
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At 11:47:04p.m, Defendant Johnson returned to the vicinity of the aettompanied by
Nurse Brown whom she had asked to check Ajibade as he was fihdNyrestrained in the
chair. (Id.at 11:47:04 PM; Doc. 1812, p. 153.) BthJohnson and Browentered the celbnd
Corporal Kennyemainednside (CM117 Female Holding #2 at 11:47:04 PM; doc. 1812, p.
154.) Nurse Brown had been present when another officer informed Johnson that Ajibade
been tased during the initial struggle in the booking area. (Doel2,8dp 201-02) However,
Johnson does not recall anyone telling Nurse Brownldbnson for that matter) that Ajibade
wastased multipt times while being placed in the restraint chalid. 4t p. 200.) While Nurse
Brown was performing his check, Johnson conversed with Corporal Kenny and she he
Ajibade moaning, in her opiniorilike he was angry” and in a way that indicated to tiert
“definitely . . . he was coherent.”Id( at p. 205.) Her testimony is that, because she was busy
speaking to Corporal Kenny, she only recalls Nurse Brown saying he was checking Ajibadg
legs and handand watching him actually check Ajibade’s hand$d. &t mp. 197498) She
denies observing any blood on Ajibade at this tirmd.) (Johnson and Nurse Brown were in the
cell for just under a minute. (CM11Female Holding_#2 at 11:47:06 through 11:47:57 PM.)

Thereafter, Defendant Johnsteft the scene to attend to her other duties as watch
commander that night and was under the impression that another officesutiasly checking

on Ajibade pursuant taCCDC policy. (Doc. 18212, p. 23840.) Plaintiffs claim that, shortly

asked, “Did yo everhear Mr. Ajibade scream?” to which she responded, “I heard Mr. Ajibade scream
lot.” (Doc. 18112, p. 150:1811 (emphasis added).) The question was not limited to whether she hea
him scream specifically while he was in the holding cell. Nor wasfaltgw-up question asked to
pinpoint whether she heard any screaming while Ajibade was being restiraitiezl chair. Moreover,
counsel’s previous question was broadly phrased: “And it's your testithabhyouneverheard a Taser
go off that night eve?” (Id. at p. 150:56 (emphass added).) Tégeneral nature of this inquiry further
indicates that the questions were not focused on the specific time period vilhateAyas being placed

in the chair.  Finally, the video footage demonstrates that Ajibeidamed frequently while Johnson
was present in the booking area, indicating Johnson’s testimony could just as easibeda\etbout
Ajibade’s screaming prior to any events in the cell. (CM136_Pre_Booking_#4 B&tSBLPM through
11:37:42 PM.)
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after officas left the area of his cell, Ajibade screanied help andyelled “I can’t breathe.”
(Doc. 2332, at p. 26.) However Plaintiffs do not point tany evidence thatohnsorheard or
should have hearthesecalls for help. At some point after midnight, Johnson asked Corpora
Evans whether Ajibade was okay, and Evans responded that helevas. pp. 2223.) At 1:35
a.m., Ajibade was found unresponsive and was pronounced dead shortly aftenhhrds pd.
23, 26.)

B. Defendant Martinez’s Knowledge andinvolvement

It is undisputed that Defendant Martinez did dioectly assist with securing Ajibade into
the chair andhever actually weninside the cell. (Doc. 228, p.21; doc. 18116, p. 58:1617.)
DefendantMartinez never spoke to Ajibad€Doc. 18.-16, p. 45:6-10.) The closest Defendant
Martinez came to the inside of the cell was when he helped hold the docasiperrestraining
chair was wheeled in behind Ajibade. (CM1lEémale Holding #2 at 11:40:00 through
11:40:16PM.) After that, he altmated between standing behind multiple other officers outside
of the doorwayandwalking around to locate itentkat officers inside the cellequested (See
e.qg., Id.at 11:41:00 through 11:41:32M; doc. 18116, pp. 56:6%1, 19-24, 61:1+14.) Indeed,
Defendant Martinez fe the doorwayandor the general area entirely on several occasions
appreciable time periods (See CM117 Female Holding #2 at 11:41:00 through 11:41:34
11:43:01 through 11:44:0%1:44:37 through 11:44:98M, and11:45:35 throgh 11:47:27PM).
Further Defendant Martinez testified thaven when he was near the doorwag could “not
really” see into the cell through all the officers. (Doc. 181-16, p. 75:3-10.)

At some point while he was the vicinity ofthe cell, Defendant Martinez heardiagle
discharge of a Taser inside the cdIDoc. 18116, p. 59:#18.) He testified that he could not see

whether Ajibade had been restrained to the restraint chair at the time the Tasegagesield.




at pp. 2324.) In fact,DefendantMartinez never testified that he actuatlgwthe Taser being
used. $Hee, e.g.ld. atp. 42.) However, Defendant Martinez did testify that, aside from hearing
the Taser discharge on one occasion, he was not aware of anyradldiischarges. Id. at p.
60:7-10.) Martinez admits that he did not say anything to any of the other officers about wheth
it was appropriate tase a Taser oAjibade. (d. at p. 60:11-13.)

Defendant Martinez was not in the immediate vicinity of the cell when Nurse Browr
entered, but he was in the vicinity when Nurse Browexited the cell
(CM117_Female_Holding_#2 at 11:46:59 through 11:4P&B) After Nurse Brown emerged
from the cell, Defendant Martinez returned to the wing of the CCDC where he lgathlbyi
been assignedutiesfor the night. $eeDoc. 18116, p. 71:216.) He was not involvedith
Ajibade after that time.|d.at pp. 65:7-10, 66:1-4, 7123:)

While Plaintiffs assert thdbefendantMartinez was aware that Ajibade wasphysical
pain that Ajibade had been moaning since being placed in the restraintariththatMartinez
heardthese moans(doc. 2261, p. 18), they fail to point to angvidence to support those
assertions. Additionally, Plaintiffs claim thatcstly after officers leftthe area of his cell
Ajibade screamed “Help me” and “I can’t breath€ld.) However,the Court is unaware of any
evidence that Martinez, who went back to his post in another wing of the CCDC, helaodldr s
have heard such callsrfbelp.

C. Issues Regarding Restraint and Resistance

Plaintiffs focus much of their attention on provinga record citationsthat Ajibade’s
hands and legs were cuffed and shackled (respectiwdlgh the officers were attempting to
secure him in the straint chair. Defendantgdo not appear to dispute this facRather, the

relevant dispute, as discussed in greater detail in later sections of this ©vdeether Ajibade,
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despite being cuffed and in leg shackles, was resisting the officers as they attemptedeto se
him in the chair.Many of Plaintiffs’ citationgrovide direct evidencthat Ajibade was resisting
officers during this point in time.

For instance, Plaintifffrequentlycite to Officer Ambrose’s Examination Under Oath,
which does tcuss how Ajibade’s hands were cuffed behind his back and his legs we
shackled. (Doc. 219, pp. 15, 18.) Notably, howeverthe cited portions of th&xamination
also indicate that Ajibade was actively resisting officers’ efforts to secure him irchhg.
Though hewas initially outside of the celAmbrose states heeard aman in the cell yelling, “I
don’t want to be here. Let me go.ld(atpp. 15-16 Then Ambroséneard someone else in the
cell say, “[Clalmdown, calm down. Quit kicking at me.”ld( at p. 15.) When he looked inside
the cell, Ambrosesaw officers placing Ajibadewhose hands were cuffed behind his back
into the chair, and he observed Ajibagd@hom he described as “seemling] really upset”
“saeamingand yelling”and “thrashing about.”1d. at pp. 5—17) At some point, Ambrose was
told to come into the cell, at which point he observed that Ajibade “kept kicking” anddtry
squirm.” (d. at p. 19.) He explained that Ajibade’s “feet wertdfed, but they weren't . . .
strapped down to the chair yet.Ild{) Thereafter, Ajibade “was screaming and yelling” and
“kicking his feet.” (d. at p. 21.) Another officer came in and “tied [Ajibade’s] ankles to the
chair” but “[h]e kept kicking.” (Id.) He heard Corporal Kenny sdgtop kicking, stop kicking
at me,” and then saWenny grab the Taser and turn the light orid.\ Ambrose therheard
Kenny say, once agairistop kicking towards mé at which point Ambrose (who was standing
behind Ajbade) observed Ajibade “flailing a little bitand “moving his feet around and

screaming.” Id. at pp.21-22.) Ambrose then observed Corporal Kenny takeldser place it

® This Examination Under Oath was administered by Plaintiffs’ counsel and no coansahyf

Defendant was present for purposes of eceogamination. (Doc. 219.)
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on Ajibade’s right thigh, and drivstunAjibade. (d. at p. 22.) According tdmbrose, Ajibade

started screaming and Ambrose heard Kenny satgp“kicking, you're going to get it again.”

(Id.) Ambrosedid not testify about any additional uses of fhaser and stated that tieen

“slowly backed out of the room” and heard people calling for the nurkk) (ater in the

Examination Ambrosexplained that, when Corporal Kenny dischargedTiser the first time,

Ajibade was “kicking his legs,” even with his “leg chains” oid. &t pp. 2425.) Ambrosealso

made clear that he hnwitnessed Ajibade being drive-stunned one time. (ld. at p. 32.)

Plaintiffs also cite to one page of OfficBavid Cody’s deposition transcript to support

the assertion that Ajibad@ever struck out at anyone while he was being placed in the restrair

chair,” (doc. 2262, p. 21; doc. 232, p. 20), but Cody’s testimony actually indicates that he was

not able to see Ajibade’s legs and was unsure of Afitzide may have been doing:

>O0» O>O0 PO>»0> OPO>O0>O02

... And at that point the restraint chair came in and we tried to set him down.
Okay. And then what happened?

He was resisting.

Okay. When you sayhe was resistinfjwhat do you mean?

He was actively trying to not be placed into the restraint chair.

You mean he was stiffening his body?

Yes, sir.

Okay. He was-at no time did he strike anybody because he has his hands
behind his back; correct?

That'’s correct.

Okay. And his legs are shackled; right?

That is correct.

He didn’t kick anybody; correct?

| don't know what he did. | was on his left shoulder, so | don't know what his
legs were doing.

Well, you didn’t see him kick anybody, did you?

That'’s correct.

Okay. So when you sayresisting; you mean he didii—he was stiffening

his body so he wouldhbe placed in theestraint chair; correct?

Yes. And he was kind of moving, kind of see-sawing, | suppose.

Okay. So moving his shoulders?

Uh-huh.

(Doc. 219-2, pp. 53-5¢&mphasis supplied)
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Plaintiffs alsocite to the deposition testimony of Officer Cap&rsupport their assertion
that Ajibade was “at least partially restrained when Kenny applied the Td#gibame’s| groin
area—four separate times (Doc. 2292, p. 27; doc2332, pp. 2526 (bothciting doc. 1815
(Capers Depo.), pp. 18684).) In the cted pages of his deposition, Officer Capspecifially
testifiedas follows:

Q. And tell me what you remember about what happened when you went into the
cell.

A. They put him in a restraint chair. They sat him in a restraint chair and he was

kicking. At one point Richardson or somebody asked for Flexi Cuffs. We

bring the Flexi Cuffs in. | grabbed the Flexi Cuffs and | secutieelcausd

was down by his feet. | secured the Flexi Cuffs, the chain on the leg irons to

the designated area on the restralatic

So his legs would have been attached to the restraint chair, correct?

Yes.

Basically his leg irons are attached to the restraint chair, right?

The chain.

The chain in it, right?

Yes.

So he’s gaimited mobility, correct?

Yes.

So he can't kick, correct?

Yes.

Okay. And every time that he was inside that cell he had the leg irons on even

before you got into the cell and the hands cuffed behind his back, correct?

A. Yes.

OPOPOPOPOPO

(Doc. 1815, pp. 103:9104:10 (emphases addgd)This testimony establishes only that the
chain connecting the shackles on each of Ajibade’s legs was secured to the chair by use
Flexi-Cuff, not thateach ofhis feetor ankleswere directly secured to the chair. Additionally,
this testimay does not establish when the chain was secdnnedation to when Corporal Kenny
drive-stunned Ajibade.

Moreover the Court notes testimony from Corporal Kenny regartiegsafety threats
posed byAjibade notwithstanding the facts that heas cuffed and in leg restraints. Kenny

explained that the person in the cheaén still usethar kneesto hit people (even if they are
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unable to kick due to leg chaingpn spit bodily fluids from theimouth,can use theiteeth to
bite if an officer comes close enouygind carheadbutt an officer. (Doc. 18113, p. 142:4-25,
143:8-13, 151:6-10.)

Plaintiffs also contendjn various areas of their brief and response to Defendants
Statements of Material Facts, that the video from the Taser camera “shjivegle] was not
actively struggling during any of the four instances when the officers used ther[Waie in
the holding cell.” (Doc. 233, p. 18.) First, Plaintiffs fail to direct the Court to the specific
Taser videosthat they contend represerthe four drivestuns in the holding cell. More
importantly, however, the Court has viewed each of the Taser videos that were filexidase
and finds that they do not depict clear evidence oristhee of whether Ajibade was “actively
struggling”asPlaintiffs contend.The videos are erratiayemostly comprised ofloseup images
of what is presumed to be Ajibade’s skin, the sound is muffled, and the majority of tharelips
too shortin lengthto show anything of substance. As a result, theseogidcannot be said to
provide a basis for a jury to find that Ajibade was not resisting officers as thdytdrisecure
him into the restraint chair.

In sum, there is ample evidence in the record that Ajibade was resisting officers effor
to securéhim in the restraint chair, arfélaintiffs have not pointed to amywidencecontradicting
this evidence Even viewing the record in the light most favorable to Plaintiffs, they have not
presented evidence fromhigh a jury could conclude that Ajadewasnot resisting at thatimes
he was drive-stunneal that he had ceased resisting at some point prior to the final drive-stun.

D. Ajibade’s Mental Health

Plaintiffs claim that, upon or shortly after his arrival, some individuals at tHeCfere

notified that Ajibade could be suffering frormeental health issuand that certain things should
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have been done in response to this notificati@oc. 2262, pp. 2526; doc. 232, pp. 23-24.)
However,the Court need not addreiss factual aspect of thcasein this Orderas itis not
material to the Court'sesolutionof Defendants Johnson and Martinez’'s summary judgment
motions. There is no evidence that Defendant MartioeDefendant Johnsdmew that Ajibade
had any mental health problems. (See, e.g., D8t12, p. 96:724; doc.181-16, p. 45:1116)
Plaintiffs havenot pointed toany evidence indicating that Johnson or Martinez knew or, as part
of their duties, should have investigated and/or determined that Ajibade’s mahistyshad
been called into question.
Il. Claims against Johnson and Martinez

Plaintiffs collectively assert four claims againsbth Defendanfiohnson andefendant
Martinez intheir individual capacitie?® (1) a claim pursuant to 42 U.S.C. § 1983 for use of
excessive force (asserted by the Estate only); (2) another claim pusd2nttS.C. § 1983 for
deliberate indifference to serious physical and mental health needs (asserted bgtéherist
(3) astatelaw claim for assault and batteagainst(asserted by the Estate only); and (4) a claim
for recovery under the stalaw wrongful death statutéasserted by the parents only)Seé
generallydoc. 21.) Defendastlohnson andvartinez move for sumnmg judgment as to all
counts,arguing that the first three claims are not only barred by immunity but also fail on thie
merits and that the wrongful death claim necessarily fails because it is premised upon the
Section1983 claims that are subject to déni@Docs. 191-1, 192-1.)

Notably, in their Response brief, Plaintiffs concede that there is insaffieiedence to

supportanassault and battery claiagainst Defendant Martinez (though they opposed summary

® Plaintiffs originally sought recovery against Defendants JohnsoManiihez in both theimdividual

and official capacities. (Doc. 21, p. 5.) At the time their summary judgmetibns were filed and
briefed, the claims remained pending against Johnson and Martinez in both capadities.thén,
however, the claims against them in thefficial capacities have been dismissed by agreement of the
parties and Order of the Court. (Doc. 2Z69. 2.)
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judgment as to the same claim against Ddd@n Johnson). (Doc. 226 p. 20.) As a result, the
Court herebyGRANTS summary judgment in favor of Defendant Martinez on Count 6 of the
AmendedComplaint, which is the claim for assault and battétpc. 21).

Plaintiffs urge, however, that summary judgment should not be entered as to t
remaining three claimsgainst Defendant Martinez and all four claims against Defendan
Johnson. The Court will addresach claimin turn below.

STANDARD OF REVIEW

Summary judgment “shall” be granted if “the movamows that there is no genuine
dispute as to any material fact and that the movant is entitled to judgment a®raomkziw.”
Fed. R. Civ. P. 56(a). A fact is “material” if it “might affect the outcome of theuwnder the

governing law.” FindWhatInv'r Grp. v. FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011)

(quotingAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A dispute is “genuine” if

the “evidence is such that a reasonable jury could return a verdict for thevingmarty.” _Id.
The moving party bears the burden of establishing that there is no genuine didpute aj

any material fact and that it is entitled to judgment as a matter ofSaeWilliamson Oil Co. v.

Philip Morris USA 346 F.3d 1287, 1298 (11th Cir. 2003). Specifically, the moving party mus

identify the portions of the record which establish that there are no “genuine dispategsiny

material fact and the movant is entitled to judgment as a matter of Metdn v. Cowart, 631

F.3d 1337, 1341 (11th Ci2011). When the nonmoving party would have the burden of proof a
trial, the moving party may discharge his burden by showing that the record lacks evidencs

support the nonmoving party’s case or that the nonmoving party would be unable to prove

case at trial. Seeid. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)). If the

moving party discharges this burden, the burden shifts to the nonmovant to go beyond
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pleadings and present affirmative evidence to show that a genuine issue of fact does e
Anderson, 477 U.S. at 257.

In determining whether a summary judgment motion should be granted, a court mu
view the record and all reasonable inferences that can be drawn from the meadight most

favorable to the nonmoving party2eekA-Boo Lounge of Bradenton, Inc. v. Manatee County

630 F.3d 1346, 1353 (11th Cir. 2011) (citing Rodriguez v. Sec'y for Dep’t of Corr., 508 F.3

611, 616 (11tiCir. 2007)). However, “facts must be viewed in the light most favorable to thg
non-moving party only if there is a ‘genuine’ disputetashose facts.”Scott v. Harris550 U.S.
372, 380 (2007). “[T]he mere existence of some alleged factual dispute betweartidsevall
not defeat an otherwise properly supported motion for summary judgment; the reqtireme
that there be no genwinssue of material fact.Id. (emphasisndcitationomitted).
DISCUSSION
Section1983: Use of Excessive Force
Count One of PlaintiffsSsAmendedComplaint seeks to hold Defendants Johnson and

Martinez liable pursuant to 42 U.S.C. § 1983 for the usexoéssive force on AjibadgDoc.

Kist.

st

21, pp. 1612.) As described above, there is no evidence that Defendant Martinez ever made

physical or verbal contact with Ajibadélthough Defendant Johnsamadephysical and verbal
contact with Ajibade (when she pressed the Taser to his skin in the bookingshesdjke
Defendant Martinez, did not make any verbal or physical contact with Ajibade during ¢he tin
that he was being carried into the holding cell or while he was being secured esttiagtr
chair. In their Response, Plaintiffs explain that their cause of action for use of excessive force
to Defendant Martinez is specifically premised on the claim that “he stood by \ehdev f

officers assaulted [Ajibade],” arghouldtherefore be liable for failopto intervene to prevent the
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use of excessive force. (Doc. 226pp. 6, 12.) Plaintiffs make no attempt to argue that
Defendantlohnson’s touching the Taser to Ajibade’s skin constituted excessive force. ,Inste:
their argument focuses on proving tisae violated Ajibade’s constitutional rights by failing to
intervene when Ajibade was being drstinned inside the holding cedind that qualified
immunity does not protect her failure to intervene in thigsate situation

Both Johnson anartinez uge that summary judgment is appropriate on two grounds.
First, they claim that they were not ipositionsto intervene becaugbe undisputed evidence
establishes thathey lacked sufficient information, opportunjtyand knowledgeto evaluate
whether any force applied to Ajibade was excessive in violation of his constitutightd r
Second, they contend that they are entitled to qualified immunity because, on tlud thete
incident, no clearly established law pladkém on notce thattheir conduct could have been
unlawful.

A. There is Insufficient Evidence thatJohnsonor Martinez had the Opportunity to
Intervene and werein a Position to Intervene

Plaintiffs claim Ajibade’s constitutional rights were violated wildehnson anilartinez
failed to intervenavhenAjibade waddrive-stunnedvhile being placed into the restraining chair.
Johnson and Martinez urge, however, that they are entitled to summary judgment onnthis cl
becausdhe undisputed facts establish thia¢y did not have the opportunity to intervene and
werenot in a position to intervene at the time in question.

“If a police officer, whether supervisory or not, fails or refuses to intervena whe
constitutional violation such as an unprovoked beating takes pidue presence, the officer is

directly liable under Section 1983.Ensley v. Soper, 142 F.3d 1402, 1407 (11th C@98)

(citing and quotingByrd v. Clark, 783 F.2d 1002, 1007 (11th Cir.1988ge alsalohnson v.

White, 725 Fed. Appx. 868, 878 (11th Cir. 2018Even if an officer personally did not use
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excessive force, an officer who is present at the scene can be alternatively liable fotdailing
take ‘reasonable steps to protect the victim of another officer's use of excessiee”)for

(quotingHadley v. Gutierrez, 526 F.3d 1324, 1330 (11th Cir. 2008)).However, theofficer

must havethe opportunity to intervene and be in a position to intervene and yet fail to do sp.

Hadley, 526 F.3d at 133Xkee als&eating v. City of Miami, 598 F.3d 75364 (11th Cir. 2010)

(explaining that a direct failure to intervene claim “requir[es] the allegationisctode facts
showing the necessity or real opportunity for the defendicers to intervene in a fellow
officer’s unlawful conduct”). When an evet occus so quicklythat the officercannot intervene,
an officer is not liable for another’s constitutional violatidfils, 647 F.3dat 1290 n.21 (citing

Brown v. City of Huntsville, Ala., 608 F.3d 724, 740 n.25 (11th Cir. 2010)).

1. Defendant Johnson

Defendant Johnson emphasizes,tdating the two “very brief periods of time” she was
in the vicinity of the holding cell prior to Ajibade being secured into the restraint shair'did
not see or hear anything except the other Officers in the cell trying to gapli@oce and
restrain Ajibade in the chair.” (Doc. 141 pp. 1314.) Based on her observations, she claims,
she “ascertained that Ajibade was resisting being restrained” but did noippdetin the
restraint process, did not participate in drstenningAjibade and did not even know Ajibade
had been drivstunned during theestraint chaiprocess until after he had passed awadg. at
pp. 16-17.) As a result, she urgéwer “lack of knowledge at the time ends the inquiry because it
establishes that [she] was not in a position to intervenie."af p. 17.)

In response, Plaintiffs do not point to any evidence indicatingJbtatsonactually did
see, could see, or otherwise knew that Ajibade was being-stuweed inside the ce(to
provide a basis for a jury to find that she was in a position to intervene and had an opprtunit

intervene to stop the drive stunning)nstead, Plaintiffs attempt to support their claimat
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Johnsonwas in a position to intervene to stop the osexcessive forcéhrough conjecture,
relying wholly on circumstantial evidenceixed with speculation Plaintiffs’ theory is that a
reasonable officer idlohnson’gosition should havanticipatedthat Ajibade would be subjected
to excessive force simply because she “was aware that other officers were angry at][Ajidade
might try to do something to him” and also because she gave the Tas@ffioer knowing that
he intended to give it to Corporal KenngDoc. 2331, pp. 23-24.) Plaintiffs claimthat Johnson
should “at the very least have returned to the holding cell area to ensure [Ajilzdedibeing
tased unnecessarily.’Id( at p. 25.) This theory isnonsequitut however. First, Plaintiffs do not
cite to any evidence that actually indies Johnson knewr had reason to know thather
officers were angrat Ajibadeand might therefore use excessive forceAdditionally, by his
own undisputed testimony, Corporal Kenny was not present during the initial take down a
restraint of Ajibae in the booking area, so Johnson would hewen less of a reasdo suspect
that Kenny would be angry at Ajibadd/or inclined to use excessive force. It additionally
bears noting that Johnson herself had just used the Taser without dischargingbiin
compliance from Ajibade Thus,the fact that she gave the Taser to another offioes not
impute to her some knowledge that the Taser would be usgiblp excessive force thjibade.
Plaintiffs’ other theory is that Johnson heard Ajibade screaming in tligngotell and “a
reasonable officer, under these circumstances, could find that [Ajibade] was screamirsg becg
he was being tased.”ld( at p. 24.) As already addressed herein, however, there is no eviden
that Johnson heard Ajibade screaming while he was in the holdingadhere is no basis for
this theory either (Seefootnote 5, supra.)

“A mere ‘scintilla’ of evidene supporting the opposing party’s position will notfisef

there must be enough of a showing that the jury could reasonably find for that paEEkér v.
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Darby, 911 F.2d 1573, 1577 (11th Cir.1990). Here, there is less than a scintilla of evidenge.
Thereis simply nofactualbasis for a jury to find thatohnson was in a position to intervane
the drive-stunning & Ajibade while he wasin the restraintchair or that Johnsorhad an
opportunity to intervene. Consequentlphnson is entitled to summary judgment on Plaintiffs’
claim pursuant to 42 U.S.C. § 1983 for the use of excessive force.

2. Defendant Martinez

Defendant Martinez emphasizes that when he heard the Taser discharged while Ajibade

was in the holding cell, he could not see whether the Taser was being applied to Asibade| a

opposed to being engaged (without being applied) as a warning to Ajibade to gain lis
compliance. (Doc. 192, p. 15.) He urges that since he “was not in the cell, could not see into
the cell, and was only in the vicinity one time when a Taser discharge couldroe lne laked
sufficient information and knowledge to evaluate whether any force that was appligdadeA|
was excessive in violation of § 1983” and he therefore “was never in a position to inteamdne”
is entitled to qualified immunity on the excessive foregne. (d. at p. 16.)

In response, Plaintiffs do not point to any evidence indicating that Martinez actually did
see, could see, or otherwise knew or should have kilbat Ajibade was being drivetunned
inside the cell when he heard the single Taser discharge from outside the cell., Pisiatis
urge that the undisputed facts could provide a basis for a reasonable juror tedeatihelt
Martinez was in a position to intervene to stop the use of excessive force because “[a] reasonfble

officer, urder these circumstances, could find that [Ajibade] was screaming because he was

being [drivestunned].” (Doc. 2261, p. 14.§ Notably, however, Plaintiffs fail to cite to any

” While there is evidence that Ajibade was dvstanned while being placed into the restraint chair,

there is absolutely no evidence indicating that he tasad(with probes that lodged under his skiege
footnote 2,suprg and thus there is no support for Plaintiffs’ allegations that Martinez kresthould
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record evidence indicating that Martinez actually heard Ajibade screamihg taine he heard
the single discharge of the TaSer.

Thus, Plaintiffs’ argument (in light of the evidence) is that, after heatiegsingle
discharge of the Taser (which very well could have been the test dis¢Radgenez should
have abandoned whatvtask he was attending amd gone into the cell to determine whether
excessive force had been used so that he could intervene to prevent any additional us
excessive force. Through this theory, Plaintiffs would have the Court expardutyheo
interveneto requirean officer who is not in a position to observe the actions of another officer tg
abandon his task anidvestigate the acts of the other officer occurring outside of his presenc
simply because, in theory, the other officer could possiblyaplying force that is excessive
under the circumstances. Plaintiffs, however, have not provided, and the Court is hadfaware
any binding precedent or evapersuasive authorityfor PlaintiffS proposedexpansion of the

duty to intervene See, e.g.Campbell v. Harvill No. CA 120228CG-C, 2012 WL 928607, *5

(M.D. Ga. Feb. 15, 2012(‘To be held liable for his nonfeasance, an officer (1) must have

observed or had reason to kntivat excessive force would or was being used, and (2) must hay,

have known Ajibade was being tased. As a result, the Court considers Plairgifiisiesuts only in the
context of Ajibade being drivstunned.

8 In what appears to be a concession that Martinez did not actually observe the Taser beirgedjschar
Plaintiffs fault Martinez for making “no attempt to check on [Ajibade]” to deiee what was happening
in the cell at that time. (Doc. 228 p. 14.)

® One would expect Plaintiffs to use the video footage to their advantage, to showattiaeMwas
close by when Ajibade was screaming while being dsivened. Plaintiffs, however,if&o specify any
such portion of the video footage. As a result, Plaintiff has not demonsthateMartinez was in the
vicinity when any such screaming took place. Indeed, after watching and listertimg surveillance
footage, the Court can onlysdiern one time when it sounds as if Ajibade is screaming, and at that tim
Martinez is not in the vicinity of the cell. S€eCM117_Female_Holding_#2.pef at 11:43:18 through
11:43:27).

10 Testimony from Plaintiffs’ own expert indicates that a test discharge with a Tagdgvérstun mode
would make a sound if it is working. (Doc. 183 (Root Depo.), p. 17.)
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had boththe opportunity and the means to prevent harm from occurring.”) (emphasis added g
citations omitted)report and recommendation adopted2afi2 WL 929614 (M.DGa. Mar. 19,
2012) Furthermore, such expansion would undermine not only law enforcement in general |
also, in the present context, the safe and orderly functioning of detention centersceas off
would be required to abandon assigned tasks pertaining to bookisg@uring inmates in order

to investigate other officers’ activities, resultiimg serious threats to public safetysee e.q.,

Riley v. Newton, 94 F.3é32, 635(11th Cir. 1996)holding that an officer who was engaged in

arresting a suspect, and who didt observe his fellow offices’ use of excessive force on a
second suspectjddnot have a duty to intervene).

In sum, Plaintiffs have failed to present evidence indicating that Martined tawie
observed or did observe excessive fobedng used against Ajibade*A mere ‘scintilla’ of
eviden@ supporting the opposing party’s position will not suffice; there must be enough of
showing that the jury could reasonably find for that partyalker, 911F.2dat 1577;see, e.q.

Sheppard v. City of Blackshear, No. 5:12/-136, 2015 WL 300458, at *9 (S.D. Ga. Jan. 22,

2015), aff'd sub nom.Sheppard v. Pierce Cty., 631 Fed. Appx. 718 (11th Cir. 2015) (“The

evidence of [defendant’s] contemporary knowledge of the assault taking place indtie &
too speculative to create an issue of fact as to his willful failure to intervehatiadsault.”). In
contrast, the video and Martinez’s testimony establish the following dbmgpéacts: (1)
Martinez never entered the cell, never had an unobstructed view into the cell, and could “
really” see inside the cell; (2) the restrainingict{and thus Ajibade) were positioned facing the
back wall of the cell, with Ajibade’s back to the doorway and Martinez, such thatéean
unobstructed view into the cell Martineauld not havebservedhe front of Ajibade’s body or

his face; (3) Martinez did not see the Taser being dischangbding applied to Ajibade, but
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only heard it being discharged a single time; @hrporal Kennyadmits that he initially
discharged the Taser one time as a test and a warning, and did not apply it to; Apbade
Martinez was aware that Ajibade had been refusing to comply with officers’ commantadand
been resisting officers (resulting in the call for bagkassistance); and (6) Martinez frequently
left the vicinity of the doorway to the cell and the gaharea of the cell during the time period
Ajibade was being secured into the chair. In light of these undisputed facGotint finds that
there is no reasonable basis for a jury to conclude that Martinez violated Ajibadstisutional
rights by failing to intervene after hearing nothing more than a single discharge cadbe T
(which the evidence indicates could have been the warning discharge) whaglé\jvas being
secured in the restraint chaieeEnsley 142 F.3dat 1407-08 (officerwho did not observe the

use of excessive force is not in a position to interver@®uter v. EdelenCiv. No.

3:10CV65/MCR/EMT, 2011 WL 7162886, at *10 (N.D. Fla. Nov. 7, 201&port and
recommendation adopte@:10CV65/MCR/EMT, 2012 WL 370645 (N.D. Fla. Feb. 3, 2012)
(granting summary judgment & officer where his affidavit anthe video footage shoed he
had no involvement in the activity occurring inside the cell during thentwaote period
Plaintiff was allegedly beaternotwithstanding that “he was monarily present in the cel™~
since his observation of the activity in the cell was “very limited,” and also ggastimmary
judgment to another officer who videotaped the activity in the cell because his wiasv “
inhibited by his physical position severf@et from the cell, as well as the positions of the

officers in the cell, who were essentially huddled over Plaiptilendoza v. City of Hialegh

Civ. No. 17#21790€iv-Scola, 2017 WL 6514687, *4 (S.D. Fla. Dec. 20, 2017) (“Even assuming
that the forcaused against the Plaintiff was excessive, the mere fact that [the defendant office

were present is insufficient to establish that they had the time and oppottumitgrvene.”);
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Johnson v. LernerCiv. No. 08-61344€IV, 2009 WL 3187110, at *6 (S.D. Fla. Sept. 30, 2009)

(granting summary judgment to defendant where it was “clear that [plaihtiféém that
[defendant] should be held responsible for the alleged acts of fellow officas$ hpased on his
assumption that [defendant] was aware of those alleged acts and failed to intervensé becau
plaintiff “[did] not know whether [defendant] saw [the other officer] strike hiith a flashlight .
.and . .. only assume[d] that [defendant] was aware of the alleged abuse involvingdtie heat
and theredre “it cannot be said that there is evidence refuting [defendant’s] statemergs majd
under oath that he neither personally abused [plaintiff], nor observed any other offiwpr do
s0”).1! Thus, Defendant Martinez is entitled to summary judgment on Plaimtiffish pursuant
to 42 U.S.C. § 1983 for the use of excessive force.

B. Qualified Immunity Protects Johnson andMartinez from the Excessive Force
Claim

Johnson andViartinez also urge thathey are entitled to summary judgment on the
excessive fordéilure to interveneclaim becauséhey areprotected from the claim by qualified
immunity. The Court agrees.

“Qualified immunity protects government officials performing discretionary fanst
from suits in their individual capacities unless their conducttesl ‘clearly established statutory

or constitutional rights of which a reasonable person would have knowaltymple v. Renp

334 F.3d 991, 994 (11th Cir. 2003) (quoting Hope v. Pelzer, 536 U.S. 730, 739 (2002)).

1 Plaintiffs rely heavily on the Eleventh Circuit’'s OpinionDetris v. Coats523 Fed. Appx. 612 (1t

Cir. 2013) (per curiam), to support their argument that summary judgment should be dewoidubtis
Johnson and Martinez. That case, however, is easily distinguishable from the case &t Baftrils the

Eleventh Circuit was addressing a motion to dismiss, not a motisufomary judgment, andas thus
required to consider only whether the facts alleged by plaintiff were sufficietdte claim.Id. at 616-

17. The court was not considering evidence (or the absence thereof), as this Counisisummary
judgment ruling. Moreover, thelegation that allowed Detris’s case to survive was that the defendants
had stood by and watcheeand even laughed and made “boorish remarkshile other officers beat the
plaintiff. Id. at 614, 61617. Here, there is absolutely no evidence to supportdinfj that Defendant
Johnson or Defendant Martinez stood by and watched Ajibade beingstlriveed.

25




“Qualified immunity is intended to allow government officials to carry out tHescretionary
duties without the fear of personal liability or harassing litigation, protecting $tonall but the

plainly incompetent or one who is knowingly violating the federal law.” Hoyt v. CO®K3

F.ad 972, 977 (11th Cir. 2012)jquotations and citations omitted)As a result, qualified
immunity “liberates government agents from the need to constantly err on the sidaeasf bgut
protecting them both from liability and the other burdens of litigatioaluding discovery.”

Holmes v. Kucynda, 321 F.3d 1069, 1077 (11th @003) (internal quotation marks omitted).

But qualified immunity does not protect an official who “knew or reasonably should have known
that the action he took within his sphere of official responsibility would violate theitcbiostal

rights of the [plaintiff].” 1d. (quotingHarlow v. Fitzgerald457 U.S. 800, 815 (1982)) (internal

guotation marks & alteration omitted).
To rely upon qualified immunity, a defendant first must show that he or she atbéd wi

his or her discretionary authorityMobley v. Palm Beach Cty. Sheriff Dep¥783 F.3d 1347,

1352 (11th Cir. 2015) Here, no one disputes thBefendans Johnson and/artinez were
performingdiscretionaryduties at the time in question(Doc. 1921, p. 26; doc. 224, p. 7.)
Therefore, theymay properly assert the defenaed the question becomes whether it bars the
claim againstthem for failure to interveneThe hurden now shifts to the Paintiffs to show

qualified immunity is not appropriatd.ee v. Ferrarp284 F.3d 1188, 1194 (11th Cir. 2002).

—

The Court must grant qualified immunity unless the facts taken in the light mos
favorable to Plaintiffs show (1) that there was a violation of the Constifwdiuh (2) that the
illegality of the Defendant’sactions was clearly established at the time of the incideluiyt,

672 F.3d at 977. The Court has discretion in deciding which of those two prongs to address first.

Pearson v. Callaham55 U.S. 223, 236 (2009)The Court has already determined above that
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even when viewing the evidence in the light mfasbrable toPlaintiffs, Johnson and Martinez
did not commit a constitutional violatidoy failing to intervene Moreover even if it could
somehow be said that they did violate @anstitution, it cannot be said that the illegality of their
conduct was clearly knowett the time of the incident underlying this lawsuit.

“[T]he touchstone of qualified immunity is noticeBusseyMorice v. Gomez 587 F.

App'x 621, 627 (11th Cir. 2014{citing Holmes 321 F.3d at 1078). The violation of a
constitutional right is clefr established if a reasonable official would understand that his

conduct violates that rightSeeCoffin v. Brandau, 642 F.3d 999, 1013 (11th Cir. 2011) (en

banc). As the Eleventh Circuit Court of Appeals has explained, there are

two methods to determine whether a reasonable official would understand that his
conduct violates a constitutionaght. The first require the court to examine
whetherdecisions of the United States Supreme Court, the United States Court of
Appeals for the Eleventh Circuitnd the highest court of the pertinent state (here,
the Supreme Court diGeorgia) [have] clearly establish[ed] the law.This
method does not requife]xact factual identitywith a previously decided case

but rather demands that the unlawfulness of the conduct must be apparent from
the pre-existing law.

The second approach asks whether the ofamhduct lies so obviously at the
very core of what the Fourth Amendment prohibits that the unlawfulness of the
conduct was readily apparent to [the officer], notwithstandinglable of fact
specific case lavon point. Even in the absence of caselaw holdimgsiecific
conduct unlawful, eneral constitutional rule already identified in the decisional
law may apply with obvious clarity to the specific condunctuestion. But this
principle, which offers a narrow exception to the general rule that only factually
specific analogous caselaw can clearly establish a constitutional violation, is
reserved for rare cases.

Moore v. Pederson, 806 F.3d 1036, 1047 (11th Cir. 2015) (quotations and citation omitted).

In their Response brigf Plaintiffs emphasizethat they are not required to provide
“earlier cases involving ‘fundamentally similggcts; but only have to showhat the lawmthat
was in effect at the time of the incident gave Johnson Madtinez “fair warning” thattheir

conduct would be unconstitutiona(Doc. 2334, p. 20; doc226-1, p. 16(quoting Hope 536
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U.S. at 74L) They cite three cases as having “repeatedly . . . aedverthe negative” the
“guestion whether a [T]aser may be used aga@rcompliant detainee repeatedly.(ld.)

Plaintiffs have inaccurately framed the “questiohere. (Doc. 2261, p. 16.) As
discussed previously in this Order, Plaintiffs have not pointed the Court to any eviden
indicating that Ajibade wabkeingcompliant when he was drisatunned in the holding cell. To
the contrary, testimony from multiple witnesses supports the finding that heesissing
officers and refusing to cooperate in being secured in the restraint ¢bar. 18113 (Kenny
Depo.), pp. 145, 14&3; doc.181-20 (SamuelRichardson Bpo.), p. 62 doc. 2191 (Burt
AmbroseExamination Under Oath by Plaintiffs), p. 20; doc. 21@avid Cody Depo.), pp. 53
54; doc. 114-7 (Mark Capers Depo.), p. 9.) In any event, the undisputed evidence that is matq
to the Court’s present inquiry establishes that Martimed Johnsorlid not know what was
going on inside the holding cell other than that officers were working to secure Ajibdue
restraint chair?

To support their position that Johnson aklhrtinez violated a clearly established

constitutional right,Plaintiffs cite Oliver v. Fioring 586 F.3d 898 (11th Cir. 2009\ ate v.

Kubler, 839 F.3d 1012 (11th Cir. 201&@ndBoynton v. City of Tallahasse850 F. App’'x 654

(11th Cir. 2016) Plaintiffs provide nothing more than parenthetical information as to the

holdings ofeach ofthesethree casesPlaintiffs do not appear to contend that any or all of these

12 To the extent Plaintiffs, by disavowing any need to provide cases with “fundaiyesimilar facts,”

seek to rely exclusively on the second approach outlined above, the Court emphasikés steatdard
“is a difficult one to meet.”BusseyMorice v. Kennedy657 F. App'x909,913 (11th Cir. 2016) (citing
Hovt, 672 F.3d at 977 (“[I]f case law, in factual terms, has not staked out a bmigjlaualified immunity

almost always protects the defendanfguotingPriesterv. City of Riviera Beach, FI208 F.3d 919, 926
(11th Cir. 2000).

13 While Johnson did know that Corporal Kenny had the Taser in the holding cell (and that, at one po
the ight was on), there is still no evidence that she knew it would be (and later was) usee-sbudri
Ajibade, rather than simply to threaten him into compliance (as Johnson ledetticcessfully done
moments earlier when Ajibade was on the floor inltbeking area).
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three cases clearly established tt@tductidentical to thaexhibited by Johnson and Martiniez
this caseconstitutes excessive force, and rightly sopme of thee cases involekofficers who
allegedly failed to intervenen arother officets use of a Taser (or any kind of force, for that
matte). Therefore none of tlese casesanbe said tchave put Johnson or Martinez on notice
that theirfailure to intervene-giventhe posdiions they verein, whatthey heard and whahey

knew—would violate a clearly established righMoreover,Wate and_Boyntonwere decided in

2016, at least a year after the incidetaintiffs must carrytheir burden by looking to the laas

interpreted at the time of the alleged violatidviercadov. City of Orlando, 407 F.3d 1152, 1159

(11th Cir. 2005)(citing Willingham v. Loughnan, 321 F.3d 1299, 1304 (11th Cir. 2002)3.

such, whetheWateor Boyntonare“materially similar” is irrelevant to the analysis of Plaintiffs

claim. 1d.

Thus, Plaintiffs can surmount the qualified immunity hurdle only J6hnson and
Martinez’sconduct was “so far beyond the hazy border between excessive and acceptable fq
that Johnson andvartine had to know[they were] violating the Constitution even without
case law on point.”Id. at 1303 (quotation omitted) That is, Plaintiffs must show thative-
stunnng Ajibade was'such outrageous conduct under the circumstanegstfery reasonable
officer would have knowhthat it violatedAjibade’s clearly established constitutional rigland
would have intervened to stgpich activity. Gomez 587 F. App’x at 628Hoyt, 672 F.3d at 978
(“This would require that evergeasonable officer inJphnson or Martinez’s] position would

inevitably” intervene under these circumstanceBlaintiffs have failed to make such a showing.

First, Oliveris materially distinguishable from this case because, as the Eleventh Circyi

explained in a later case, “unlike here, Oliver, the officer deployed her Taser against an

individual despite his sulmttial compliance with officerscommands”and in circumstances
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significantly different from those in the instant mattgdomez 587 F. App’x at 628 (citing

Oliver, 586 F.3d 898). The decedent@iiver had initially been tased by one officer while

another officer was pulling the decedent by the shirt out of a roadway for safpbs@sir 586
F.3d at 903. Once the decedent was on the ground, the evidence indicated that he had not tri
get back up or to physically resist or attack the officeld. Nonetheless, he was tased an
additional seven times while lying on the grourid. The Oliver court held thatalthough the
initial dedoyment of the Taser may have begustified, the repeated tasingias so
disproportionate to the level of force necessary that any reasonable offibersituation would
have recognizethat her actions were unlawfuld. at 90708. Later, inGomez the Eleventh
Circuit emphasized that the decedenOiiver “was not suspected of a crime, . . . did not act
belligerently or aggressively,” and had “complied with most of the officersttitimes and made
no effort to flee.” Id. at 629. Thesomezcourt dso explained that the Court’s determination in
Oliver—"thatthe law was clearly established{vas]not due to brightline precedent, Hutas]

as a matter of obvious clarityJd. at 629 (citingOliver, 586 F.3d at 907-08).

Unlike in Oliver, here Ajibadehad been arrested on suspicion of a cribetéry and,
immediately prior to being placed in the holding cell, had resisted officers’ codsring the
booking process and thdrad aggressively resistestveral other officersvhen they tried to
physicaly restrain him. Hehad underteen a major physical struggle with the officers on the
floor and he hadvorked towrestle control of the Taser froame of the officers, resulting mne
officer being drivestunned and seriously injured. As shown by the video footage, ista@kal
officersjust to pinhim down on the floorand he continued resisting officeagen after he was
pinneddown onthe floor in the booking areaWhen theyresponded to the call for additional

officers, Johnson and/artinez witressed multiple officerstruggling topin down and restrain
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Ajibade in the booking area. Johnson used the Taser (without discharging it) to thijdstda A
into ceasing his resistance to officers who were trying to cuff his hands arideshis legs, ah
Martinez observed as this took placMartinezwas not in the holding cell anshly head a
single discharge of the Tasamd Johnsormannot be placed in the vicinity of the holding cell
when Ajibade was actually driv&dunned. Given thee circumstancesthis case is clearly
distinguishable fronDliver* andthere is no basis und&iver for this Court to fincthat either
Johnson or Martinez’s conducbnstituted “such outrageous conduct under the circumstance
that every reasonable officer would have known” that it violated Ajibade’s gleathablished
constitutional rightand that the officer therefore was required to interveRi@s is particulas

true since the undisputed evidence establishes that Ajibade was resisting officetheyhitied

to secure him into the restraint chair.

The other two cases Plaingftite—Wate and_Boynton—also fail to provide a basis for
finding that Johnson dvlartineZs conductviolated a clearly established constitutional right.
Wate an officer attempted to arrest a suspect for suspected ba888yF.3d at 10156. A
struggle ensued and the officer repeatedly hit the man, got on top of him and pinned him in
effort to handcuff him.Id. at 1016. When another officer arrived on the scene, he deployed hig
Taser(using probesyand used the Taser on the man a total of five times over -animde
period. Id.at 1017. Notably, theourt explained that theyewitnessaccounts varied, but that
several witnesses stated that the suspect had stopped resisting duringnhiautegeriodn
which the Taser waseing used.ld. at 1026-22. Therefore, thecourt held that “while the first
or maybe even the second Taser deployment may have been warranted,” by the tk

deployment the suspect was “handcuffed, immobile, and still,” and there was a constitution

4 The Court notes that th@liver court explicitly left open the issue of whether the initial tasing of the
decedent was justified, and instead focused on whether the repeated use of Taser fdlee inftiet
Taser shock was appropriatés86 F.3d at 96®7.
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violation. Id. at 1021. Thecourt additionally held that “@easonable officer ifthe tasing
officer’s] position and under these circumstances would have had fair warning that repeate
deploying a Taser ofthe suspect], after he was handcuffedd had ceased resistingvas
unconstitutionally excessiveld. at 102322 (emphasis added).
As for Boynton, the ourt summarized the facts tbfat case the following way:
[Officer Norton] respongked] to a call about a “combative” medical patient, but by
the time he arrived Boynton was not combative at &fl fact, he was barely
responsive, lying immobile on the floor of the ambulanden Norton told him
to get onto the stretcher, Boynton did not move, but he also did not struggle or
argue when Norton moved himNorton admits that the only “resistarickee
encountered was when Boynton “tensed” his body, making it difficult for him to
reposition Boynton on the stretchetn response, Norton tased Boynton nine
times, eight of which were after Boynton had agreed to comply with Nerton’
demands.
650 F. Appx at660. The ourt likened the case’s facts to thoseQdifver, and held that,[{|n
light of Oliver, a reasonable officer ilNorton’s position would have known that repeatedly
tasing Boynton, who was not argumentative, aggressive, or mobile, wasomafglasnder the

Fourth Amendment.’ld. at 661.

NeitherWatenor Boyntonsupport Plaintiffspositionthat Johnson or Martinez’s conduct

violated a clearly established constitutional right contrasto those case$fiere,Martinez only
hearda single dischargmside the cel{and did not see how the Taser was being used). Johnso
never saw or heard the Taser discharged aBalth of these Defendants knew tigibade had
alreadybeen resistingfficers’ efforts to restrain hinfand Johnsn knew hehad evergrabbed a
Taser from another officer earlier ahddattempted to use it oseveral officers There is no
evidenceupon which it can be held thistartinezor Johnsordid believeor should havdelieved
that Ajibade was being compliamside the cell. (Indeed, Johnson heard Corporal Kenny insideg
the cellinstructing Ajibade to calm down.)Finally, as discussed further below, this case is

different fromWatebecause the undisputed evidence is that Ajibade was resisting being secu
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in the restraint chair, and there is no evidence indicating that he was notgesifad stopped
resisting prior to the final drive stun. Similarly, unlikeBoynton here the undisputed evidence
indicates thafjibade wasnot only responsive but was kicking, swayargdarching his back in
resistance to being placed in the chaird was refusing to comply with officers’ ordexisthe

time he waddrive-stunned. As a result Wate and Boyntoncannot be said to indicate that a

“general constitutional rule already identified in the decisionaldg@plies]with obvious clarity
to the specific conduct in questidnMoore, 806 F.3ct 1047.
There areseveralEleventh Circuit cases thptovide guidance andontradict Plaintiffs’

claim thatJohnson and Martinez violatectkearly established rightin Buckley v. Haddockthe

—

Eleventh Circuigranted qualified immunity to an officer using a Taser to gain the compliance @
a handcuffed suspect292 E App’x 791 (11th Cir.2008). The handcuffed, uncooperative
plaintiff had refused an offices’order to move from the ground to the patrol ddr.at 79293.
The officer applied the Taser a total of three times to the uncompliant, Herivigte sedate,
plaintiff. 1d. In a more recentase involving the issue of whether a right was “clearly
established” for purposes of defeating qualified immunity, the Court of Appeals looked fo
Buckley for guidance, explaining
[In Buckley,] [tfwo judges of this court concluded that the first two taser shocks
did not violate the ConstitutionWhile the unpublishe@uckley opinion is not
binding precedent and certainly does not establish that the use of taser shock on a
handcuffed plaintiff to bring compliance is constitutional, the clear viewsoskt

two judges of this court are relevant to the issue of whether the lesskrctin
the instant case violated clearly established constitutional law.

Alday v. Groover, 601 F. App’x 775, 778 (11tir.2015)!® On that basis, thalday court held

that the officer in that casetho had drivestunned anon-violenthandcuffed arrestee in the neck

15 The Aldaycourt also noted that “[ijn addressing the issue of clearly established constitigionwe
have ‘take[n] note of the perspective of reasonable jurists who have attempteiduiatarthe legal
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for five to ten seconds after she refused to exit the police car and walk into theodetenter,
was enitled to qualified immunity._1d.

In Mannv. Taser Intern., In¢the use of the Taser was held to be “appropriate given the

countervailing government interest of safety and complianterea suspect violently resisted
arrest even after being placed randcuffs andeg shacklessuchthat she wadeemeda danger

to herself and others 588 F.3d 1291, 1306L{th 2009). See alsd&anders v. City of Dothan

409 Fed. Appx. 285, 290 (11th Cir. 2011t is not clearly established that a police officer is
prohibited from momentarily tasering an uncooperative handcuffed arresteeaftbo multiple
warnings—efuses to comply with that justifiable laenforcement objective. This law
enforcement conduct is not so clearly in violation of constitutional rights thhtiegi@dnmunity
can be deniedithout a decision on point.”)

Johnson andlartinezare additionallyentitled to qualified immunity becausiee conduct
upon whichthey failed to intervene wasot clearly established as a violation of Ajibade’s
constiutional righs at the time the conduct ocoed. “[W]hen an officers force does not
violate a clearly dablished right, other officerdailure to intervene does not violate a clearly

established right."Kennedy 657 Fed. Appxat 915 (citingCrenshawv. Lister, 556 F.3d 1283,

1294 (11th Cir. 2009. In this casethe evidence establishes thahce in the holding cell,
Ajibade continued to resist officers’ efforts to secure him in the restraint erarofficers
feared that he would use his kneestf mouth or head to harm therfihe evidence before the
Court is that, until the final drivetun was administered, Ajibade was not affected by the-drive
stuns and he continued to resist officeffieseundisputed facts establish that the offsdeside

the cell did not violate Ajibade’slearly establishedghts by drivestunninghim. Becausehe

landscape [in nobinding precedent].” 601 F. App’x at 778 n.1 (quoting Denno v. Sch. Bd. of Volusia
Cty., 218 F.3d 1267, 1272 (11th Cir. 2000)).
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conductof the officers inside the holding celid not violate one ofjibade’s clearly established
rights, the Court is bound téind that Johnson ad Martinez’s failure to interveneupan that
conduct likewise did not violate one of Ajibadelearly established rights.

In summary, Plainti§ cannot point to “case law with indistinguishable facts clearly
establishing the constitutional right [aa] broad statement of principle within the Constitution,

statute, or case law that clearly establishes a constitutional rigbtvis v. City of West Palm

Beach, Flg.561 F.3d 1288, 1291-92 (11th Cir. 2p08=e, e.gMannor v. PearceCiv. No. 4:15-

CV-01413SGC,2018 WL 1456638, at *6 (N.D. Ala. March 23, 2018) (use of Taser in drive
stun mode in effort to gain compliance from a “passively resistant” handcuffed arrésteeaws
refusing to stand up at officer's command was not a clearly establishationiaf constitutional
rights). Therefore Johnson an#lartinezareentitled to qualified immunitynlesstheir conduct
was “so far beyond the hazy border between excessive and acceptable force that [he] had to
know he was violating the Constitution.Willingham, 321 F.3d at 1303. Th€ourt sinply
cannot find thefailure to intervene upon these of the @ser in drivestun mode under the
circumstances presented here was so far past that bokdesuch, Johnson aridartinez are
entitled to qualified immunityas to Plaintiffs’excessiveforce claims and their motions for
summary judgment on this ground are due to be granted.

For all of these reasonsiet CourtGRANTS both Johnsolf and Martinez summary
judgment as to Plaintiffs’ Section 1983 claim that they violated Ajibade’s aatiatial right to

be free from the use of excessive fofCeunt 1).

8 The Court declines to consider the claim of supervisory liability asserted bytiflaagainst

Defendant Johnson in corotion with their Section 1983 excessive force claim against Hgeeoc.
2331, pp. 2526 (arguing Johnson is not entitled to qualified immunity because Plaintiffs chhststa
prima facieclaim of supervisory liability against her).) Plaintiffs failed to properly ¢bldeat claim. The
Magistrate Judge already rejected an attempt by Plaintiffs to assert superaisiity kgainst Johnson
through an amendment to théimendedComplaint. (Doc. 215.) In that Order, the Magistrate Judge
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Il. Section 1983: Deliberate Indifference to Physical and Mental Health Needs

Defendarg Johnson aniartinez alscclaim thatthey areentitled to summary judgment
on Plaintiffs’ claim underSection1983 thatthey failed to provide adequate medical care to
Ajibade. They argue that the record lacks evidence to support each elen®aintffs’ claim
that theyshowed deliberate indiierence to Ajibade’s serious medical needJohnson and
Martinez also claim thagualified immunity protectshemfrom this claim as Plaintiffs cannot
show thatthey violated any clearly established lawin response, Plaintiffs claim they have
presentedsufficient evidence to support such a claamd that neither Defendant is entitled to
qualified immunity

As a pretrial detainee at the CCOQQAjibade’s constitutional right to be free from
deliberate indifference iguaranteed byhe Fourteenth Amendment. However, the Eleventh
Circuit Court of Appeals has “historically treated convicted prisoners’ Eidtittendment

claims and pretrial detainees’ Fourteenth Amendment claims identicalli§hfte v. Cochran

Civ. No. 1617490G, 2017 WL 6492004, at * 2 (11t@ir. Nov. 27, 2017}/ Thus, a deliberate

indifference to medical needs clammder the Fourteenth Amendment mirrarsalysis of the

explained hat his denial of leave to amend was based in part upon the fact that Defendants “have g
the entire course of the caset specifically preparing to defend against a supervisory liability claim” as
well as the fact that “Plaintiffs’ other § 1983 claisisnply do notper se create supervisory liability
claims against defendants, regardless of whether they think they ShQuldat p. 5.) To consider the
supervisory liability claim as a means of defeating qualified immunity wsintghly permit Plainffs to
accomplish a workaround of that Order and Magistrate Judge’s sound grounds fog dtenyin

7 In Kingsley v. Hendrickson, the United States Supreme Court found the “language of the [Eighth

Amendment’'s Cruel and Unusual Punishment Clause and the Fourteenth Amendment'sodéass Pr
Clause] differs, and the nature of the claims often differs.” __ U.S. __, 13524661.2475 (June 22,
2015) (adopting a different test to evaluate-fpisd detainee’s excessive force claims than the test used tg
evaliate convicted prisoners’ excessive force claims). However, the Eleventh Circuit subgequen
determined thatKingsleyis not squarely on point with and does not actually abrogate or directly conflict
with precedent outside of the context of an excessive[|force claithite, 2017 WL 6492004, at *2 n.1
(citing Dang ex rel. Dang v. Sheriff, Seminole Ct871 F.3d 1272, 1279 n.2 (11th Cir. 2017) (internal
citation and punctuation omitted)).
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Eighth  Amendmers proscription against cruel and unusual punishme&ee Farmer v.
Brennan 511 U.S. 825, 832 (1994). The standard for cruel and unusual punishment in t

medical care contexembodied in the principles expresseEstelle v. Gamble429 U.S. 97,

104 (1976), is whether a prison official exhibits a deliberate indifferendeetedrious medical

needs of ainmate. Farmer 511U.S. at 828. However, “not every claim by a prisoner that he

has not received adequate medical treatment states a violation of the Eighth Amiéndme

Harris v. Thigpen, 941 F.2d 1495, 1505 (11th Cir. 1991) (qudEsiglle 429 U.S.at 105).

Rather, “an inmate must allege acts or omissions sufficiently harmful deree deliberate

indifference to serious medical needdill v. DeKalb Req’l Youth Det. Ctr.40 F.3d 1176,

1186 (11th Cir. 1994).

Thus, in order to prove a delib&zaindifference to medical care claisimilar to any
other deliberate indifference claim, prisoner must(1) “satisfy the objective component by
showing that [he] had a serious medical ne€2)’;'satisfy the subjective component by showing
that the prson official acted with deliberate indifference to [his] serious medical need”; an

(3) “show that the injury was caused by the defendant’s wrongful conduct.” Goebert viyl,ee C

510 F.3d 1312, 1326 (11th Cir. 2007). As to the first componentdicalneed is serious if it
“has been diagnosed by a physician as mandating treatment or [is] one that is so diatious
even a lay person would easily recognize the necessity for a doctor’'s atténteh (quoting
Hill, 40 F.3d at 1187).Under the secondsubjective component, the Eleventh Circuit has
consistently required that “a defendant know of and disregard an excessive risk taataisinm

health and safety.’Haney v. City of Cumming69F.3d 1098, 1102 (11th Cir. 1995). Thus, the

subjective compaent requiregn inmateo prove “(1) subjective knowledge of a risk of serious
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harm; and (2) disregard of that risk (3) by conduct that is more than mere neglitfeiDang

ex rel. Dang v. Sheriff, 856 F.3d 842, 850 (11th Cir. 2017) (cMoéglligott, 182 F.3d at 1255).

“Conductthat is more than mere negligence includes: (1) grossly inadequate careg(23ion
to take an easier but less efficacious course of treatment; and (3) medical care that igyso cuf

as to amount to no treatment at"alBingham v. Thomas, 654 F.3d 1171, 1176 (11th Cir. 2011).

Additionally, a defendant who “delays necessary treatment formmemiical reasons” or
“knowingly interfere[s] with a physician’s prescribed course of treatmeay’ exhibit deliberate
indifference. Id. (citations omitted).

Whena claim turns on the quality of treatment provided, however, *“

in medical opinion between the prison’s medical staff and the inmate as to the thi#tgnosis

or course of treatment’ does not supgpoclaim of deliberate indifference Melton, 841 F.3d at

1224 (quotingHarris 941 F.2d at 1505). In other words, “medical malpractice does not becon
a constitutional violation merely because the victim is a prisonéstelle 429 U.S.at 104.
Furthermore, deliberate indifference is not established when an inmate receives medical care,

“may have desired different modes of treatmeriidmm v. DeKalb Cty.774 F.2d 1567, 1575

(11th Cir. 1985).

8 The Court recognizes that recent Eleventh Circuit opinions have differed on witettstandard of
proof in this context should be more than “gross negligence” or more thaa tregligence.”Compare
Goodman v. Kimbrough, 718 F.3d 1325, 1332 (11th €@18) (“[ljn order to prove a Fourteenth
Amendment violation of deliberate indifference to a substantial risk of seliatm, a plaintiff must
prove (1) subjective knowledge of a risk of serious harm; (2) disregard of that risk; {Bhdbyct that is
more than gross negligencem)ith McLeod v. Sec'y, Fla. Dep't of Corr679 F. App’x 840, 843 (11th
Cir. 2017) (per curiam) (listing the three components of deliberate eneiifte in a deliberate
indifference to serious medical needs case, including (1) the official’'s subjectwdekige of a risk of
serious harm; (2) the official’s disregard of that risk; and (3) conduct thaires timan mere negligence);
Melton v. Abston, 841 F.3d.207,1223 n.2(11th Cir. 2016)(same, and disagreeing with an Eleventh
Circuit panel decision stating a claim of deliberate indifference requires proof & than gross
negligence, finding the “more than mere negligence” standard more consistefawitarand in line
with the decision iMcElligott v. Foley 182 F.3d 1248 (11th Cir. 1999)). The Court need not delve into
the appropriate standard, however, since Plaintiffs’ claim fails on the viicstetements as to both
Johnson and Martinez.
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“In general, serious medical needs are thsguiring immediate medical attentioh.

Youmans v. Gagnon, 626 F.3d 557, 564 (11th Cir. 20q@tingHill , 40 F.3dat 1190). There

is evidencendicating that Ajibademay have beesuffering froma mental health issue at the
time he was detainedIndeed, Defendants’ own experts are split on this issbeedoc. 1911,
pp. 26-21 n.5.)) There is also photographic and video evidende&ating Ajibade was bleeding
(including from his mouth) after his initial altercation with officers at the CCD&nally, the
Court cannot overlook the fact that Ajibade passed away while still in tliainéghair. In light

of the foregoing, and for purposes of these summary judgment motions, the Court assumes,
without deciding, that Ajibade was suffering from a serious medical need during anthafte
time he was being secured into the restraint chair.

Nonetheless, even assuming Ajibade was suffering from a serious medical neg¢d
Plaintiffs’ claim for deliberate indifferencéils as to Martinez and JohnsdecausePlaintiffs
cannot point to evidence showing either of themre deliberately indifferent to Ajibade’s
medical needs

A. Defendant Martinez

To prove Defendantsdeliberate indifference, Plaintiffs must be able to show

Defendants’ “(1) subjective knowledge of a risk of serious harm; and (2) disregard oskhat
(3) by conduct that is more than mere negligenc®ang 856 F.3dat 850. Subjective
knowledge of the risk requires that the defendant be “aware of facts from whiatfetence

could be drawn that a substantial risk of serious harm exists, and he must alstha@raw

inference.” Caldwell v. Warden, FCI Talladega@48 F.3d 1090, 1099100 (11th Cir. 2014).

The defendant will not be held responsible for failingdtif “he should have percegd the risk

but did not. . . 7 Farmer 511 U.Sat 838. Nevertheless, subjective knowledge can be inferred
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when the risk was obvious. Id. at 842. “Whether a prison official had the requisite knowledge|of
a substantial risk is a question of fact subject to demonstration in the ways| including
inference from circumstantial evidencdd.

In their Response in opposition to Martinez’s summary judgment motion, Plaintiff$
emphasize the following in support of their deliberate indifference claimsidam:

EvansMartinez was aware that Mathew was in physical pain and had been
moaning since being placed in the restraint chair. EMarsinez was present in

the holding cell area for a portion of time after the use of the taser, heard him
moaning, and made no attempt to check on him. Shortly after officers left,
Mathew screamed “Help me” and “l can't breathe.” (Vid&M117
Female Holding Cell #211:49:0211:49:30). The video shows that the door to
the female holding cell area was open. (Video CM119 Booking Sgt. Desk
11:39:3511:40:00). No one was summoned to provide Mathew medical
attention. On multiple other occasions, Mathew can be heardvsnggacrying,

and moaning. SeegenerallyVideo CM117 Female Holding Cell #211:51:20
1:36:30).

There can be no dispute that no one checked on Mathew for the approximately
one-and-aialf hours from the time he was left in the cell to when he was found
nonesponsive. Defendant Maxine Evans, claiming to have performed these
checks, falsified the log she completed, and Brown signed it. (Ex. L (log); Ex. B
at PA1064 (“she agreed it was not correct”).) While still alive, Mathew screamed
for help, including tk words: “I can't breathe.ld. at PA732.

The only reasonable conclusion to draw from these facts is that jail staff,
including EvansMartinez, willfully disregarded jail policy which was put in place
to protect the safety of the detainees and inmates.

(Doc. 2261, pp. 1819.) Plaintiffs then proceed to argue that “[a] reasonable officer in
[Martinez’s] situation would not have relied on the cursory restraint check thba{kj had
received from Nurse Brown as proof that he was being properly tre@teat p. 19.) Plaintiffs
claim that Martinez “was aware [Ajibade] had been tased four timé&b.) (

Notably, and as stated previously in this Order, Plaintiffs fail to provide any record
evidence to support their assertighat(1) Martinez knew Ajilade was in physical pain, (2) he

heard Ajibade moaning or otherwise knew he had been moaning since being secured in|the
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restraint chair, and (3Yartinez knew Ajibade screamed for help or later screamed, cried o
moaned. There is also no evidence that Martinez observed or knew anything about what N
Brown did or did not do whehe went inside the cell afterjdade was secured in the chair.
Indeed, the video evidence shows that Martinez was not even present when Nurse Brodn ent
the cell. The Courtlso notes that Plaintiffs’ assertion that Martinez knew Ajibade had bee
tased four times ikewise wholly unsupported by the record. Martinez’s testimaaywhich
no controverting evidence has been offeréglthat he heard the discharge of a Taser inside theg
cell one time, and the evidence further indicates that this could have been Aharméasy
discharge. There is no evidence Martinez heard Ajibade screaming, moanikip@irfa@shelp.
Here, there is no evideneeeither direct or circumstantiato supporta determination
that Martinez was aware of facts from which he should have drawn an inference that
substantial risk oferiousharm to Ajibade existed, nor is there evidence that he actually did dray
suchan inference. He did not know whether the Taser had been used on Ajibade, and

hearing a single discharge at most would support an inference that he was awalbaadé Aji

being tased one time. There is no evidence indicating that he knew anything about #\jibade

medicalcondition upon e arrival at the CCDC or his condition later, after he struggled with the
officers and was ultimately secured in the restraint cliairthermore, Martinez never interacted
with Ajibade, and only observed him briefly while he was being moved from therigoaiea to

the holding cell and then observed the back of his head from a distance while he wasenside
holding cell and Martinez was outside. There is no evidence that he noticed or should hg
noticed anything about Ajibade’s appearance at that tfewould indicate a serious medical
need. Finally, the Court notes that Martinez was present when Nurse Brown camehaut of

holding cell, so he had a basis for believing that any necessary issues andhtreatulé be
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handled by a medical professanSeeWilliams v. Limestone Cty., Ala., 198 F. App’x 893, 897

(11th Cir. 2006) €ven “supervisory [correctional] officials are entitled to rely on medical
judgments made by medical professionals responsible for prisoner casefipted abovehere

is no evidence that Martinez heard Ajibddeer screaming, crying, moaning or stating that he
was not able to breathe. To the extent some other officer charged with checkirnlyaole Apay
have failed to do so, Martinez is not subject to liabfiitiyhis or herinaction, particularly where
there is no evidence he was aware that the offitay haveneglected to do st. Seeg e.q,

Burnette v. Taylgr533 F.3d 1325, 1331 (11th Cir. 2008) (“[IJmputed or collective knowledge

cannot serve as the bagis a claim of deliberate indifferencdzach individual Defendant must
be judged separately and on the basis of what that person Rnitations omitted)

Plaintiffs do not provide any appreciable response to Martinez’s claim thaehétisd
to qualified immunity because he did not violate any clearly establishedRéaintiffs cite cases
that they claim establish “numerous circumstances wheoffeer should have been aware of
the risk” of serious harm; according to Plaintiffs, those cases involvetiGisiavherean inmate
was unable to breather was bleeding significantly from a deep cut, or was unable to eat of
drink for several days. (Doc. 226 p. 18.) The facts known to Martinez in the case at hand in
no way resembled any of the stions in tlose cases relied upon by Plaintiffs. As a result,
Plaintiffs have failed to carry their burden stiowing qualified immunity is not appropriate.
Lee 284 F.3dat 1194. Plaintiffs have not shown that Martinez violated the Constituai®to
Ajibade’s serious medical needs or that the illegalityVaftineZs actionsin this regardwas

clearly established at the time of the incident

19 Plaintiffs admit, in their Response to Martinez’s Statement of Material RhetsMartinez had no
obligation to return and check on Ajibade after he went back to his regular duties in ame¢ef the
jail. (Doc. 2262, p. 24.)
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As there is no basis for a determination that Martinez was deliberately indifteren
Ajibade’s medical needs iviolation of Ajibade’s constitutional rights that Martinez was not
entitled to the protection of qualified immunitthe Courtfinds thatMartinez is entitled to
summary judgment in his favor on this claim.

B. Defendant Johnson

In their Response brief, Plaintiffs list various factors that they claim shoud diarted
Defendant Johnson to the existenceaniinspecified serious medical need: (1) “she knew that
[Ajibade] had been tased multiple times”; (2) she “was aware, orlGsh@ve been, of the
likelihood that [Ajibade] may have a mental health conditigqB);she “was awardat [Ajibade]
was in physical pain and had been moaning since being placed in the restraintacithii)
after Johnson left the area, Ajibade cried out “help me” and “I can’t brea(b®¢. 2331, pp.
28-29.) Plaintiffs also argue thdbhnsorcould not have reasonably relied on Nurse Brown’s
restraint check as appropriate medical attention.

As discussed at great length throughout previous sections of this Order, the forgoi
allegationssimply are not supported by the recoré#irst, Defendant Johnson testified that she
only knew of Ajibade having been drigtunned once (before he was even taken to the holding
cell) andshewas not aware that head been drivstunned in the holding cell until after his

death. Plaintiffs have not presented any evidence to dispute this testifNert;.there is no

evidenceto supportPlaintiffs’ claim that Johnson was, or should have been, aware that Ajibade

may have been suffering from a mental health condition. Plaintiffs pmifyt to evidence
indicating that others at the CCDC may have been made aware of this posstatjti?laintiffs
neglect to offer any basis for such knowledge to be imputed to Defendant Jol8isvlarly,

Plaintiffs’ citation to the record does not support their claim that Johnsos é&ware that
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[Ajibade] was in physical pain?® and the Court is not otherwise aware of any supporting

evidence. And while Johnson testified that she heard Ajibade moaning, she explained that

was moaningdlike he was angry” and in a way that indicated to her that “definitely . . . he was

coherent.” (Doc. 1812 (Johnson Depo.), p. 205 Finally, Plaintiffs do not assert (much less
provide evidence) that Johnson heard (or was in a position to hear) Ajibadesyiii’ and “I
can't breathe.” Thus, the undisputed evidenoglied upon by Plaintiffestablishes only that
Johnson was aware that Ajibadého had been involved in a struggle with officettse( majority
of which she did not observe), was moaning in apparent anger after baengirivestunned a
single time

In light of the foregoingPlaintiffs have failed to present sufficieetidence that Johnson
“was aware of facts from which thaference could be drawn that a substantial risk of serious
harm exigied],” much lesssufficient evidence that Johnsaactually ‘drfe]w the inferencg
Farmer 511 U.S. at 837. Additionally, there is simply no basis for the Court to hold that the ris
was “so obviou’ that subjective knowledge by Johnson should be inferred, as permitted L
Farmer Id. at 842. Since there is no evidence that Johnson had the requisite subject
knowledge of a risk of serious harm, there is also no basis for a findinghthaisregarded that
risk, particularly since she had a medical professional exaAjibade.

Finally, the Court addressd¥aintiffs’ argumenthat Johnson cannot escape liability by
claiming that she relied odurse Brown’s check of Ajibade because Nurse Brown’s check wag
inadequate. It is generally accepted in the Eleventh Circuit thaipervisory officials are

entitled to rely on medical judgments made by medical professionals responsiplesdoer

care.” Williams, 198 F. App’x 893, 897 (11th Cir. 2006&ee_alsoKeith v. DeKalb Cty., 749

20 pJaintiffs cite one page of Johnson’s deposition testimony, but nowhere on that page da@ssighns
anything about Ajibade appearing or sounding like he was in p&eaeDoc. 2331, p. 29 (citing doc.
181-12, p. 157:312).)
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F.3d 1034, 1050 (11th Cir. 2014) (the law does not require that prison officials ignore tf

determination and recommendation of medical staffe alsBerry v. Peterman604 F.3d 435

(7th Cir. 2010) (the lavwith respect to prisonér&ighth Amendment deliberatedifference
claims encourages nanedical personnel at jails and prisons to defer to the professional medic
judgments of the physicians and nurses treating the prisoners in their care feighalliability

for doing so);Miltier v. Beorn 896 F.2d 848, 854 (4th Cir. 1990) (a claim of medical

indifference cannot generally be against-noedical personnel, unless they personally involved
themselves with a denial of treatment or deliberately imenifavith the medical treatment),
overruled in part on other grounds Barmer 511 U.Sat 840.

Plaintiffs claim that Johnson should not have relied on Nurse Brown’s check as proof th

Ajibade was being properly treated because Johnson “did not observe Brown checkganythi

other than the restraint$’because Nurse Brown only checked on Ajibade “for a few seconds

while Johnson was presertt’and because there is no evidence that Nurse Brown checke
Ajibade’s vital signs. (Doc. 233, p. 30.) Plaintiffs cite two cases to support their claim that
“[a] supervisory official will be considered deliberately indifferent if therevislence that the

supervisor was aware that medical staff was either mistreating, or not treatimgn#te,i (doc.

2L The Court notes that Defendant Johnson testified that she “was not monitoring wéeBkawn was
doing the whole entér time [she] was in the cell,” because she was busy speaking to Corporal Kenny
that time. (Doc. 1812, p. 199.)

22 In support of this assertion, Plaintiffs cite to a statement made by Johnsog Hari deposition.

Plaintiffs fail to consider andite the entirety of her testimony on this issue, however, which indicates thaft

she was referring to how long she and Nurse Brown were in the cell and she testified that she was
monitoring what Nurse Brown was doing the entire time they were in theseeshe could not say how
much time he spent examining AjibadeSeéDoc. 18112, pp. 19899 (“Q. How long did all of that
take? A. We're getting ready to find détom watching the video footagel] know it was only a few
seconds. So | guess the camera is going to tell us exactly when | walked out. Q. It's ggingtehen
you walk out. It's not necessarily going to tell us how long it took Brown twiddever he did. A.can
only say for the amount of time that | was in the loetlausé was not monitoring what Nurse Brown was
doing the whole entire time | was in the cel(@mphasis addedioc. 2331, p. 6 (Plaintiffs state, in their
responsive brief, that “Brown was in the cell a total of 51 seconds.”).)
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2331, pp. B-30 (citingSpruill v. Gillis, 372 F.3d 218, 237 (3rd Cir. 2004and also “[t]he fact

that an inmate ha[s] seen a doctor does not preclude a finding of deliberate indiffiéranc
layman could tell that there was a serious medical need that was not being t(ehtéciting

Goebert v. Lee Cty., 510 F.2d 1327-28).) As to Plaintiffs’ reliance orgpruill, the evidence

here does not indicate that Johnson, who was not a medical professional (and was notreven g
that Ajibade was suffering from any medical condition requiring treatment), knéad reason
to believe that Nurse Brown was eithret treating or wasnidreating Ajibade?® Indeed, she

was aware that he performed a check of Ajibade. As to Plaintiffs’ relianGoebert again

Plaintiffs have not demonstrated a basis for a finding that Johremeason to believe that
Ajibade had a medical need that was serfdusndeed, Plaintiffs have not actually indicated
what it was that Johnson should have known Ajibade needed.

This @ase is actually more akito Mann where the arrestee (whom officers had been
informed had mental problems and had stopped taking medication) died shortly afteallyhysic
and combativelyesisting arrest, being Tased several times, and falling out dfaitle of the

patrol car. 588 F.3d at 1307. The arresting officers had called EMS to examine steearre

% Indeed, thespruill courtprefaced the statement that Plaintiffs rely on with the following: “If a prisoner
is under the care of medical experts . . . , amedical prison official will generally be justified in
believing that the prisoner is in capable hands. This followsaitdrom the division of labor within a
prison. Inmate health and safety is promoted by dividing responsibilityafarus aspects of inmate life
among guards, administrators, physicians, and so on.” 372 F.3d at 236.

24 Goebertis distinguishable frorthe case at hand. Boeberta pregnant female inmate informed a jail
official that she had been leaking fluid for more than a week, that the problem had grownnbrs
previous four days, and that the jail doctor had recommended that she seetiitiabs however, rather
than sending her to the hospital or arranging other care, the ofs@dmded only that she could see an
obstetrician at her own expense. 510 F.3d at 1327. The Court commented that “[a$denyvipeuld
recognize the need for an obstetrician’s attention in the circumstdratdghe inmate] described to [the
official], including [the jail doctor's] recommendation to that effect, an@gifihder could reasonably
conclude from the evidence that [the official] himself did recogthat need.”ld. In the case at hand,
there is no basis for a determination that Johnson should have realizedilibde Aieeded something
more than an examination by Nurse Brown.
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before transporting her to jaild. at 1299-1300. EMSpersonnehad not been able to examine
her due to her combative nature, but they concludedwsds not in any immediate medical
distress since she was talking, breathing and respontlingt 1306-01. The Eleventh Circuit
held thatwhile Plaintiffs had presented sufficient evidence that the arrestee had a serious med
need, there was insufficient evidence to indicate that the officers were on noticeredad and
that they were deliberately indifferent to it by not taking her for immediate medical ¢&matm
(Id. at 1307.) The Court noted the following:

Far from being deliberately inddfent to a serious medical need, the deputies

took the precautionary measure of calling EMS after [the arrdsaéeefallen out

of the patrol car. EMS personnel, medically trained to recognize and diagnose

serious medical problems, testified thathoudh they were not able to examine

her], [she] did not appear in any immediate medical distress because she was

verbally responsive and breathing normally. As such, Plainéffjument that the

deputies were deliberately indifferent to Melifrglamedical neesl is without
merit.

Id. at 1308. Like the officers itMann Defendant Johnsodid not demonstta deliberate
indifference byrelying on Nurse Brown, “who was medically trained to recognize serioug
medical problems,id., to examine Ajibade and determinéether he had any serious medical
needs and required any treatment.

In light of the foregoing, the CourGRANTS Defendants Martinez and Johnson
summary judgment on Plaintiffs’ Section 1983 claim that they violated Ajibam®istitutional
rights by beingleliberately indifferent to Ajibade’s serious medical néed.

[II.  Assault and Battery (against Defendant Johnson)
Plaintiffs allege a state law claim for assault and battery against Johnson based on hel

of touching Ajibade and threatening to use the Taser to-dtiwe him while officers worked to

% |t bears noting that Plaintiffs’ briefs do not present any evidence or appreciahlesiti® regarding
the third element of a deliberate indifference claim: proof of causation betweenditfierénce and the
Plaintiffs’ injury. This failure providesrether independent basis upon which to grant Johnson ang
Martinez summary judgment on this claim.
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restrain him on the floor in the booking area. (Doc. 21, pp224doc. 2331, pp. 36-31.)
Defendant Johnson urges that she is entitled to summary judgment on the claim agaimst hef
assault and battery because her action was justified under the circumstancesegfaenttiat
Ajibade was resisting officers (andaRitiffs’ claim therefore fails on the merits). She also
contends she is protected from liability by the doctrine of official immunity bedagisactions
were discretionary and there is no evidence through which Plaintiffs could esthblishet
actiors were carried out with actual malice or intent to injury Ajibade. (Doc11%b. 2730.)
In response, Plaintiffs reject Johnson’s justification argument, urging thitdiseviewed in the
light most favorable to them show that Ajibade “was no lomgtively resisting” at the time in
guestion. (Doc. 233, p. 31.) Plaintiffs also deny that Johnson is entitled to official immunity
because “the facts are sufficient to create a jury question as to whether Johnsonthctetlali
malice toward Ajibad.” (Id. at p. 32.)

The Court finds that Johnson is protected by official immunity. Under the Constitutio
of Georgia,Johnson enjoysfficial immunity for her discretionary acts unlesheacted with

“actual malice.” Merrow v. Hawkins, 266 Ga. 390, 465.E.2d 336, 337 (1996).n their

Response, Plaintiffs do not dispute that Johnsonissake actions were discretionary and they
focus their argument on showing evidence that she acted with actual malice.23B34¢ pp.
31-32.) " Actual malice requires‘a deliberate intention to do wrong, and does not include
implied malice, i.e., the reckless disregard for the rights or safetyhefsot A deliberate
intention to do wrong such as to constitute the actual malice necessary tonwerfwial

immunity must be the intent to cause the harm suffered by [the suSpediloyt, 672 F.3d at

981 (quoting_Murphy v. Bajjani, 647 S.E.2d 54, 68Ba( 2007) (quotations and citations

omitted).
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Plaintiffs claim that Johnson threatened Ajibade with the taser after he whs “fu
restrained” and “was no longer actively resisting” and that she thereby “unnecessady cau
[Ajibade] to fear being [drivestunned] again.” (Doc. 23B, p.31-32.) They claim that since
she had no justification for threatening him, “a jury could find that [Johnson’s] sote wés to
cause him emotional distress out of anger that he was involved in an altercatiohewi
subordinates.” (Id.

It is undisputed that Johnson came to the scene because of a call fapbiackhe
middle of a physical struggle between Ajibade and the officers. The video footage showts that
the time Johnson arrived @tene, Ajibade was continuing to scream and he can be seen flailin
his hand and arm around in resistance to an officer (crouchied vght side) who is attempting
to place a handcuff on him. (CM13&e Booking #4 at 11:36:59 through 11:37:04 PM.) At
the time Johnson pressed the Taser against Ajibade’s leg and ordered Himdowa, she was
able to observe that seven officers &evorking together to immobilize hirfor keep him
immobilized)on the floor. [d. at 11:37:21 through 11:37:43 PM.) Plaintiffs cite no testimony
from any of the officers involved in this endeavor that would indicate Ajibade waschally
resisting athis point. Johnson held the Taser against Ajibade’s leg (without ever dischiérging
only for as long as it took for the other officers to confirm that all of the netstraere locked.
(Id.)

In Hovyt, the Eleventh Circuit reversed this Court’s determination that two officers wers
not entitled to official immunity on a claim of assault and battery by an arresteactdrally had
been tased and dristunned multiple times during the process of being arrested. 672 F.3d
981. The arrestee iHoyt hadinitially struggled against the officers attempting to arrest, him

but, at the time the Taser was used, he was lying on the ground but refusing to place one off
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arms behind his back (instead keeping it outstretchiedat pp. 97576. The Court of Appeals
held that the officers were entitled to official immunity becdums®e reasonable jury could find
that [the defendants] used their Tasers with the deliberate intent to do wrong]he. Tasers
were employed during struggle to arrest [the plaintiff], who refused to let his arms be brought
together and handcuffedld. at 981. In the case at hand, Plaintiffs’ ability to show that Johnsor
acted with malice towards Ajibade is even weaker than the showing made phaititdf in
Hoyt. Here Johnson did not ever actually discharge the Taser and used it only as a mean
help ensure Ajibade would cease actively resisting the seven officers who wereiattempt
restrain him. In light of these facts and the guidgmmoeided byHoyt, the Court finds that no
reasonable jury could find that Johnson’s use of the Taser evinced actual malids, ahat
deliberate intention to do wrong. Therefore, the CARANTS Defendant Johnson summary
judgment on Plaintiffs’ claims adssault and battery.
IV.  Wrongful Death

In Count Five of the Amended Complaint, Ajibade’s parents assert a claim for \Wrongf
Death against all Defendants, including Johnson and Martinez, pursuant to O.C.G.A4-88 51
et seq. based on the allegationath“[a]s a direct and proximate result of all of the Defendants’
wrongful acts, Mr. Ajibade died by homicide.” (Doc. 21, pp—28) In their Response in
Opposition toDefendant Martinez’'s Motion for Summary Judgment, Plaintiffs statee
specifically that they“alleged a wrongful death claim pursuant to O.C.G.A. $481agains{
]Martinez premised upornnter alia, his deliberate indifference {@é\jibade’s] serious medical

needs.?® (Doc. 2261, p. 20.)

% |n their Response to Defendant Johnson’s Motion for Summary Judgmentifielanly address the
wrongful death claim in the context of whether Johnsamntgled to official immunity fromall state law
claims including the wrongful death claimDoc. 2331, pp. 3333)
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Recovery undeGeorgia’s Wrongful Death stawiis available where the death of a
human being results from a crime, or from criminal or other negligence, or faperpr which
has been defectively manufactured.C.G.A. 8 534-1(b). The Court hasletermined that there
is no basis for finding that Defendant JohnsorDefendant Martinez committed assault and
battery against Ajibadéehat they violated Ajibade’s constitutional rights by failing to intervene
in a use of excessive forcer that theydemonstratedleliberate indifference to a serious medical
need Plaintifis havemade no other allegatior{much lesspresentecevidence)of any other
wrongdoing byJohnson oMartinez Consequentlythere is no basis for Plaintiffs to prevail on
their wrangful death claim again®defendard Johnson antflartinez Accordingly,the Court
GRANTS Defendarg Johnson andVartinez’'s Motions for Summary Judgment as to the
wrongful death claim.

CONCLUSION

In light of the foregoing, the CouBRANTS DefendantDelra Johnson’s Motion for
Summary Judgment as to all claims asserted adganby all Plaintiffs (doc. 19), and likewise
GRANTS Defendant Andreux Evardartinez’s Motion for Summary Judgment as to all claims
asserted against him by all Plaintiffs, (da®2). As a resultthe CourtDISMISSES WITH
PREJUDICE all claims asserted againSiefendant Debra Johnson andndreux Evans

MartinezandDISMISSES Johnson and Evardartinezfrom this action.
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The CourtDIRECTS the Clerk of Court tofERMINATE Defendants Debra Johnson
and Andreux EvanMartinez as defendants on the Court’s docket.

SO ORDERED, this 28th day of March, 2019.

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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