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CASE NO.  CV416 -320
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Fllod In offlce

Be fo re  t he  Cou r t  i s  Dq fendan ts '  Mo t i on  t o  D l sm iss .  (Doc .

53 . )  Fo r  t he  fo l l ow ing  reasons ,  De fendan ts ,  mo t ion  i s  GR iN i ITED IN

PART and DENIED IN PART. With respect to Plaint i f f ,  s cLaims

aga ins t  De fendan t  W i l l r ams  unde r  42  U .S .C .  S  1983 ,  De fendan ts /

mo t ion  . i s  GRANTED.  Acco rd ing l y ,  P la in t i f f ' s  c fa ims  fo r

de f i be ra te  i nd i f f e rence  aga ins t  De fendan t  I t i l l i a rns  based  on

hav ing  a  po l i cy  o f  de . l i be ra te  i nd i f f e rence  to  the  med ica l  needs

o f  i nma tes  and  fa i l i ng  to  t ra in  h i s  s ta f f  a r :e  D ISMISSED.  Wi th

respec t  t o  P la in t i f f ' s  c la i rns  under  the  ADA and  RA,  De fendan ts '

noL ion  i s  GF"ANTED ro  the  exLenL  rha r  Lhese  c l  a_ ims  a re  p remised
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D o c k e t s . J u s t i a . c o m

https://dockets.justia.com/docket/georgia/gasdce/4:2016cv00320/70711/
https://docs.justia.com/cases/federal/district-courts/georgia/gasdce/4:2016cv00320/70711/63/
https://dockets.justia.com/


on  a  f a i l u re  l o  p rov ide  med i ca l  t r eacnen t .  Howeve r ,  t he  mor j on

i s  DENIED and  P la in t i f f ' s  ADA and  RA c fa ims  rema in  to  the  ex ten t

t ha t  Lhese  c l a ims  a re  p rem ised  on  a  [ a i ] u re  Lo  p rov ide  p rope r

accommoda t i ons .  W i th  r espec t  E .o  P . I a i n r  j f f  ' s  s t ace  l aw  neg l i gence

c Ia  im  b rough t  aga j -nsL  De fendanc  Georg ia  Depar tmen t  o I

Cor rec t i ons ,  De fendan ts '  mo t iOn  i s  GRANTED and  the -se  c la ims  a re

DISMISSED.  Hoh ,eve r ,  w i th  respec t  co  any  neg l i gence  c la in  b rough t

aqa ins t  De fendan t  Geo rg ia  Co r rec t i ona l  Hea f t h  Ca re  f o r  a  f a i l u re

ro  p rov jde  p rope r  med  i ca . l  L rea rmenc ,  De fendancs ,  mo t i on  j s

DENIED,

BACKGROUND

Th is  case  a r i ses  f rom the  i nca rce ra t i on  and  subsequen t

dea th  o f  R i cha rd  Tava ra .  r  
1Doc .  52 . )  On  December  1 ,  20L4 ,  Tava ra

was  i nca rce ra ted  a t  Smi th  S ta te  P r i son ,  ope ra ted  by  De fendan t

Ceo rg ia  Depa r tmen t  o f  Co r rec t  i , ons  ( *GDOC" )  .  ( . 1  d .  a t  g lS l  7 ,  14 .  )

A t  a l l  r e levan t  t i nes ,  De fendan t  S tan ley  Wi l l i ams  was  the  warden

a t  Sm i th  S ta te  P r i son .  ( I d .  a t  91  6 . )  A t  app rox ima te l y  1O :50  pm,

O f f i ce r  John  Ca fhoun  saw  Tava ra  a r t empL  i ng  t o  t i e  a round  h i s

neck  a  bed  shee t  t ha !  was  a t tached  to  a  f i r e  ex t i ngu ishe r

sp r i nk fe r  on  t he  ce i l i ng  o f  h i s  ce I l .  ( I d .  a t  q .2 I  . )  pu rsuan r  ! o

Lhe  p r i son ' s  po l i c y  no r  Lo  en t . e r  a  p r l sone r ' s  ceL f  w_L thou t  be ing

,  F n r  r h a  r r r t r r . \ . . \ q a <  n f  r - a n < i  r . l o r i  n n  n a f a n , . . t - ^ l -  - r  M ^ -  i  ^ 6  r ^  1 , 1  _  '
_ ,  -  _ , . J d l l  L : >  L l l o  _  I  o l t  L U  J - L s m t  S S .

t h r s  Cou r t  w i l l  accep t  a ,L  i  f ac tua l  a l JegaL ions  j n  t he  compJ  a in t
as  r r ue  and  cons t rue  a f l  a l l ega t i ons  j - n  uhe  l i gh t  mos t  f avo rab le
r o  P l a i n t i l f .  T i m s o .  \ /  q r m n c ^ n  q -  Q  E . 3 d  B l 0 ,  8 ' / 2
iooer' .  

-  "- '- ( l l t h  C i r .
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accompan j  ed  oy  a  supe rv i so r  r anked  I  i euLenan t  o r  h i ghe r ,  O f f i ce r

Ca lhoun  d i d  no t  immed iace l y  i n t e r vene .  ( I d .  aL  5 l  35 . )  l ns tead ,

he  no t j  f i ed  h j s  supe rv i so rs ,  De  f endan ts  Se rgean t  Ma rk  She lby  and

L ieu tenan t  Ma rv i n  D i ckson ,  by  rad io .  ( I d .  a t  { t  22 . )

De fendan l -  She lby  a r r j ved  aL  Tava - ra ' s  ce l  I  e i gh t  m inu tes

. l aLe r  and  obse rved  Tava ra  hang jng  f r om the  f i r e  exL ingu i she r .

( I d .  a r  ! , 26 , )  De fendanc  She Iby ,  howeve r ,  t ook  no  ac t - i on  t o

in te rvene .  ( I d .  )  De fendan t  L ieu tenan t  D ickson  a r r i ved  two

minu tes  l a te r  and  even tua l .Ly  o rde red  the  o f f i ce rs  to  open

Tava - ra ' s  ce l l  doo r ,  ( l d .  a t  9 l 9 l  28 ,  30 . )  Once  i ns i de  t he  ce1 l ,

P fa in t i f f  con tends  tha t  t he  o f f i ce rs  ac tua f l y  i nc reased  the

n r e s s l t r e  o n  T a \ / a  r A ' q  n e - k  l r r u  i  m n r o n c r l  r r  n r r l  I  i  n r T  h e r - k  n n  h i  <  h a , - . { r rr j F u l r + l r Y l l l J v v u j

i n c  s : n  ^ f  1 r . r : - ^  F i m . - ^  t 1 A  r -  o  
" n . )  T h e  o I t i c e r s  w e r e  a f s O

unab fe  to  immed ia te l y  re l i eve  p ressu re  f rom Tava ra ,  s  neck

because  rhey  d j d  no r  have  t he  app rop r i a re  Loo_ I  t o  qu i ck l y  cu t

h jm  down  f r om Lhe  ce i l i ng .  ( t d .  a t  j l  31  .  )  r n  Lo ta . l  ,  nea r l y

f r f t een  m inu tes  passed  f  ro rn  the  t ime  tha t  O f f i ce r  Ca lhoun

w i tnessed  Tava ra  beg in  to  t j e  t he  bed  shee t  a round  h i s  neck

un t i  I  someone  reques ted  emergency  med i ca  L  ass i s tance .  ( l d .  a t

91  33 . )  Tava ra  was  even tua l l y  p ronounced  dead .  ( I d .  a t  t l  14 . )

Acco rd  i ng  ro  P Ia :n r j t f ' s  amenaed  comp la j  n r ,  Tava ra  su f f e red

f rom seve re  men ta l  i f l nesses  and  had  p rev ious l y  a t tempted  to

commi t  su i c ide .  ( I d .  a t  t l  15 .  )  p la in t i f f  con tends  tha t  a l l

De fendan ts  were  aware  o f  Tava ra ' s  h i s to rV  o f  a t tempted  su i c j -des



and  men ta f  i l l nesses .  ( I d .  )  Desp i t e  t h i s  awa reness ,  P la i n t i f f

con rends  tha t  De Iendan t  GDOC,  based  on  an  improper

reco runenda t ion  f rom De fendan t  Geo . rg ia  Cor rec l i ona . l  Hea l rh  Care

( "GCHC" ) ,  d i d
I

noL provlde Tavara w l th  app rop r ia te

accom, ,noda t  i ons .  ( I d .  a t  5 l $  39 ,  40 .  )  Spec i f  i ca l l y ,  P la i n t  j f f

con tends  tha t  De fendan ts  GDOC and  GCHC rmproper l y  housed  Tava ra

in  a  so l  r t a r y  ce l l  Lha t  had  access  t o  a  f i r e  exL ingu i she r

sp r  i nk l e r  on  Lhe  ce i l  i ng  -a  known  su i c i de  r i s k .  ( I d .  )  De fendan t

c . H r -  c  r h  a . j - i . , ,  - h a t  C O n t r a C L S  W i L h  D e f  t r n - l : n '  C D O r ^  - n  n r O v i d ev v v v  ! v  y !

hea l chca re  and  psych ia r r j c  ca re  ro  p r i sone rs  a t  Sm l th  S ta te

P r i son .  ( I d .  a t  11  8 . )

On  November  29 ,  2416 ,  Tava ra ' s  mo the r ,  Ma r i a  A renas ,

b roughL  su i t  i n  bo th  he r  j  no j  v i dua  l  capac i r y  and  as

rep resen ta t i ve  o f  t he  Es ta te  o f  R l cha rd  Tava ra .  (Doc .  1 . )  I n  he r

second  amended  comp la in r ,  P Ia j  n t j  f f  bough t  su i t  aga ins t

De fendan ts  She Iby ,  D i ckson ,  and  W i f I  l ams  pu rsuanE  to  42  U .S .C .

€  1 q l ?  / n n r  q ?  |  a d r . i . c i  1 6 F a n ^ 5 n ,  r , ? i l  j  i a m s ,  p l a i n t i f f  c  l a i m s

t ha t  he  was  de l i be ra te l y  i nd i f f e ren t  unde r  42  U .S .C .  S  1983  as

he  (1 )  "ma in ta i ned  a  po l i c y  and  p rac t  i ce  p roh ib i r i ng  o f f i ce r s

f rom in te rven ing  to  save  i nna tes /  l i ves  w i thou t  t he  ass i s tance

o i  t he i r  supe rv i so rs , ' "  and  (2 )  " f a i f ed  t o  t r a i n  h i s  subo rd ina tes

tha t  Lhey  have  a  cons t i Lu t r - ona - l  duLy  co  p ro tec r  i nma tes  f r om

su i c i de .  "  (Doc .  52  a t  9 l $  48 ,  49 . )  P fa i n t i f f  a l so  b rough t  su i t

aga jns t  De fendan ts  GDOC and  GCHC a l f eg ing  (1 )  v ro l aL ions  o f  t he



l

Amer i can  w i th  D isab iL i t i es  Ac t  ( *ADA" )  and  Rehab i f i t a t i on  Ac t

( "RA" )  as  De fendan ts  GDOC and  GCHC " fa i l ed  and  re fused  to

reasonab ly  accommodare  Tava ra ' s men ra l  d j  sab i  l - i r y  wh ; f  e  i n

cus tody / '  ( I d .  a t  51  58 ) ;  and  (2 )  v i o l a t i ons  o f  t he  ceo rg ia  S ta te

Tor t  C la ims  Ac t  " f o r  neg l i gence  and /o r  i n ten t i ona l  m j - sconduc t "

i ^  r l ^ e  1 r . q n r r n q e  r n  T a r r a r a ' s  o n o n i n . r  q r r r  r - i r i e  a . r a m n r -  1 f d .  a t

5t  66 .  )

I n  t he i r  mo t ion  to  d i s rn i ss ,  De fendan ts  con tend  tha t

P la ln t i f f  has  fa i f ed  to  s ta te  a  c la im  aga ins t  De fendan t  W l - l f i ams

unde r  42  U .S .C .  S  1983  based  on  e j t he r  t he  p r i son ' s  po l j c y  no t

t o  immed ia te l y  en te r  i nma tes '  ce l l s  o r  h i s  a l l eged  f a i l u re  t o

t r a i n  o f f i ce r s  t o  immed iace l y  r espond  ro  ongo  Lng  su i c i oes .

A l t e rnac  i ve I y ,  De fendan ts  con rend  r ' ha t  De fendan t  V i i l I  j  ams  i s

en t i t l ed  l o  qua l i f i ed  immun i r y  on  Lhese  c -La ims .  De fendan ts  a l so

a rgue  Lha t  a l l  cLa ims  aga insL  De IendanLs  CCHC and  CDOC shou ld  be

d ism issed .  I n  respec t  t o  c la ins  under  the  ADA and  RA,  De fendan ts

con tend  these  c la ims  shou ld  be  d i sm issed  because  (1 )  P - la in t i f f

has  f a i l ed  ro  show  r i r aL  Tava ra  was  d i sc r im ina ted  aga ins r  because

o f  h i s  d i sab i l i t y ;  (2 )  t he  ADA and  the  RA do  no t  p rov lde  causes

o f  ac t i ons  fo r  l - ack  o f  t rea tmen t ;  and  (3 )  bo th  De fendan ts  GCHC

and  GDOC a re  en t . i t l ed  ro  immun i t y  on  t hese  cLa ims .  W i th  r especL

to  P la i n t i f f ' s  s t a te  I aw  to r t  c l a ims ,  De fendan ts  a rgue  t ha t

these  c la ims  shou ld  be  d i sm issed  because  De fendan ts  GCHC and

CDOC a re  aLso  enc j  L l ed  t o  sove re ign  immun i t y  on  t hese  c fa jms  and



i
PIa inL i f I  f  a i l . eo  t o  p rov ide  a  su f f i c i en t  no t i ce  o f  t hese  c l a ims

a s  r e o  r r  - e r i  h r z  e J .  a J - F  l a i 4 r .

ANEI,YSIS

I .  STANDARD OF'  REVIEW

Eedera f  Ru le  o f  C i v i l  P rocedure  I  (a )  (2 )  regu i res  a

comp la in t  t o  con ta i n  t ' a  sho r t  and  p l a i n  sLa remen t  o f  t he  c i - a im

show jng  t hac  Lhe  p l eade r  i s  en t i r f ed  t o  . r e . I i e f  .  "  " l T l he  pJead Ing

s tandard  Ru fe  B  announces  does  no t  requ i re  ' de ta i f ed  fac tua l

a l l ega t i ons , '  bu t  i t  demands  more  than  an  unadorned ,  t he -

de lendanL -un law fu i  l y -ha rmed -me  accusaL ion .  / '  Ashc ro f t  v .  t qba - I ,

556  U .S .  662 ,  678  (2009 )  ( quo t i ng  Be I l  A tL  Co rp .  v .  Twomb ly ,

550  U .S .  544 ,555  (2001 ) ) .  "A  p l ead ing  t ha t  o f f e r s  ' f abe l s  and

conc . l us ions '  o r  a  ' f o rmu la i c  rec i t a t i on  o f  t he  eLemen ts  o f  a

cause  o f  ac t i on  w i f l  no t  do . '  "  I 4 - .  (q r ro t i ng  Twombfy ,  550  U .S .

a t  555 ) .  "No r  does comp la in t  su f f i ce  i f  i t  t ende rs  ' naked

asse r t i on I s ] '  devo id  o f  ' f u r t he r  f ac tua l  enhancemen t . '  "  I d .

( quo r i ng  Twomb. l y .  550  U .S .  a t  557 )  ( a - l ce ra t i on  j n  o r i g  i na .7  ) .

"To  su rv j  ve  a  mo l  i on  t o  d j sm iss ,  a  comp la  i n t  musc  conLa in

su f f i c i en t  f  ac t r - l a l  ma t te r ,  accep ted  as  t rue ,  t o  ' s ta te  a  c la im

to  re l - i e f  t ha t  i s  p l aus ibJ -e  on  i t s  f ace . ' I d .  ( quo t i ng

Twomb ly ,  550  U .  S .  a t  570  ) Fo r  a  c la im  to  have  fac ia f

p l aus ib i l i t y ,  t he  p l a i n t i f f  mus t  p l ead  f ac tua l  con ten t  t ha t

"a l f ows  the  cou r t  Lo  d raw the  reasonab le  i n fe rence  tha t  t he

de fendan t  i s  l i ab - l e  f o r  t he  m isconduc t  a1 leqed . "  S ina l t r a i na f  v .



Coca -Co1a  Co . ,  578  F .3d  1 .252 , 126 I  ( 1  1  t h  C j  r .  2009 )  ( quo ta t j  ons

om i t t ed )  ( quoL ing  t qba -1 ,  556  U .S ac  678 ) .  P laus ib i l i LV  does  no t

requ i re  p robab i l i t y ,  "bu t  i t  asks  fo r  more  than  a  sheer

poss ib i l i c y  t haL  a  de fendan t  has  ac ted  un Iaw fu l l y . "  I qba l ,  555

U ,S .  a r  678 .  "Whe  re  a  comp la in t  p l eads  f ac t s  Lha t  a re  'me re l y

cons i s ten t  w i t h '  a  de fendan t ' s  l i ab i l i t y ,  i t  ' s t ops  sho r t  o f  t he

I i r a  h p i - w a e n  n n s q i h : ' ' l - r z  a n r j  n l a , r s i h i l  j - v  a f  F n t  i " l a m F n L  t O

r e l i e f . '  '  I d .  ( quoL ing  Twomb ly ,  550  U .S .  a t  557 ) .  Add i t i onaL l y ,

a  r - n m n l : i n -  i q  s r r ' f j . i p n '  n ' r ' . r r  i ' i -  - :  i v e s  " f a i r  n o L i c e  o f  w h a f

cne c la im  l s  and  the  s rounds  upon  wh ich  i t  r es t s .  "

Q i n - a l r - r - a i n r l  q 7 R  F  ? . 1  a i  1 ) 6 , A  / . t r r ^ r a l  i . r h e  . i m i l -  l - a . ! \  r / / - r r r ^ t - i ^ ^\ Y u v ! u L r v J I J v r L t l L u v g / \ Y u U L f l l Y

Twomb ly ,  550  U .S .  a t  555 ) .

When  t he  Cou rc  cons ide rs  a  mo t i on  t o  d i sm iss ,  i r  accep t s

the  weL I -p feaded  f ac t s  i n  t he  comp la in t .  as  r r ue .  S ina l  L ra i na -1 ,

578  F .3d  1 .252  a t  1260 .  Howeve r ,  t h i s  Cou r t  i s  " no t  bound  t o

accep t  as  t rue  a  fega . l  conc . l us ion  couched  as  a  fac tua - l

a l l - ega t i on .  "  I qba l ,  556  U .S .  a t  6 ' lB .  Mo reove r ,  " unwar ran ted

deduc t i ons  o f  f ac t  i n  a  comp la in t  a re  no t  admi t ted  as  t rue  fo r

r h a  n r . r n r \ q a  . \ '  j .  e s l  j n c l  t h e  s r r f  f  i c  j e n r : r z  a f  l n l ^ i n r i f f  ' s l
L P r q l r L L t

aL legaL ions . "  S ina lL ra i na I ,  578  F .3d  a r  1 -268  ( c i r i ng  A fdana  v .

De l  Mon le  F resh  P roduce ,  N .A . ,  I nc . ,  415  F .3d  1242 ,  1248  (11 th

C i r .  2005 ) ) .  Tha t  i s ,  " I c l he  ru ]e  ' does  no t  impose  a  p robab i f i t y

requ i remen t  a t  t he  p l ead ing  s tage , '  buu  i ns tead  s imp l y  ca f f s  f o r

a n n r r a h  F : r - t c  l - . \  r r  i c a  - a  r o : < n n r h l F  a v n a / - l -  r 1 -  i ^ .  l - h . f  r l i  c a ,_  ,  _  _ c v e I y



wi I I  revea l  ev idence  o f  t he

In t / 1  Un i v . ,  495  F .3d  L289 ,

y \ F . a q q a r \ /  c l  p ' n r r n -  "  W a t t S  v ,  F I a ,

1,295-96  (11 th  C i r .  2047)  (quo t ing

Twomb ly ,  550  U .S .  aL  545 )  .

I I .  DELIBERATE INDIFFERENCE CLAIMS AGAINST DEFENDANT WILLIAMS

I  n  he r  second  amended  comp la  i nL ,  P Ia  i  n r i  f f  b rough t  su j  t .

aga  j  nsL  De fendan t  l , , i i l 1 - l ams  pu rsuanL  Lo  42  U .  S .C .  S  1983 .

P l  a ;  n t '  f f  :  ' eoes  t ha t  De fendanL  W i l l  i ams  was  oe ] i be r ^ te  l v

i nd i f f e ren t  t o  Tava ra /  s  cons t i t u t i ona  L  r i gh ts  because  he

"ma inLa ined  a  p rac t i ce  o f  p roh ib i t i ng  o f f i ce r s  f r om i nLe rven ing

to  save  i nmates f  L i ves  w i thou t  t he  ass i s tance  o f  t he i r

supe rv i so rs . "  (Doc  52 ,  $  48 . )  I n  add j  t i on ,  P la i n r i f f  a l l eges

tha t  De fendan t  W i l f i ams  " fa l l ed  to  t ra in  h i s  subo rd ina !es  rna r

Lhey  have  a  consc i t u r i ona l  du t y  Lo  p - ro tec r  i nma tes  f r om su i c i de ,

tha t  o f f i ce rs  mus t  respond  adpqua te l y  t o  a  su i c ide  a t tempt  .

and  a re  requ i red  ro  p rov ide  f jmeJy  rned i ca f  a t t en t i on  l o  j nma tes

seen  commiLc . i ng  su i c i de , "  ( t d .  a t  l i  49 . )  t n  r esponse ,  De fendan ts

con tend  tha t  P i -a in t . i f f  has  fa i . l - ed  to  s ta te  a  c la im  aga ins t

De fendan t  W i l - f  i - ams  based  on  h i s  f a i f u re  to  t ra in  h i s  s ta f f  o r

t he  p r i son ' s  po l j  c y  no l  t o  en te r  ce l  . Ls  wh i l  e  unaccompan ied .

A l  ce fna t j  ue l y /  De fendan ts  a rgue  LhaL  De fendanc  W i l _ l i ams  l s

e r r i t - . o z l  l n  n r r a l i f : e d  i m m '  n . ' r r r  a n  h ^ r h  ^ l a i m s .

A.  Fa i l u re  t o  T ra i n

De fendan ts  f i r s t  con tend  tha t  p la in t i f f  has  fa i f ed  to  s ta te

c l -a im  tha t  De fendan t  W i l l i ams  was  de f i be ra te fv  i nd i f f e ren r



when  he  "uncons t i t u t i ona l l y  t ra ined  h i s  subord ina tes  to

^ a l : r r  n r a r r i . . l  j  n . j  o m a r . r F n r : r r  m e d i  r : a l  c a r e  n  n r i  c n n a - s  c n n a r _ r e C l  i nu c r  o j  P - v v r u  L - - y  u r t ! r g c r r u y  L v  v ! + r v " v !

su . i c i de .  "  (Doc .  5B  a t  12 . )  De fendan ts  con tend  t ha t  t h i s  c f a im

fa i l s  because  P fa i nL l f f  has  p rov ided  no  f acLua l  a l l ega t i ons  j n

he r  como l  a i  n t  t - ha t  De fendan t  W i f f i ams  was  on  no t i ce  o f  t he

a l ' , - n e , - l  i n a d c c ' r t ; f  F  F r s i n i n ^  l € l - 6 -  . r r e f U f  r e V i e W ,  ! h e  C O U f to ! ! s 9 s u  f r r q u u Y u o e L  L  L  u + r r + r r y

r , , ^ r ^ - 1 1 , .  $ f  r ' l  n . a r  f  a r n. r y p r u d r - L y r  t a l  y q - L e ! . r o f  s im i l a r  cons t i t u t i ona l

v i oLa l i ons  by  un t ra i ned  emp loyees  i s  ' o rd i na r i l y  necessa ry '  Lo

demons t ra te  de l i be ra te  i nd i f f e rence  fo r  pu rposes  o f  f a i . Lu re  to

t r a i n . "  Conn i ck  v .  Thompson '  563  U .S '  51 ,  62  (20LL )  ( quo t i ng  Bd .

o f  C t v .  Comm' r s  o f  B rvan  C tv . ,  Ok l  .  v .  B rown ,  520  U .S .  391  , 409

(1997 )  )  .  I  n  t h i s  case ,  P fa i n t i f f  has  no t  a l l - eged  any  p r l o r

i ns tances  o f  an  a t  Lemp ted  su j c i de  a t  L .he  p r i son .  As  a  resu l t ,

t he re  i s  no  i nd i ca t i on  i n  t he  comp la in t  t ha t  De fendan t  W i f l i ams

was  on  no t i ce  tha t  o f f i ce rs  work ing  i n  Smj - th  S ta te  P r i son  were

improper l  y  t ra ined  to  p rov ide  a  de - layed  response  to  an  ongo- tng

su i c i de .

P fa i n t i f f ,  howeve r ,  a l l eges  t ha t  t he  need  f o r  t r a i n l ng  was

so  obv ious  i n  t h i s  case  t ha t  an  a l l ega t i on  o f  p r i o r  s im i l a r

i nc i dencs  i s  unnecessa ry .  I t  i s  c - rue  Lhac  t he  Sup reme  Cou r t  o f

Lhe  Un i t ed  S ra tes  Le f t  open  Lhe  poss ib i l i t - y  t ha t  a  s i t ua t i on

cou ld  ex l s t  where  the  f i ke l i hood  o f  a  cons t i t u t i ona l  v io fa t i on

- h h r - 6 ^ r  - h - -  r  . r  ̂ r , ^ . r ' r . r  - , ,  f  ̂ -  a  f a i l u r e - L o - t r a i n  c . I a i mw d s  5 U  c t I J P d r c r r L -  r t o u r r r u Y



cou ld  aL tach  on  rhe  bas i s  o f  a  s i ng le  v i o l a t i on .  C iEy  o f  Can ton

v .  Ha r r i s ,  489  U .S .  318 ,  388  ( l - 989 )  . T n  a ^ n - ^ n  + h p  S r r n 6 g p ge  t t l )

Cour t  hypo thes i zed  tha t  t he re  wou- ld  be  an  obv ious  need  fo r

t r a i n i n r r  i f  a  n r l l i r - n  f o r r - o  n r n r r i  d o d  ' , , i  t h  A o : r j  l r r ' '  - apons

w i  t hou t  f i r s r  be ing  r r a j  ned  as  t o  po ten t - i a I  cons t i t . u t i ona l

v i o l a t i ons  resu lL i ng  f r om uhe  use  o f  dead l y  f o r ce .  I d .  a t  390

n .10 .  I n  t h i s  hypo rhe t i ca l  s i Lua t i on ,  t he  Sup reme  Cou r t

conc luded  Lha t  a  p l a j  n t i f f  wou ld  have  no  need  ro  a ILege  any

p r ro r  ac t s  be fo re  b r i ng ing  a  f a i f u re - t o -L ra i n  c Ia im .  I d .

Tn  ch i s  case ,  P la i n t i f f  i s  cha l l eng ing  De fendan t  W i I I i ams ' s

t r a i n i ng  o f  o { f i ce r s  t o  de lay  en te r i ng  ceL I s  i n  o rde r  t o  r espond

to  an  ongo jng  su i c i de .  P la i n l i f f , s  f a i l u re - co - t r a i n  c . l a im  i s

f undamen la l l y  d i  f f e ren t  t han  t he  hypo thes i zed  t  a  i  I  u  r  e  -  L  o  -  r  r  a  i  n

c l a im  i n  CanLon .  The  Sup reme  Cou r t ,  s  hypo the t i ca l  i n  Can ton

invo f ved  a  f ack  o f  t r a i n i ng  desp i t e  a  h i gh  f i ke f i hood  o f  a

cons t i t u t i ona l  v i o l a t i on .  I d .  I n  t h i s  case f  t r a i n i ng  was

p rov ided .  bu t  P_ Ia  i n r  j  f f  i s  cha l  l  eng ing  Lhe  adequacy  o f  Lha t

t r a rn i ng .  I n  t h i s  Cou r t /  s  v i ew ,  i t  i s  no t  appa ren t  t ha t

De fendan t  W i l , l i ams 's  po l i cy  to  de fay  en te r i ng  a  ce l_1  wh i fe

unaccompan ied  wou fd  necessa r j - I y  f ead  to  a  cons t i t u t i ona l ,

v io la t i on .  h / i t h  no  a l l ega t i ons  o f  p r i o r  i nc iden ts  where  the

o f f i ce r s  caused  ha rm  to  an  j nmaLe  aLLempL ing  t o  com]n i t  su i c i de ,

the  Cour t  f i nds  tha t  De fendan t  W i l l i a rns  cou ld  no t  have  been  on
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noc i ce  Eha t  h i s  L ra rn i ng  o f  o l f i ce r s  co  de lay  en te r i ng  ce ] I s

wou fd  f i ke l - y  l ead  to  a  cons t i t u l i ona l  v io fa t i on .

Moreove r .  cou r t s  have  been  hes j t an t  r o  empLoy  t he nar row

/  1  q q f  \

t -

F ) { . F n t i ^ n  . r a : l - a . l  i n  f - a n t n n  ( a o  R r a r r n  \ ? n  I I  c  ? O ?  , 4 n o

/ n ^ t - i . ^  F L - -  f  h ^  ^ r - r i . r n  a . \ r r n t  . . e i m n l r r  h r ; n n t  h o c i  z a d  + h = rt r r u u r r r 9  L r r s  \ , ( 1 r l L v r l  l l / u r L  r J l t [ J l  _ v  r  r  ) /  : J  v  _  t  r  c  r  _  z  L  q  L r r a L a

n A r r a ) r r t  r a n n . .  n f  r -  i  r l - r r m q r _ : n n o c  a  r r i a l 5 l i . ' ^  ^ f  F a n a r r l  r i a h -. q r , Y v  L !  ,  - Y . . . s  m a y

r . a  :  h i ^ l - ,  1 U  F . a - t i ^ - , h l a  ^ ^ . c a ^ , . ^ ^ - ^  ^ F  a  f : i  l r r - e  l .  e . t | i  D  I a Wq v  e Y u r l

en  f o r cemen t  o f f i ce r s  r v j  ch  spec j f j c  t oo l s  t o  hand le  recu r r i ng

s i t ua t i ons " ) ;  see  a l - so  Younq  v ,  C i t y  o f  Augus ta ,  Ga .  ex  reJ - .

DeVaney ,  59  F .3d  1 .1 -60 ,  11 ,7 I  ( 11 th  C l r .  1995 )  i f i nd i ng  rha r  t he re

was  no t  an  obv ious  need  to  t ra in  j a i f  o f f i c i a - I s  " t o  recogn ize

the  need  to  remove  a  men ta l l y  i f f  i nma te  to  a  hosp i ta . l  o r  t o

d i spense  med i ca r i on  as  p resc r i bed " ) .  Because  cou r t s  have  been

hes i t an t  t o  upho ld  a  f a i l u re - co - t r a j n  c l a im  based  on  s j  ng le

i nc i den t  v i o l a t i ons ,  t h i s  Cou r t  i s  a l so  hes i t an t  t o  f i nd  t ha t

De fendan t  W i l l - i ams  cou fd  have  been  de l i be ra te l y  d i f f e ren r  ro

Tava . ra ' s  cons t i r u t i ona l  r i gh t s  w j t hou t  any  a l l ega r l - ons  o f  p r i o r

s im i l a r  i nc iden ts .  W i thou t  any  i nd i ca t i on  tha t  De fendan t

Wi l f i ams  was  on  no t r . ce  tha t  h i s  s ta f f  was  i nadequa te l y  t ra ined ,

t he  Cou r t  f i nds  t ha t  P la i n t i f f ' s  deL ibe ra te  i nd r f f e rence  c Ia im ,

to  the  ex len t  t ha t  i t  r e f i es  on  a  De fendan t  W i l l i ams ,  s  f a i l u re

to  t r a i n  h i s  s t a f f ,  mus t  be  d i sm issed .
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A -  l -  h o r r n l -  P - a i ^ j .  i ' f  h a s  f : i l e d  t o  n r n n a r  l r r  q j -  . a t  a c fa  im

based  on  De fendanc  W i l l i ams ,s  i nadequace  t r a i n i ng  o f  h i s  s t a f f

I o  n r o \ / i  c l F  F  - i " l a l V  f e s n o n s e  l . , )  o n n n i  n r r  e r r i r - i d a  r i t a/  .  ! r P v , , J !  * - _ _ m p r s ,

PLarn t l f f  a l so  aL feges  tha t  De fendan t  W i l l i ams  shou fd  be  f i ab fe

as  he  "ma in ta i ned  a  p rac t j ce  o f  p roh ib i t i ng  o f f j ce r s  f r om

rn te r ven ing  t o  save  i nma tes '  L i ves  w i t hou t  t he  ass i s tance  o f

t he i r  supe rv i so rs .  "  (Doc .  52 ,  91  48 .  )  On  t h i s  c l a j -m ,  De fendan ts

a rgue  tha t  P fa in t i f f ' s  c fa im  shou l -d  be  d i sm issed  because

P la in t i f f  canno t  ma in ta in  a  c la im  aga ins t  De fendan t  W i fL iams

based  on  superv i so ry  l i ab i l i t y ,  A f te r  ca re fu l  rev iew ,  t he  Cour t

does  no t  ag ree .

In  the  E feven th  C i r cu i t ,  ' . supe rv i - so ry  o f f i c i a l s  a re  no t

1 i -ab fe  under  S  1983  fo r  t he  uncons t i t u t i ona l  ac ts  o f  t he i r

subo rd ina tes  on  the  bas i s  o f  respondea t  supe r io r  o r  v i ca r rous

11ab i l i t y . "  Ha r t l ey  v .  Pa rne l ! ,  193  F .3d  1263 ,  1269  (11 th  C i r .

1999)  .  However , ,  a  superv i so r  can  be  f j ab le  under  S  19g3  . 'when

the  supe rv i so r  pe rsona_L -Ly  pa r t i c i pa tes  i n  t he  a  I  l eqed

uncons t . i t u t i ona l  conduc t  o r  when  the re  i s  a  causa f  connec t i on

be tween  the  ac t i ons  o f  a  superv i s ing  o f f i c i a f  and  the  a r l eqed

cons t i t u t i ona_ l  dep r i va t i on , , ,  Co t t one  v .  Jenne /  326  F .3d  L352 ,

1360  (1 l t h  C i r .  2003 ) .  A  causa f  connec t i , on  can  be  es tab l i shed

when  a  supe rv i so r ' s  . ' cus tom o r  po l i c y  r esu l t  [ ed ]  i n

de l i be ra te  i nd i f f e rence  t o  cons t i t u t i ona l -  r i gh t s . , .  I d .  ( quo t i ng
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Gonza l -ez  v .  Reno ,  325  F .3d L228,  L234-35 ( l - l - t h  C i r .  2003 )

/ i n t o r n r l  n i r r r - i n n <  n m i  1 - 1 -  p . l \  )
\ f r r L s ! r r q r

I n  t h i s  case ,  De fendan ts  con tend  tha t  De fendan t  W i f f i ams

r -a " rn^ -  he  l r ah le  n r r r suan t  t o  S  L983  because  P la i nc i f f  has  f a i f ed

to  a t tege  tha t  he  ac tua f f y  c rea ted  any  po f i cy  tha t  l ed  to  the

pu rpo r ted  v l o l a t i on  o f  Tava ra ' s  cons t i t u t i ona f  r i gh t s .  The

Cou rL ,  howeve r ,  f j nds  t haL  De fendancs '  a rgumen t  i s  i nappos i t e .

w h p n  r - n n c  i . ] e r i  n . r  w h e '  h a r  i  s  r n t r  r v  i  s o r  c o u l d  b e  l i a b - L e  f o r  au v r r J  I  s u !  r r r 9

cus tom o r  oo l i cv  tha t  resu l ! s  i n  de l i be ra te  l nd i f f e rence ,  t he re

r a . n r  I  r a m a n t  i h a r  r h e  s . l o e r v i  s o r  : r - l  r a l  I  v  c r e a f  e c l  t h el u \ : l u l l e , L ' e r r l  r g | / ! !  Y + ! v !  q v e e e  ' |  ' |  
J ,

po f i cy .  See ,  e .g . ,  Za t l e r  v .  Wa inwr i gh t ,  802  F ' 2d  391  ,  401  (11 th

C i r .  1986 )  ( "An  o f f i c i a l  may  a l so  be  f i ab le  whe re  a  po l i c y  o r

cus tom tha t  he  es tab f i shed  o r  u t i l i zed  resu l t s  i n  de f i be ra le

i nd r  t f e rence  t o  an  i nma le ' s  consL iLuL iona l  r i gh t s . "  ( emphas i s

added ) )  ,  As  such ,  t he  Cou r t  r e j ec t s  De fendan ts '  a rgumen t  t ha t

P la in t i f f  has  fa i f ed  to  s ta te  a  cLa im mere l y  because  P la in t r f f

has  no t  a l l eged  tha t  De fendanc  L ' , / i I I i ams  c - reaLed  the  po l i  cy  aL

i ssue .  The  Cou rL  f i nds  chac  P la i n t i f f  has  su f f i c i en t l y  a l l eged

tha t  De fendan t  W i f f i ams  ma in ta ined  the  po l i cy  wh i i e  ac t i ng  as

warden .

C .  Qua l i f i ed  Immun i  Ly

Because  Lhe  Cour t  i s  no t  pe rsuaoed  by  De lendan ts '  a rgumen t

tha t  P la l n t i f f ' s  c l a im  shou ld  be  d i sm issed  because  t he re  i s  no

ev idence  Lhac  De fendanL  W- i f f i ams  c rea ted  t he  po l i c y  a t  i s sue ,

- L J



t he  Cour t  mus t  now cons ide r  whe the r  De fendan l  W i l l i ams  i s

enc i  E : I ed  t o  gua l i f i ed  immun i cy  on  t ha t  cLa jm .  "Qua_ l  j f i ed

i " r T r n r  r r r  c h i c l n c  ^ f f ; - i . t q  a r : r  i " r o  r . r i  I  l ^ . j  n  t h e i f

d rsc re t j ona ry  au rho r i t y  f r om l i ab i J  i t y  un less  t he  o f f i c i a l s

\ v i oLa te  c -Lea r l  y  esLab l i shed  s taLu ro ry  o r  cons t i Lu t i ona l  r i qh t s

o f  wh i ch  a  reasonab le  pe rson  wou ld  have  known . '  , ,  F rank l i n  v .

Cu r r y ,  738  F .3d  L246 ,  1249  (11ch  C i r .  2013 )  ( c i L i ng  Ha r Iow  v .

F i t zge ra ld ,  457  U .S .  800 ,  818  (1982 ) ) .  As  such ,  t h i s  Cou r t  mus t

cons ide r  whe the r  De fendanL  W j  f I  i ams ,  s  po l i c y  v i o l _a ted  c l ea r_ I y

es tab l i shed  l aw  o f  wh ich  he  shou fd  have  been  aware .

"Fo r  a  cons r j r u t i ona -L  r i gh r  t o  be  c l ea r l y  es tab l i shed ,  i t s

con tou rs  'mus t  be  su f f i c i en t l y  c lea r  t ha t  a  reasonab le  o f f i c i a l

wou ld  unders tand  tha t  wha t  he  i s  do ing  v io1a tes  tha t  r i gh t

'  "  Hope  v .  Pe l ze r .  536  U .S .  730 ,  139  120A2)  { c i t i ng  Ande rson

v .  C re . i gh ton ,  483  U .S .  635 ,  640  (1987 ) ) .  I n  deLe rm in ing  whe the r

a  r i gh t  has  been  c_ lea r l y  es tab l i shed ,  t h i s  Cour t  mus t  cons ide r

dec i s ions  "o f  t he  Supreme Cour t /  t he  E leven th  C i r cu i t  o r  t he  l aw

^ f  i h a  h i a h a e r -  ^ ^ , . - t  O f  t h e  S t a L e  w h e r e  t h e  e v e n t s  i o o k  n r - ^ ^ , /L v v ^  I J I d L : e

t o  de te rm ine  whe the r  es tab f i shed  case  faw  wor r l d  have  pu t

De fendan t  W i f l i ams  on  no t i ce  tha t  h i s  po l i cy  cons t i t u ted  a

1170 ,  1184  (11 th  C i r .  2009 ) .  p r i o r  case  1aw  does  no t  need .  t o  be

"ma te r la l l y  s im i . l a r "  o r  d i rec t l y  on  po in t  w i th  the  c i r cums tanees

o f  t he  case  p resen t l y  be fo re  the  cou r t  so  l ong  as  the  o f f i c l a f

usA v .  Ba t t fe ,  559  r .3d
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' t a r ^ i ^ d "  l - h ^ 1 -  h i e  n a l i a "g _ L v s r r  r c r r r  P U t L L y

cons t i t u t i ona f  v j - o l a t i on .  Hopg ,  526  U .  S .  a t  ?41 .

cons t i t u t ed

As  a  s ta r t i ng  po in t .  r he  E leven th  C i r cu i t  has  p rov ided  t ha t

"an  o f  f  i - c i a l  ac t s  r i i t h  de l i be ra te  i nd i f f e rence  when  he

in ren r i ona l  l y  de lays  p rov idLng  an  i nma te  w i t h  access  t o  med i ca l

t  r eaLmer r r ,  know ing  tha t .  t he  i nmaLe  has  a  I j  f e -Lh rea ten ing

cond i t i on  o r  an  u rgen t .  med ica l  cond i t i on  tha t  wou ld  be

A v : - a r l - ' i l -  a d  h \ ,  ^ a  I  r r ,  / .  F l ^ ? a m . h  ' /  n n r r f  A a )  t r  ? d  1 ) G \  I 2 l 3

I ] ] - h  a i r  ? l 1 l ' ( \  M . . r r ) c  r - - \ /  A l r  ,  1 1 G\ f  : l r r  v r !  \ v u v L r r l 9  L a r i u a J L c r  v r  ! . v ' . ! v c  u - y . ,  d r o .  r

F .3d  141 -9 ,  1425  (11 th  C i - r .  1995 ) ) .  A l t houqh  t he  E leven th  C i r cu i t

has  neve  r  spec i f i ca l l y  he ld  t ha t  a  f  a i - Lu re  Lo  respond  Lo  an

ongo ing  su i c j de  i s  a  cons t i Lu t i ona_  v j o l a t i on ,  t he  Cou r t  ag rees

tha t  t he re  i s  ve ry  l i t t l e  mean ing fu l  d i f f e rence  be tween

respond ing  to  a  med ica l -  c r i s i s  and  respond ing  ro  an  ongo ing

su ic lde .  However ,  t h i s  case  - l aw  i s  s t i l 1  i nsu f f i c i en t  t o  show

rhaL  De fendanL  W i I l i ams ' s  po l i c y  v i o l a ted  c_ tea r ] y  es tab f i shed

When  cons ide r ing  qua l i f  i ed  i runun i  r - y ,  rhe  Iaw  p ro lec ts  ' . a -L -L

buL  che  p l a i n l y  i ncompecen r  o r  t hose  who  know ing l v  v i o l a re  Lhe

1aw. "  Ma l l ey  v .  B r i ggs ,  41  5  U .S .  335 ,  340  (1986 )  .  Wh i l e  case  f aw

suppo r t s  t he  i dea  t ha t  o I I i ce r s  canno t  de lay  i n  r espond ing  co  an

n n , r n  i n a  < r r i  c i  . i o  L r ' . ^ - ^  -  I  ^ ^  I  ^ -  r  ' r  ̂ ^ ^- - - c t l r p L ,  L I r e t e  f S  d  _ v . r r * u -  ! u a p  
" , , . t  

i S

r equ i red  i n  o rde r  t o  say  t ha t  De fendanL  W i l I i ams  shou ld  have

known  tha t  t he  p r i son ' s  po l - i c y  v i o l aLed  c l ea r l y  es r -ab l i shed
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. F r . ^  ^ - i - ^ - . -  ^ ^ l i n r r  - l r d  n r ^ r  a v n r a c c l \ /  y e a r . t i  r F  o E E i . t e t : S  t O- L c t w 5 .  - L r r c  P r r s \ , , r l  D  v u f f L y  s ^ y r ! J J r J

. . l a t : r r  i n  r a c n n n d  i n n  f . r  ^ n . r . i  n . r  s r r i . i a l a  a l -  + a r r n l -  q  R ^ t L t r r -  t h e! t r E - l a y  !  s r P v r r e + r r Y  v ' r Y v  L t 1 9

n a l  i a , ,  , - l o c i  r - r n o d  t -  ̂  d e I a r ;  . J f  F i . F r q  f  r n n  e n ' e r r l o  . F l  I  c
I J l , .  - u y  \ r E o  l Y r r e s  s L r q y

r ^ r i - l - ' , . r . '  j - h a  n y a q F r . ' e  . '  A  s U n F r v i s n r  O f  a  C e f L a i n  r a n k .  T h e
P ! L ' e r r v !

Courc  does  no t  f i nd  any  case  l aw  es rab l i sh i ng  LhaL  a  po l i c y  o f

' h i q  q .1 r r  . l ca r l v  v i o l a tes  t he  cons t i cu t i ona l  r i gh t s  o f  i nma tes .

There fo re ,  i t  i s  reasonab .Le  tha t  De fendan t  W i .L f  l ams  wou l -d  no t

have  known  tha t  h i s  po l i cv  was v io l aL jon  o I  c I ea . r . Ly

esLab ] i sned  I aw .  See  PosL  v '  C i t y  o I  Fo rL  Laude rda ]e ,  7  F .3d

1552 ,  \ 551  (111h  C i r .  1993 )  ( " I f  case  I aw ,  i n  f ac tua . I  t e rms ,  has

no t  s t aked  ou t  a  b r i gh t  I i ne ,  qua l i f i ed  immun i cy  a lmosL  a lways

n - ^ i  o . t <  ' he  da fend^n t  " \  Rec^ rse  ne fendan t  W i l l i ams  was  no t

n l r i n l v  r  n . . . . \ m n a l -  a n j -  l - -  - - l - r - i - i - -  ^  ^ . 1 i ^ \ , ?  n - a \ / a n f  i r n  . j f f r  ^ ^ . . -
- - - - -  - L I l  l L t c t - L I I L c t I I I - L I 1 9  d  P U r  r e y  y . c v ! r r L r r - Y  v ! ! r L c ! J

i ' r ' m c , { i  a .  c l . . r  F n t a r  a n \ ,  ' n r r a r  e q '  a t r l  l s -  h e  i s  t r i i l - l e d  L o! ! v r L r  ! [ u n L u r u L ! t  y

qua l i f i ed  i runun i t y .  Acco rd ing l y ,  P fa in t i f f ' s  c la . im  tha t

De Iendanc  W i l l i ams  was  de f i be ra te f y  i nd i  f f e ren t  by  ma inLa in i ng

the  po l i c y  a t  i s sue  i n  t h i s  case  i s  d i sm issed .

I I I .  ADA AND RA CLAIMS AGAINST DEFENDANTS GDOC AND GCHC

In  add i c i on ,  P la i nc i f f  b rough t  su i c  aga ins t  De fendan ts  CDOC

and  GCHC pursuan t  t o  the  A r ie r i cans  w i th  D j - sab i l i t i es  Ac t  and  the

Rehab iL i t a t l on  Ac t .  I n  he r  comp la in t ,  P la in t i f f  c l a ims  tha t

tha t  De fendan ts  GDOC and  GCHC fa i l ed  to  p rope r f y  accommoda te

Tavara  as  requ i red  by  the  ADA and  RA.  Spec i f i ca l l y ,  P fa in t i f f

con tends  tha t  De fendan ts  GDOC and  GCHC shou fd  have  accommoda ted
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Tavara  by  p rov id ing  h im  w j , t h  men ta l  hea l th  t rea tmen t  and  a  ce l f

n l : r - o ron -  i ha l -  ac - r - oun ted  f  o r  t he  dange rs  p resen ted  by  h i s

d i sab i l i t y . 2

l i L l e  I I  o f  t he  ADA p rov ides  t ha t  " no  qua l i f i ed  i nd i v i dua l

w i t h  a  d i sab i l i  t - y  sha I l ,  by  r eason  o f  such  d i sab i l i L y ,  be

e x r - l . r d c d  f r o m  n a r t i c . i n e l  : o n  i n  o -  h e  d e n i e d  t h e  b e n e f j L S  o f  t h e

se rv i ces ,  p rog rams /  o r  acc i v i c i es  o I  a  pub l i c  en t i t y . '  42  U .S ,C ,

€  1 ? - l  ? ?  A r - r - o r r - l i n o l  r r  t ^  s - F f  F  a  r - l a r n  n r r r s  a n -  l o  T i r  1 e  j  I  O I
J  ! L I J L

f h a  A n a  p l ^ i n t i f f  m r r q t  s h o w  ( 1 )  f  h a l -  T a \ / ^ r a  w ^ s  a  o r r a l i f i e dY " - '

i nd i v idua f  w i th  a  d i sab l l i t y ,  \ 2 )  t ha t  he  was  exc luded  f rom

n i r t  i . ' n , r f  i n r  ' r  o -  den ied  Lhe  bene f  i r - s  o f  a  pub l  i c  en t i t y ' s

se rv i ces ,  p rog rams ,  o r

/ . \  - " ec  hea 9 a r r l r L /  o r r q  \ J /

h i  s  n i  s a h i  I  i  f  r r .  S h n l - z  v .

ac t i v i t i es  o r  o the rw ise  d i sc r im ina ted

was  d i sc r jm ina ted  aga ins t  by  reason  o f

Ca tes ,  256  Y .3d  1 .011 ,  1419  (11 th  C i r .

2001 )  ( c i t i ng  42  U .  S .  C .
1  _ .

s  L IL32 ) . "  - Lne  Sup reme  uou - rE  o r  t ne

'  "D isc r im ina t . i on  c fa ims  under  the  Rehab i f i t a t i on  Ac t  a re
gove rned  h ' y  t he  same s tandards  used  i n  ADA cases  ,  "  Cash
. t .  S * i t h ,  23 I  F .3d  1301 /  1305  (11 th  C i r .  2000 )  .  A "  .  . es r . . , 1 t ,
t h i s  Cour t  w i l f  d i scuss  these  c fa lms  toge the r  by  focus ing  on  the
ADA.  Id .  a t  1305  n .2  ( "Cases  dec ided  under  the  Rehab i l i t a t i on
AcL  a re  p recedenc  f o r  cases  unde r  t he  ADA,  and  v i ce -ve rsa . " ) .

'  T h F  l A r . r ' r F . r a  n f  r h c  Q A  I  a  r . J p l  v  l -  - a . k .  t h a t  o I  t h e  A D A .  T h e  R A
n - n r z ' r J e q  r  h a r  "  f  n l  n  n l  h e - w i  s e  r r , r a L  f  i e d  i n d i v i d u a l  w i c h  ay L v v r v ! J

d i  s a h  i  -  r  i  r z  q h e -  s o  e l  r u  h r r  t e a s o n  o f  h e r  o f  h i s
r - l r  c a h r  l r l - r z  h e  c v r -  . r . . . l a . ]  f  r ^ r .  j - h a  n a - t  i . ' i n e F i ^ n  i -  h p  n a r r i  o d  f h e,  '  L ) ' .  ! e

bene f i cs  o f ,  o r  be  sub jec ted  t o  d i sc r im inaL - i on  unde r  any  p rog ram
. \ r  a ^ F i r r r f  r z  - a n e i r z i n n  r o - l e r p l  a i r , . r r - i a l  a S S i S L a n c e  . ' 2 9q u L r v r e t  J { / Y  r e q ! ! e !

U.S .C .  S  194  (emphas i s  added ) .  The  on l y  maEer i a l  d i f l e rence
be tween  the  RA and  the  ADA i s  t he  respec t i ve  causa t i on
r F . t r r  i  r a m a r f s  i n  e ^ r - L  c o u r t s  h a v e  F o u n d  t n a Lr  L q u r  r  L , " r , . L J  -  L r
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Un i ted  S ta tes  has  f ound  t ha t  s t a te  p r i sons  a re  a  pub l i c  en t i c y

sub iecL  to  T - i t f  e  IT  o f  t he  ADA.  B i r co l  I - -u - .  J .e rn . : ! 998 -  +J . '  480

E .3d  7012 t  1081  (1 ] - t h  C i r .  2001 )  ( c i t i ng  Pa .  Dep ' t  o f  Co r r .  v .

Yeskey ,  524  U .S .  206 ,  211  (1998 ) ) .

I n  t h i s  case ,  De fendan ts  do  no t  con tes t  whe the r  Tava ra  had

A  .1 , r ^  I  i  * r z '  n r  nen ta  l -  hea ILh  d i so rde r  unde r  t he  ADA.  Howeve r /

De fendancs  make  seve raJ  a rgumen ts  as  to  why  PJ  a in t - i f  f  has  fa i l ed

to  s ta te  a  c la im  based  on  e i t he r  t he  ADA o r  RA.  De fendan ts

con tend  t ha t  P fa i n t i f f ' s  c l a im  fa i l s  because  (1 )  P la i n t i f f

cannoL  show  Lha t  Tava ra  was  d .en  j  ed  any  bene f i u  by  reason  o f  h i s

d i sab i l i t y ;  (2J  any  c la im  based  on  i nadequa te  med ica f  t rea tmen t

1s  i ncogn izab fe  under  the  ADA and  RA;  and  (3 )  bo th  De fendan ts

GCHC and  GDOC a re  en t i t l ed  to  sove re ign  immun i t y  on  these

c la ims .

F i  r s i -  nF fan . l ^n tS  con tend  tha t  P l -a in t i f f  i s  unab fe  to  show

tha t  Tava ra  was  d i sc r im ina ted  aga ins t  " by  reason  o t  f  h i s l

d i sab i l i t y "  as  requ i red  by  42  U .S .C .  S  12132 .  I n  De fendan ts '

v iew ,  Tava ra  was  p rov ided  w i th  the  same t rea tmen t  as  eve ry  o the r

i nma te  and ,  as  a  r esu l t .  canno t  show  Lha t  he  was  d i sc r im inaced

aga ins t  because  o f  h i s  d - i sab i l i t y .  De fendancs '  a rgumenc ,

th i s  d i f f e rence  "was  immate r la l  where  the  p la in t i f f s '  c l a ims
were  based  on  a  fa i l u re  to  make  reasonab le  accommoda t ions  fo r
d i sabLed  i nd i v l dua l s ,  "  Gay lo r  v .  Ga .  Dep r t  o f  Na t .  Res . ,  No .
2 :11 -Cv -288 ,  20L3  WL  4790158 ,  a t  *3  (N .D .  ca .  Sep t .  6 ,
2013 )  ( c i L j ng  Benne t  Ne Ison  v .  La .  Bd .  o f  Regen ts ,  431  F .3d  448 ,
454  (5 th  C i r .  2005 )  ) .
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h n r r o r r o r  f  l r n . l ^ m a n f  ^ l  l r z  m i  s ] ] n c l e r s f  a n d s  t h e  - e . I l t i - e . f e n f  s  o f  b O t hs - t l  r L t t  J  u r  r v

the ADA and RA.

To  ma in ta in  a  c ]a im  under  the  ADA and  RA '  P la in t i f f  i s  no t

requ l red  to  a f l ege  tha t  De fendan ts  t rea ted  Tava ra  d i f f e ren t l y

f rom o the r  i nma tes  because  o f  h i s  d i sab i l i t y .n  Ra the r ,  t he  ADA

and  RA requ i re  tha t  t h i s  Cour t  cons ide r  whe the r  Tava ra  was

unab fe  to  access  se rv i ces  o r  bene f i t s  by  reason  o f  h i s

d i sab i l i t y .  See  Tennessee  v .  Lane ,  541  U .S .  509 ,  548 -49  (2004 ) .

!,1hen ind i v idua l  i s  unab fe  to  access  se rv i ces  o r  bene f i t s

because  o f  t he i r  d i sab i l i t y ,  t he  ADA and  RA requ i re  tha t  t he

en t i t y  p rov ides  su f f i c i en t  acco runoda t ions  to  ensu re  tha t  t he

jno j v j dua l  i s  pe rm i t t eo  access  Lo  t he  same  bene f i t s  and  se rv i ces

as  o the rs .  See ,  e .g . ,  Wo l f e  v .  F Ia .  Dep ' t .  o f  Co r r ' ,  5 : 10 -cv -

663 ,  201 ,2  WL  4052334 ,  a t  *5  (N .D .  F1a .  Sep t .  14 ,  2A12 )  ( f i nd i ng

tha t  t he  F fo r i da  Depar tmen t  o f  Co r rec t . i ons  was  "de l i be ra te l y

n  f he  Cou r t  acknowLedges  cha r -  De fendanLs  have  c i Led  auLho r i t y  f o r
the  p ropos i t i on  tha t  P fa in t i f f  mus t  be  ab le  to  show tha t  Tava ra
was  t rea ted  d i f f e ren t l y  f rom o the t :  i nma tes  because  o f  h i s
r i i c : h i l  i ' r r  q a a -  F  ^  R a a  ' . l o r  \ /  M . K o . i  L h e n ,  5 : 1 - L - C v - 3 1 6 ,  2 0 1 2'::1 :-:-:-:' :::i-::ji------ i-=

WL 3938255 ,  a t  *6  ( deny ing  an  ADA c .La im  based  on  a  f a i f u re  t o
show tha t  t he  deceden t  was  t rea ted  d i f f e ren t f y  t han  o the r
i nma tes " ) ;  S t i l e s  v .  Judes ,  B :1 ' 2 - cv -a231  5 ,  2413  U .S .  D i s t .  LEXTS
124481  ,  aL .21  (M .D .  F fa .  Aug .  30 .  2013 )  ( f i nd i ng  t ha t  t he re  was
no  bas i s  fo r  an  ADA c fa im  where  the  p la in t i f f  was  unab le  to
a l l ege  t ha t  t he  j a i l ' s  dec i s i on  ! o  p l ace  t he  i nma te  rn
res t ra i nLs  o r  i so fa t i on  was  because  o f  h i s  d i sab i l i t y )  .  Howeve r ,
none  o f  t hese  cases  a re  con t ro l l i ng  on  th i s  Cour t  '  To  the  ex ten t
tha t  t hose  cases  ho fd  tha t  Tava l :a  had  to  be  t rea ted  d i f f e ren t l y
Lhan  o the r  i nmaLes  because  o f  h i s  d i sab i l i t y ,  r h i s  Cou rL  does
no t  ag ree .
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. h ;  I  I f  t ,  + ^q v r a l  L  y

bene f i  Ls  and  se  r v i ces a t  Smi th

i nd i f f e ren t  t o  P la i n t i f f r s

bo th  Lh rough  t he i r  acL ions

In  he r  comp la in t ,

o f  Tava ra ' s  d l sab i I i t y

" i nd i v idua f  w i th
mod i f i ca t i ons

n ^ ^ . J  f ^ -  -  r ^ a ^ ^ - - h l a  r n n n m m n d : r  i  n nr r a g ! , r  L v !  o  ! s o 5 ( , r r d l r f

r . z t  r - h A i  r  n a l  i  ^ i  ^ c . , \  5

D l a i n t i  "  h a c  a -  e . r o . i  I  n a -  h a  s F \ / e r i j -  \ /w v ! r L J

f im i ted  h i s

o f fe  red q 1 -  : ' -  6  D r i  c n n

"  De fendan ts  a l so  con tend  tha t  ne i the r  T i t l e  I I  o f  t he  ADA no r
t h e  R A  - F a r ' r i  r F  a - r - o T ' r r r . l : f  i a . q  

- 1  q t t n h r l r f  n f  t h c i r  n n e i r - i n nJ q t / y v ! L v I P v J f - . v l l '

Defendan ts  c i t e  t ha t  ne i the r  o f  t hese  s ta tu tes  exp ress l y  men t ion
accommoda t ions ,  wh j - l e  bo th  T i t l e  I  and  T i t l e  I I I  o f  t he  ADA
con ta in  a  de f i n i t l on  o f  d - i sc r im ina t i on  tha t  i nc ludes  ' . r nak ing

reasonab fe  acco runoda t i ons ,  "  Compare  42  U ,S .C .  S  12131 ,  and  29
U .S .C .  S  794 ,  w i t h  42  U .S .C .  S t27L2 (b )  ( 5 )  (A )  ,  a r ' d  42  U .S .C .
S  12182  (b )  ( 2 )  (A )  ( i l )  .  As  a  resu l t ,  De fendan ts  con rend  rna r
"P fa in t i f f  canno t  use  T i t l e  f f  t o  comp la in  o f  an  a - l - I eg red  fa i l u re
to  accom.noda te  o r  mod i f y .  "  (Doc .  53  a t  L2 . )  De fendan ts  concede
thac  ce r t a i n  adm in j  s t r ac  i ve  regu fa t i ons  unde r  T j t I e  l I  r equ i re
accommodar - i ons ,  (  l d_ : )  However ,  De fendanLs  a rgue  tha t  t hese
regu la t i ons  a re  j nv l - f  i d  as  they  exceed  rhe  r i gh t . s  c rea ted  unoer
the  s ta ru te .  I n  B i  r co .L I ,  Lhe  E levench  C i r cu  i  L  I e f t  open  rhe
o L l e s r i  o n  o f  r ^ r h c f  h o r  r e n r r l  r t  i  a n c r F a l t r  i  r i  n a - Y  r a , a  q . ' \ n r l - . 1  ^

accommoda t i ons  exceeded  t he  scope  o f  T i t l e  I I .  490  F .3d  a t  1082
n .1 .  Howeve r ,  t h i s  Cou r t  f i nds  t ha t  bo th  t he  s ta tu to r y  l anguage
o f  t he  ADA and  che  we igh t  o f  au lho r i t y  suppo r t s  t he  f i nd ing  t ha t
regu la t i ons  requ i r i ng  acco ronoda t ions  under  the  ADA a re  no t
o u r s i . l e  l  h e  o r a n r  o f  q f ^ 1  h a r i  r r ra u L r L v I r L v '

As  a  sLa r r i ng  po in t ,  T i r - 1e  I I  p rov i des  p ro rec t i ons  f o r  a
"qua l i f i ed  i nd i v i dua l  w i t h  a  d i sab i t i r y . , .  42  U .S .C .  S  12132 .
The  ADA de f i nes  a  qua l i f i ed  i nd l v idua l  w i th  a  d i sab i l i t y  as  an

d isab iL i t y  who ,  w i th  o r  w i thou t  reasonab l -e
mee ts  t . he  essen r i a l  e l i g i b i l j  Ey  requ i remen ts

f a -  t  h F  r o r - e i  n l  n t  s e r v i . e s  . ) r  l h e  n a r i - . i - i n a t  i n n  i n  n r n n r :- - -  I - ,  _ Y - * m s  o I
ac t  i v i t i e s  p rov ided  by  a  pub l i c  en r i t y . ,  AZ  U .S .C .  S  f 2L3 f (2 ) .
Mo - reove r ,  oLhe r  cou r r s  have  recogn i  zed  . . f  i r I e  f i ' s  a f f i rma t . r ve
ob l i ga t . i on  t o  accommoda te .  "  Lane ,  541  U .S .  a t  b I2 ;  see  a ] so
t r r ame  v .  C j  Ly  o f  A r l i ng ton ,  651  E .3d  215 ,  ZZ3  (5Lh  C i r - .  2O f f y ;
Gay Io r  v .  Ga .  Dep t .  o f  Na t .  Res . ,  2 : I I - c v -ZBB ,  2O l3  WL  4790159 ,
a t  *5  (N .D .  ca .  Sep t .  6 ,  2013 ) .  As  a  resu l t ,  t he  Cou r t  r e j ec t s
De fendan ts '  a rgumen t  t ha t  - r egu faL  Lons  requ i r i ng  accommoda t i ons
a re  ou t s i de  o f  t he  s ta tu to r y  g ' r an t  i n  T i t l e  f f .
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spec i f i ca f l y  access  t o  sa fe  hous ing .6  Acco rd ing l y ,  P fa i n t i f f

con tends  tha t  De fendan ts  shou l -d  have  p rov ided  Tava ra  w i th  p rope r

accommoda t ions ,  wh ich  wou ld  have  a f l owed  Tava ra  to  access  those

bene f i t s  and  se rv i ces  a t  t he  j a i l  f i ke  a l f  o t he r  i nma tes .  r n

P fa in t i f f ' s  v iew  these  acco rnmoda t ions  wou- ld  have  i nc luded

d  i  f f e ren t  ce l  I  b l  acemen t  and  men ta l  hea l th  t rea tmen t .  Because

Tavara  was  no t  p rov ided  w i th  these  accommoda t j -ons  and ,

j - h F r F f ^ r c  -  r e m a  i n e d  u n a b f e  t o  a c c e s s  c e r t a i n  b e n e f i t s  a n d

n r - i - - i  F €  h ^ q  n r l - ) n e r l \ /  s t - ;  e d  a  C l a i m  C h a L  T a V a r a  W a SS s . L  v - L L S J .  !  r r q .  y ! v I J u ! f  J  J L q s L u

den ied  access  by  reason  o f  h i s  d i sab i - l i t y  as  requ i red  by  t he  ADA

a n o  R A .

Nex t ,  De fendan ts  con tend  tha t  P la in t i f f  has  fa i l ed  to  s ta te

a  c la im  fo r  wh lch  re l i e f  can  be  g ran ted  because  a  c fa im  under

the  ADA and  RA canno t  be  based  on  an  a f feqa t i on  tha t  De fendan ts

GDOC and  GCHC p rov ided  i nadequa te  t r eaLmen t  o I  Tava ra ' s

r l i s a h i l i i r r  T j -  i e  i . r u e  t h a t  n e i t h e l  t h e  A D A  n o l

r r c d i  r - a '  m a  ,  n r i r - T  ' . e  c l a i m s .c t 5  d  r r r s a r r i  L U  P u r D u r  -  r  q  - y ! q u e  - L

RA can be used

See  Sch iavo  ex

o  P fa in t i f f  con tends  tha t  ?ava ra  was  den ied  the  bene f i t  and
se rv i ce  o f  sa fe  hous ing  due  t o  h i s  d i sab i f i Ly .  De fendan ts  do  no t
chaL fenge  P la i nL i f f ' s  con tenL ion  l ha t  sa fe  hous ing  i s  a  bene f i c
o r  se rv i ce  t ha r  qua f i l i e s  unde r  t he  ADA and  RA .  Acco rd ing l y ,  t he
Cou r t  accepLs  P la i n t i f f ' s  a -L l , ega t  i on  as  su f f i c i enE  when  ru l i ng
on  t h r s  mo t i on ,
'  De fendan ts  a l so  a rgue  t haL ,  a t  t he  ve ry  l easL ,  t hese  c l a ims
shou ]d  fa i . l  unde r  the  RA because  the  causa t i on  i n  t he  RA i s  more
r i go rous  t han  Lhe  scanda rd  i n  Lhe  ADA.  See  sup ra  p .  I 7  n ,3 .  As
n r o r ' i n . c l r r  n n - a d  h n w F \ . F r -  a . , r r r - s  h a r r e  f n t r n r ' l  t h a '  a r r z  d i  f f e r e n c ey r c v  ' v s J  r  J  I v  L L u ,

i n  Lhe  causa t j on  requ  I  r emen ts  a re  imma te r i a l  when  p la i n l i f f s  a re
aJ leg ing  a  c -La im  based  on  a  f a i  l u . r e  t o  p rov ide  p rope r
accommoda t l0ns .
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r e1 .  Sch lnd fe r  v .  Sch lavo ,  403  F .3d  : - 289 ,  I 294  (11 - t h  C i r '  2005 )

( re l y i ng  on  B ryan t  v .  Mad igan ,  84  E '3d  246 ,  249  l ' l t ] n  C i r '  1996 )

' . r  t - ha  n -annq ' l i o r  t ha l  che  ADA i s  no t  v i o l a ted  s imp l y  by  a

p r i son ' s  f a i f u re  t o  a t t end  t o  t he  med . i ca l  needs  o f  a  d i sab fed

pe rson ) ;  see  a l so  F i t zge ra ld  ,  v '  Co r r .  Co rp .  o f  Am.  /  403  F '  3d

IL34 ,  1L44  (1O th  C i r .  2005 )  ( conc lud ing  t ha t  " ne j - t he r  t he  ADA

nor  the  Rehab i l i t a t i on  Ac t  p rov ide  remed ies  fo r  a l l eged  med ica l

neg l i gence " ) .

t h  l - o -  r - n m n r a : n l -  -  P - a i r t r f f  c l a i m s  L h a r  T a v a r a  h l a s  n o L
v v r r r l / r e  ! r L a .

n r n r , : d e e l  w i t - h  ^ d e o r a r e  m e d i c a l  c a r e  b e f o r e  o r  d u r i n g  h i s  s u i c i d e

L - ' ' +  ^ ^ - ^ ^ ^ 6 s  L h a t  L h e  A D A  a n d  f { A  w e r e  n o t  d e s i g n e d  t od  L  Le r r lP  L

s | n n o r f  c l a i n s  o f  n a . 4 i n : 1  r e l n r : r - - i 6 q .  H O V J e V e T /  P l a i n t i f fr  u y P v !

a l  l F f l a s  t h a r  r l " i s  c a s e  i s  d i f f e r e n L  b e c a u s e  s h e  i s  a l l e g i n g  t h a t

T a \ / a r a  w a s  c o m o L e t e l  l r  d a n r  A . i  a - - F q s  - n  m e d i C a l  c a r e .  A S  s u c h ,* u J  u v . '  P + e  e e +  y

s h e  a I I e o e s  r h a r  m e d i  r : a l  a . - . : e q s  ' s  i u s t  a n o t h e r  a c c o m m o d a t i o nJ r 1 L  q t r u Y v u

t haL  Tava ra  was  noL  p rov ided ,  The  Cou r t ,  howeve r ,  canno t  ag ree -

PLa inc  i  f f ' s  c f a jm  tha t  Tava ra  was  p rov ided  w i t h  i nadequa te

med ica l  ca re  when  he  was  no t  t rea ted  fo r  h i s  men ta f  i l l nesses  i s

t he  e . xac t  t vne  o f  c  ^ 'm  t l ^ ^ l  i s  imoe rm i  ss i b fe  unde r  Lhe  ADA and
L ) ' I l v  v /

RA.  Ne i the r  t he  ADA no r  RA were  des igned  to  cons ide r  t he

r . r a - r , , : , - \ /  n f  r na r l i r - e l  t r ea tmen t  f o r  a  d i saO i l  i  r y .  As  a  resuJc ,

these  c la ims  fa i f  t o  t he  ex ten t  t hey  a re  p rem. i sed

inadequa te  t r ea tmen t  o f  Tava ra ' s  d i sab i l i t y .
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However .  t he  Cour t  no tes  tha t  P fa in t l f f  a l so  ma in ta ins  a

c la im  under  the  ADA and  RA tha t  Tava ra ' s  d i sab i l i t y  was  no t

p rope r l y  accommoda ted  by  p l ac j . ng  h im  i n  an  app rop r i a te  ce l  I  '  A

c la im  tha t  Tava ra  was  no t  p rov ided  w i th  a  reasonab fe  hous ing

accommoda t ion  i n  l i gh t  o f  h i s  d i sab i l i t y  1s  ma te r ia lLy  d i f f e ren t

f  r om any  c l a im  tha t  he  was  p rov ided  w i t h  Lnadequa te  med  i ca f

t rea tmen t .  As  such ,  t o  t he  ex ten t  t ha t  P fa in t i f f ' s  c la im  i - s

n r c m i  s c . ]  . n  f h e  f a i l r r - e  t o  n - o v i d e  c e r L . a i n  a c c o r n r n o d a t i o n s

r e l a ted  t o  Tava ra ' s  d i sab i l i t y ,  such  as  an  app rop r i a te  ce l l

ass i qnmen t ,  t hen  t h i s  c l a im  su rv i ves  '

F ina f f y ,  De fendan t  con tends  tha t  PLa in t i f f ' s  c la ims  mus t  be

d ism issed  because  De fendan ts  GDOC and  GCHC a re  en t i t l ed  to

i m m r r n i t r r  w i f  h  r e s o e c -  l _ n  r - - a r n c  h ' o t t o h t  u n d e r  t h e  A D A  a n d  R A . 8

Defendan ts  con tend  tha t  t he  ADA and  RA on ly  p rov ide  a  l im l ted

wa ive r  o f  t he  s ta te ' s  immun i t y  when  the re  i s  conduc t  t ha t

v io la tes  the  Cons t i t u t i on .  Because  P la in t i f f  has  no t  a l - f eged  a

cons t i t u t i ona f  v io fa t i on  by  e i t he r  De fendan ts  GDOC o r  GCHCf

De Iendan ts  a rgue  t haL .  i r nnun i t y  ba rs  P la i n t i f f ' s  c ] a ims  b rough t

under  the  ADA and  RA.

o  P la i n t i f l  a l l eges  i n  he r  b r i e f  Lha ' -  De fendan ts  wa i ved  any  . r i ghL
.n  - l : im  r r n rn r rn i  - \ /  k \A .anqF  na fanc lan f  e l ec ted  t o  r emove  Lh iS  caSe
to  th i s  Cour t .  The  reco rd  does  no t  re f l ec t  t ha t  t h i s  case  was
eve r  removed .  Ra the r ,  t he  reco rd  shows  tha t  P la in t i f f  f i f ed  su i t
i n  t h i s  Cou r t .  (Doc .  1 . )  Wh i l e  t he  Cou r t  canno t  d l sce rn  whe the r
Lh i s  as  s  imp -Ly  an  e . r . r o . r  by  P la i nc i f f ' s  aL to rney  o . r  an  a t t emp t  t o
m is l ead  t he  Cou r t ,  t h i s  a rgumen t  i s  r e l ec ted .
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DeIendanLs '  a rgumen t ,  howeve r ,  i s  unconv inc i  ng  '  I n  f ac t '

D o f c n r i : n - q '  a - . r , r n F " r t  L r n - d e . q  r n o n  A  ' r i  v o l o u s  a t l - e m p t  t o  m i s - L e a d

t h i s  Cou r t  i n t o  e r ro r .  F i r s t '  i t  i s  we l l  se t t l - ed  t ha t  en ta t i es

wa rve  t he l r  r i gh t  Lo  c l a im  immun iEy  f o r  c l a ims  b rough t  pu rsuan t

to  the  RA by  accep t i ng  fede ra l  f unds .  Gar re t t  v .  Un iv .  o f  A la .

a t  B i rm inqham Bd .  o f  T rus tees ,  344  F .3d  12BB '  1 ' 293  ( : - l - t h  C l r .

2003 ) .  I n  t h i s  case ,  P la i n t i f f  has  p fa i n f y  a l l eged  i n  he r

+F - l -  t - ^ t h  De fenoan ts  GDoc  and  GCHC have  accep ted( - \ J r L r P r c r ! r r L

f ede ra . I  f unds .  (Doc .  52 ,  t l 9 l  ? ,  B . )  As  such '  De fendan ts  a re  no t

a n r i  r ' l a , - J  r n  i m m r r n i f  v  {  r ' t r  : n r r  r l a i ' r q  l - r n ' t n h r  n  r r c r r : r T _  t n  r h e  R A .r ! j  r  v !  a t t t r  w L u L ) t ' J  t / q l  e e q r r !

Wi th  respec t  t o  t he  ADA c la ims ,  cou r t s  have  found  tha t  when

the re  i s  an  ex i s t i ng  c la im  under  the  RA fo r  a  fa i l u re  to

accommoda te ,  cou r t s  need  no t  cons ide r  whe the r  T i t l e  I I  o f  t he

a f r A  . l - \ r ^ ^ r i a e  r h a  s i a f c /  e  i m m r r n i l r ;  f o  s r r i r  S e F  G a v l o r  vn u n  a l l v g q L s J  r  I  
" u , , q r r +  

e l ,

Dep ' t  o f  Na t .  Res . ,  2 :LL -cv -288 ,  2013  WL  41  9A758 ,  a t  *3  (N 'D '

ca .  Sep t .  6 ,  2013 )  ( f i nd i ng  t ha t  as  l ong  as  a  p l a i n t i f f

ma in ta ined  a  c la im  pu rsuan t  t o  sec t i on  504  o f  t he  RA '  t he re  was

no  need  t o  cons ide r  t he  i s sue  o f  ab roga t i on  unde r  T i t f e  I I  o f

Lhe  ADA)  .  I n  mak ing  t h i s  de te rm jnau ion ,  cou rLS  reason  Lha t  t he re

i s  no  ma te r ia l  d i f f e rence  be tween  RA and  ADA c -La ims  fo r  a

fa i l - u re  to  acco runoda te .  I d , ;  Benne t -Ne .Lson  v .  La .  Bd .  o f

Regen ts ,  431  F .3d  448 ,  455  (5 th  C i r .  2005 )  ( "  IH ]av ing  a l r eady

t - F l . l  i h ^ ,  s o r r e r c ' o l  i n r " r r . n ' 1 -  r ,  . ] ^ a q  n n  l ' \ a -  l -  l ^ F  a n n e l  l a n - s r  C L a i mt  r v v u r ! ! Y / l

unde r  L rhe  RA I  ,  we  need  no t  add ress  aL  t h i s  j uncLu re  rhe  i s sue
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T

o f  ab roga t i on  unde r  T i t I e  T I  o f  t he  ADA,  because  t he  . r i gh t s  and

remed ies  unde r  e i t he r  a re  l he  sa ,n re  f o r  pu rposes  o f  ch i s  case . " ) .

Because  De fendan ts  GDOC and  GCHC have  wa ived  immun i t y  under  the

RA,  th i s  Cour t  f i nds  tha t  ne i the r  De fendan t  i s  en t i t l ed  to

in rmun i t y  on  c la ims  under  e . i t he r  t he  ADA o r  RA.

]V, STATE LAW TORT CLAIMS AGAINST DEFENDANTS GDOC AND GCHC

r i n a -  l r r -  P l a i n t ' F f  h r . \ ' - ^ h i -  c r r i -  : r a j n s t  D e f e n d a n t s  G D O C  a n d!  v ! v v Y r L e

CCHC aL leg jng  va r i ous  ac t s  o f  neg l i gence  pu rsuan t .  r o  s raLe  t o r t

l aw .  I n  Lhe i r  mo t i on  f o r  sumrna ry  j udgmen t .  De fendanEs  con tend

tha t  any  s ta te  t o r t  f aw  c ]a im  shou fd  be  d i sm issed  because  (1 )

sove re ign  immun i t y  p ro tec ts  bo r -h  De fendanrs  GDOC and  GCHC f rom

su i t ;  and  (2 )  P la i n t i f f ' s  an re  L i t em no t i ce  was  de f i c i en t .  A f t e r

ca re fuL  cons ide raL  j , on .  t he  Cou r t  can  on l y  pa r t - i a I I y  ag ree .

A. Sovereign lmmuni- ty

De fendan ts  f i r s t  con tend  tha t  P fa in t i f f  i s  unab fe  ro

m a i n t a i n  a  t o r t  6 1 3 i n  : a : i n e r  n a f a h n - n l - s  G D O C  a n d  G C H C  b e c a u s e

t hose  en t i t i es  a re  en t i t l ed  to  sove re ign  immun i t y .  cene ra l l y l

t he  s ra te  and  i t s  en r i t . i e s  a re  p ro tec red  f r om su iL  by  sove re  i gn

. i r l r nun i t y .  Ga .  Cons t .  a rL .  I ,  S  T t ,  5 l  IX  (e )  .  I n  j 992 ,  howeve r ,

t he  Cene ra l  Assemb ly  passed  t he  Geo rg ia  To rc  C la ims  Ac t  ( *GTCA. )

as  a  .L im . i t ed  wa ive r  o f  t he  s ta te ,  s  sove re ign  immun i t y  f o r

va r i ous  t o r t  c l a ims .  O .C .G .A .  S  50 -21 -20 .  W i th i n  t he  GTCA,  t he

Genera . l  Assemb ly  p rov ided  th . i r t een  excep t tons  tha t  l im i t  when

the  wa i ve r  o f  sove re ign  i nLnun i t y  app l i es .  O .C .c .A .  S  5O-2L -24 .
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| -  r l ^ : s  . a s F -  D e f e n d a n t s  C O n t e n d  - h a 1 -  f h F  r . : I  a . l  n F . r ' l  i  e r c n n a

i n  t h i s  case  fa l - l s  under  the  " faw  en fo rcemen t  excep t i on / '  t o

GTCA 's  I  im i t ed  wa i ve r  o f  sove re ign  immun i  r y ,  Unde r  r h i s

excep t i  on ,  t he  s taL .e  -Ls  p ro tec !ed  f r om su iL  r e l a ted  t o  "Lhe

f : i  l r r r e  - n  n - n r r r  d e  . ' -  F h a  n a l -  h ^ - l  n €  n r a r r i d i n r r  l : r ^ r  c n f a r n a m a n fr  r u 4 L . Y  |  , s v r  ! - - ! v !

po l i ce .  o r  f i r e  p ro tec t i on .  "  O .C .c .A  S  5A -2 I -24 (6 ) .  De fenqancs

a rgue  t ha t  t he  co r rec t i ona f  o f f i ce r s  i n  t h i s  case  we re

^ -  r ^ f c e m e n t  f u n c t i o n s  w h o n  - e s n r ^ . 1  i n n  - n  T n l z r r r / ^9  !  y v . . J  l  : l Y  ' v

su i c i de ,  As  a  resu l t ,  De fendan ts  a rgue  t ha t  P fa i n t i f f ' s  c f a lm  r s

ba r red  by  rhe  excep l  i on  Lo  t he  s ta re ' 9  wa i ve r  o f  - L i ab i - L i t y .

A fLe r  ca re fuL  cons ide ra t i on ,  t he  Cou r t  does  noL  ag ree  t ha t  Ehe

ac t i ons  t ha t  make  t he  bas i s  o f  P fa i n t l f f ' s  t o r t  c f a im  a re  . l aw

en fo rcemen t  ac t i v i t i es .

As  a  s ta r t i ng  po in t ,  O .C .G .A  S  50 -21 -24 (5 )  does  no t  p rov ide

any  gu idance  as  to  whe the r  ac r i ng  as  a  co r rec t i ona - l  o f f i  ce r

qua l i f i es  as  p rov id ing  . I aw  en fo rcemen t .  I n  add i t i on ,  t he re

appears  to  be  no  Georg ia  case  faw  to  suppor t  t he  p ropos i t i on

tha t  c , l a ins  aga ins t  co r recL iona l  o f f i ce rs  a re  ba r red  under  cnac

law  en fo r cemenr  excepc ion  t o  E .he  wa i ve r  o f  t he  s ta te / s  sove re ign

immun i t y ,  However ,  a t  l eas t  one  Georg j -a  case ,  a l t hough  no t

spec i f i ca l l y  d i scuss ing  t he  l aw  en fo r cemen t  excepL ion ,  has

a f l owed  a  to r t  c fa im  fo r  conve rs ion  aga ins t  a  co r rec t i ona f

o f f i ce r  .  See  Romano  v .  ca .  Dep ' t  o f  Co r . r .  ,  303  Ga  .  App .  341  ,

350 ,  693  S .E .2d  521  ,  525  (2010 )  ( s t a t i ng r  t ha t  " I f ] r om the  f ace
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o f  t he  conp fa in l f  I t he  cou r t  cou fd  no t ]  conc fude  tha t  an

excep t i on  ro  t he  CTCA 's  wa i ve r  o f  sove re ign  immun i r y  app l i es " ) .

I ^  - ^ - r i  '  i ^ h  . \ e  C o u r t  f i n d s  n O  S U n ^ ^ 1 1 -  € . \ -  f h a  - r ^ n - S i t i o nr r v  r  q l J t J ( ,  !  P r e P U .

t ha t  co r recC iona l  o f f i ce r s  t yp i ca l l y  pe r f o rm  l aw  en fo r cemenL

du t i es  .  Pu rsuan t  t o  O .  C  .  c .  A .  S  42 -2 -LL ,  t he  Depa r tmen t  o f

Co r recc ions  i s  r asked  w i ch  adop t i ng  ru fes  rha t  gove rn  " che

*  
" ^ ' ^ ' - - : -  w o r L i  n r r  f p p d i n r r  n l n r h i n n  l - r a r l - h 6 n tr J t 9 r r r . r s r r L /  . ) ) v u : > r 1 ) 9 ,  N v L ^ _ t t g ,  ! s s r - - i 9 ,  u r v e r r - r . v ,  L r s a u , . . - . - _ ,

d i sc  i p l i ne ,  r ehab  i  l i t a t  j  on ,  t r a i n i ng ,  and  hosp i t a l  i za t j  on  o f  a l  f

i n m i l - 6 q  r - o m i  n n  r r n . l a r  i t c  n r r q + a r t r r  ' / Whi  I e  Lhese  t asks  a re

re f l ec t i ve  o f  t he  ro le  o f  a  t rad i t i ona f  co r rec t i ons  o f f i ce r ,

t hese  tasks  a re  no t  t yp i caL  l aw  en fo rcemen t  f unc t l ons .  As  a

resu l t ,  t h i s  Cour t  canno t  f i nd  tha t  t he  . I aw  en fo rcemen t

excep t i on  t o  t he  s ta te ' s  l im i t ed  wa i ve r  o f  I i ab i l i t y  i n  t he  GTCA

app l  i es  r n  t h i s  case .  Acco rd ing t y ,  De lendan ts  GDOC and  GCHC a re

no t  en t i t - l ed  to  sove re iqn  immun i t y  on  p la in t i f f / s  s ta te  - I aw  co rc

c l a ims .

B .  An te  L i t em No t i ce

Nex t ,  De fendan ts  con tend  tha t  p la in t i f f .  s  s ta te  l aw  co rc

c fa ims  shou ld  be  d i sm issed  because  p la in t i f f ,  s  an te  l - i t em no t i ce

was  de f i c i en t .  Pu rsuan t  t o  O .C .c .A  S  50 -21 -26 ,  a  pa r t y  w i t h  a

po tenL ja l  t o rL  c l a im  aga insL  t he  s taLe  mus t  p rov ide  rhe  s raLe

w i t h  no t i ce  p r i o r  t o  f i l i ng  su i t ,  Th i s  no t i ce  mus t  be  ma i l - ed  t o

che  R i sk  ManagenenL  D i v i s i on  o f  Lhe  Depa r t .men t  o f  Adm i n i s t . r a t i ve

Se rv i ces  and  " t he  s taLe  gove rnmen t  enL iLy ,  t he  acc  o r  om iss i ons
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o f  wh i ch  I en t i t y ]  a re  asse r ted  as  t he  bas i s  o f  t he  c l a im .  "

O .C .G .A .  S  50 -21 -26  (2 )  .  The  no t i ce  mus t  p rov ide :

(A )  The  name o f  t he  s ta te  gove rnmen t  en t i t y ,  t he  ac ts
o r  om i -ss ions  o f  wh ich  a re  asse r ted  as  the  bas i s  o f  t he
c la i rn ;  (B )  The  t ime  o f  t he  t ransac t i on  o r  occu r rence
ou t  o f  wh i ch  t he  l oss  a rose i  (C )  The  p l ace  o f  t he
t ransac t i on  o r  occu r rence ;  (D )  The  na tu re  o f  t he  _ loss
su f fe red , '  (E )  The  amoun t  o f  t he  foss  c la imed ;  and  (F )
The  ac ts  o r  om i -ss ions  wh ich  caused  the  foss ,

O .C .G .A .  S  50 -21 -26 (5 ) .  f n  assess ing  t he  su f f j  c i ency  o f  an  an te

.L i t em no t i ce ,  "  I s ] t r i c t  comp l i ance  w i t h  O .C .G .A .  S  50 -21 -26  (a )

r s  r equ i red .  "  K im  v .  Dep ' t  o f  T ransp .  ,  235  Ga .  App .  480 ,  481 ,

s10  s .E .2d  50 ,  52  (1998 ) .

In  th i s  case ,  De fendan t  con tends  tha t  t he  s ta te  to r t  c fa ims

aga ins t  bo th  De fendan ts  GCHC and  GDOC mus t  be  d i sn i ssed  because

P Ia jn t i f I  f a i l ed  t o  comp-Ly  w i t h  t he  no t i ce  requ i remen ts  as

de ta i f ed  i n  O .C ,c .A .  S  50 -21*26  i n  two  ways .  F i r s t ,  De fendan ts

a rgue  t ha t  P la i n t i f f f  s  an te  l i t em  no t i ce  was  de f i c i en t  w i t h

rn  na€ann=n t  GCHC because  P la i n t i f f  f a i l ed  Lo  i den t i f vL \ J  - L \ r E . . L  I  ! J ,

GCHC as  a  po ten t i a l  de fendan t  i n  he r  an te  l i t em no t i ce  and

subsequen t l y  f a i l ed  to  ma i f  t ha t  no t i ce  to  De fendan t  GCHC.  Wi th

respec t  t o  De fendan t  GDoc /  De fendan ts  con tend  t ha t  p fa i n t l f f ' s

no t i ce  was  de f i c i en t  because  i t  f a i l ed  to  p rope r l y  no t i f y

De fendan t  GDOC o f  any  c la ims  based  on  the  neg l i gence  o f  i t s

o f f i ce rs .  A f te r  ca re fu l  rev iew ,  t he  Cour t  f i nds  tha t  t he  dn re

L i tem no t r ce  was  on l y  de f i c i en t  w i th  respec t  t o  De fendan t  GDOC.

28



l

F i rs t ,  De fendan ts  a rgue  tha t  t he  an te  f i t em no t i ce  i n  t h i s

case  was  de f i c i en t  w i th  respec t  t o  De fendan t  GCHC because  i t  was

no t  ma i l ed  to  De fendan t  GCHC and  d id  no t  i den t l f y  De fendan t  GCHC

as  a  poss ib l e  de fendan t .  I t  j s  t r ue  t ha t  a  f a i l u re  t o  i den t i f y

app rop r i ace  de fendanL  and  send c o n v  o f  r h F  A n - a  t i L e m

no t i ce  t o  cha t  de fendan t  may  be  f a ta l  t ' o  a  p l a j n t i f t , s  c l a im .

See  Camp  v .  Cowe ta  CLy . ,  27L  Ga .  App .  349 ,  354 -55 ,  609  S .E .2d

695 ,  700  (2005 ) .  Ac  rhe  same  t ime ,  howeve r ,  che  Geo rg ia  Sup reme

Cour t  has  found  tha t  t he  an te  l i t em requ i remen ts  shou ld  no t  be

j  n te . r p re ted  us ing  a  "hype r -Lechn i ca l  cons r rucL ion , ,  o f  cne

s ta tu te ,  Cummings  v .  Ga .  Dep r t  o f  Juven i f e  Jus t i ce ,  282  Ga .  822 ,

824 ,  653  s .E .2d  129 ,  132  (200? ) .

In  C_gnun11gg .  a  p fa inL i f f  improper l y  sen r  a  copy  o f  an  anLe

I  i Lem noL i ce  Lo  rhe  Geo rg ia  Depa r tn ' en t  o f  T ranspo r ta t i on  i ns tead

a f  t he  ac tua l - l y  r espons ib l e  agency .  t he  Geo rg ia  Depa r tmen t  o f

Juven i l e  Jus t i ce .  I d .  a l  822 ,  653  S .E .2d  a t  730 -31 .  The  cou r t

he ld  tha t  t he  no t i ce  was  su f f i c i en t  because  the  p la in t i f f  had

jncomp leLe  know ledge  o f  t he  evenLS  g i v i ng  r i se  uo  he r  comp la inL

and ,  t he re f  o . r e .  app rop r i a te l y  a t t empLed  ro  no r i f y  Lhe  co r rec t

agency .  I d .  a t  132 ,  653  S .E .2d  a t  825  ( "  [T ]he  p l a i n  l anguage

requ i res  noL j ce  Lo  t he  agency  asse rLed  t o  be ,  r a the r  t han  t he

aqency  t hac  ac rua l l y  i s ,  r espons ib l e . , . ) .  I n  de te rm jn ing  rha t  r he

an te  l i t em no t . i ce  was  su f f i c i en t ,  t he  cou r t  re l i ed  on  the  fac t

tha t  t he re  was  no  p re jud i ce  to  the  Depar tmen t  o f  Juven i l e
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Jus t i ce  based  on  Lhe  p l a i n t i f f ' s  i naccu raLe  no t i ce .  - Ld .  a t  827 ,

653  S .E ,2d  a t  134 ,  Mo reove r ,  t he  cou r t  conc fuded  t ha t  because

I  h A  R  i  q k  l 4 a n a o e m e n f  ^ r '  -  ^ - -  - ^ - r i  a - p  l v  n . l  '  f ;  e d  a n c l  t h i sv ^  . . u - r u l j L r t L e r r L  l - l ' t v r r r u r r  w a J  a P P r \ J P '  L q e L r y

agency  was  t ne  p r ima ry  en t i t y  Lasked  w i t h  hand l  i ng  GTCA c la jms ,

t he  s ta te  had  a  su f f i c i en t  oppo ruun i r y  t o  i nvesL jga te  and  se tL l e

the  p i a i n t i l [ ' s  c l a im .  ] d .  a t .  826 -21  ,  653  S .E .2d  a t  733 .

I n  t h i s  case ,  P fa i n t i f f  no t i f i ed  bo th  t he  R i sk  Managemen t

D i v i s i on  and  De fendanL  GDOC o f  he r  i n t en t  t o  b r i ng  su i t .  T t  $ /as

no t  un t l l  f a te r  t ha t  P la in t i f f  f u r the r  . Lea rned  tha t  De fendan t

CCHC wou lo  be  an  app rop r i a re  pa rLy  Lo  j o -Ln  as  a  de fendan r .

A r - r - n r r l r  r r ,  I  r z  FhF  Cou rL  f  i  nds  t ha t  P f  a i n t i f  f  Su f  f  i c i en t  l v

n n r r n l  i  a , - l  r " r i i -  F  - h c  r e o r r ; r a m a n - s  f  o  n r o v i d e  a n  a n t e  I i t e m  n o t i c e

i n  acco rdance  w i t h  O .C .c .A .  S  50 -21 -26 .  Add i t i ona l l y ,  De fendan ts

have  o f fe red  no  a rgumen t  t ha t  De fendan t  GCHC has  su f fe red  any

. n e r -  i  ' i  r -  n - c -  r d i  r - e  h r z  f h c  I  a n k  n f  r o l i c e .  B e C a U S e  r h e  R i S k

[ 4 ^ n A . ] e ' n t r n  l i v i s i n i r  r r a q  n r r '  n a r  r r  - ^ - i f i e d  a n d  P l a i n c i f f  a s s e r t e d

- h e  a o e - r - i F s  1 - h i r  . h e  b e l i e v e d  c o  b e  ; 6 c n n r c i h - . o  i n  h a .  l ^ i a  u t

noL ice /  t he  Cour t  f i nds  tha t  he r  an te  f i t en  no t i ce  was  no t

de f i c j enL  due  Lo  he r  f a j l u re  t o  spec i f i ca l l y  l i s t  De  i endan t  GCHC

or  ma i l  t . he  noL i ce  Lo  LhaL  agency .  As  a  resu lL ,  De Iendan rs '

r eoues t  t ha t  t h i  s  Cou r t  d i sm iss  P la i n t i f f ' s  s t a te  f aw  to r t

r : l a i ' n s  ao^ ins l -  De fendan r  GCHC i s  den ied .

Nex t ,  De fendan ts  con tend  tha t  t he  an te  f i t em no t i ce  was

de f i c i en t  as  Lo  De IendanL  GDOC because  i r  d i d  no t  p rope r - l y  pu t
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EhaL  agency  on  no t i ce  o f  Ehe  a l f eged  s ra te  f aw  c l a jms  based  on

neg l  Lgence .  As  d j  s cussed  above ,  an  anLe  l i t em  no t i ce  mus t  pu l

the  s ta te  on  no t i ce  o f  " t he  ac ts  o r  om iss ions  wh ich  caused  the

]oss . "  O .C .G .A .  S  50 -21 -26 .  I n  t h i s  case ,  P la i n t i f f ' s  an te  l i t em

no t i ce  d i scusses  tha l  Tava ra  "was  no t  g i ven  adequa te  med ica l

a t ten t i on  fo r  h i s  seve re  nen ta l  d . i so rde r "  and  th i s  den iaL

cons t i t u ted  a  "de l i be ra te  i nd i f f e rence  to  se r ious  med ica f  needs , ,

i n  v l o fa t i on  o f  t he  Cons t i t u t i on .  (Doc .  52 ,  A t t ach .  1 . )  Fu r t he r ,

P la j n t j f f  c i t ed  "a  l ack  o f  t r a j n i ng  and  l ack  o f  po l i c i es  and

p rocedu res  t owa rds  Lhe  p roLecL ion  o f  i nma tes  f r om i n rna re  se l f -

i n I I i c ced  i n j u r i es . "  (  t d .  )  De fendanLs  a rgue  t ha r  no th i ng  i n  t . he

an te  f i t em wou ld  have  pu t  De fendan t  GDOC on  no t i ce  tha t

P fa i n t i f f  had  a  c l a im  based  on  GDOC,  s  o r  t he  o f f i ce r s ,

neg l i gence  i n  r eacc ing  and  respond ing  t o  Tava ra ' s  su i c i de .

As  a  s ra r t i ng  po in t ,  " I t l he  an re  l i t em  no t i ce  regu i remen t  s

se rve  l he  pu rpose  o f  ' ensu_ r  I  i ng l  t ha t  t he  s taLe  rece j  ves

adequaLe  no ! . i ce  o f  t he  c . l  a im  t o  f ac i l L t a te  seL t f emenc  be fo re  t he

f i 1 i - ^  ^ €  -  r ^ , , ^ , , : t s  |  x! r ! f , r r v  v !  o  r a w D L t ! L .

Deve l  opmen ta l  D i sab i -L i t i es ,  329  Ga .  App .  384 ,  385 ,  165  S .E .2d

385 .  387  (2014 )  { quo r j  ng  W i l f j ams  v .  Ga .  Dep ,  L  o f  Human  Res . ,

212  Ga .  624 ,  625 ,  532  S .E .2d  40L ,  4A3  (2000 ) .  W i t h  r h i s  soa f  i n

m ind ,  t he  Cour t  f i nds  tha t  t he  an te  l i t em no t i ce  wds

i n < r . F f  i - i 6 - F  * ^  n , , r -  L h e  S I a t e  O n  n O L i C e  . 1 s  n o t e n f  i A l  n c r r r  i . r c n n ov -  P v L U r r L f  
q f  r I c 9 - r  9 u r r e c

c la im-s  i n  t he  response  to  Tava ra ,  s  dea th .  No th inq  i n  t he  no t i ce

Dorn  v .  Ga .  Dep ' t  o f  Behav io ra l  Hea f t h  { _
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wou ld  have  a l e r t ed  De fendan r  GDOC thac  P -La in t i f  f  wou ld  have  a

c la i -m  based  on  the  neq l i qence  o f  t he  i nd i v iduaL  o f f i ce rs  tha t

responded  t o  Tava ra ' s  su i c i de .  As  a  resu l t ,  P l a i nu i f f ' s  s t a te

l aw  c l a im  based  on  GDOC's  neg l  i gence  i n  r espond ing  ro  Tava ra ' s

su i c i de  i s  d i sm issed ,  e

CONCI,US ION

For  che  fo rego ing  reasons f  De fendan ts '  moL ion  i s  GR jA I {TED IN

PAR! and DENfBD fN PART. With respect to Pfaint i f f ,  s c l -aims

ag ra ins t  De fendan t  f { i f  f  i ams  unde r  42  U .S .C ,  S  1983 ,  De fendan ts '

moc ion  i s  GR jA I {TED.  Acco rd ingLy , P la i n t i f f ' s  c f a ims  f o r

de f i be ra te  i nd i f f e rence  aga j -ns t  De fendan t  W i . l f i ans  based  on

hav ing  a  po l i cy  o f  de l i be ra te  i nd i f f e rence  to  the  med ica f  neeos

o f  i nma tes  and  fa j - l i ng  to  t ra in  h i s  s ta f f  a re  D ISMISSED.  Wi th

respec t  t o  P - la in t i f  f  ' s  c l a ims  under  the  ADA and  RA,  De fendan ts ,

mot ion is GR;NiITED to the extenl  that these cl-aims are premised

fa i . Lu re  to  p rov ide  med ica l  t r ea tmen t .  However ,  t o  t heon

ex ten t  t ha t  t he  c ]a ims  under  the  ADA and RA are  based  on

"  A l t hough  no t  enL i re l y  c l ea r  f r om the  amen< led  comp la inc ,  t he
bas i s  o f  che  neg l i gence  c l a im  aga ins l  De fendan t  GCHC seems  Lo  oe
p remised  on  a  fa i l - u re  to  p rov ide  Tava ra  w i th  men ta l  hea l th
t r ea tmen t  p r i o r  t o  h i s  dea th ,  (Doc .  52  aL  14 . )  As  t he  an te  l i t em
exp ress l y  r e fe renced  c l a ims  a r i s i ng  f r om rhe  f a i _u re  t o  p rov ide
med i ca l  ca re  p r i o r  t o  h i s  su i c i de ,  t h i s  c l a im  canno t  be
d i sm issed  f o r  a  I ack  o f  no t i ce .  (Doc .  52 ,  A t t ach .  1 . )  Howeve r ,
t o  t he  exLen t  cha t  any  c l a im  i s  b rough r  aga ins r  De fenoanL  GCHC
based  on  t he  neg l i gence  a f  va r i ous  responde rs  t o  Tava ra ' s
ongo ing  su i c ide  th i s  c la im  mus t  be  d i sm issed .  As  d i scussed ,
the re  was  no  no t i ce  p rov ided  i n  the  an te  l i t em no t i ce  tha t
P fa in t i f f  ma in ta ined  a  c la im  based  on  the  neg l i gence  o f  t he
ind j v i d - : a l  o f l i ce r s  i n  r espond ing  ro  Tava ra ' s  ongo ing  su i c i de .
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f  a i  l r t r e  r o  n r o v i  r J e  n r o n e r  a r - r : o n n o d a t i  o - s  -  . ) e f  c n d a n r s '  m o t i O n  j S
t v  y ! v v

DENIED and  these  c .La ins  rema in .  W i th  respec t  t o  P la in t i f f ' s

s ta le  l aw  c fa ims  based  on  De fendan t  GDOC/  s  neg l j . gence ,

De fendan ts '  mo t ion  i s  GR N i ITED and  these  c la ims  a re  D Is l { I ssED.

u - r ^ , p \ / a r  w : j - l -  r F q n p ^ -  - - - .  - ^ ^ l  i ^ ^ - ^ p  r ' l  : i r  h r n  r n h l -  a . f a i n s L,  L J t J S ( , L  L w  a r l y  I I s y  I  r Y E r r u E  L r  q f r t L  v ! v u y r r L  q Y

Defendan t  GCHC fo r  a  fa rLu re  to  p rov ide  Tava ra  w i th  t rea tmen t .

p r i o r  t o  h i s  dea th ,  De fendan ts '  mo t ion  i s  DENIED.

A t  t he  conc l -us ion  o f  t h i s  o rde r .  P fa in t i f f  i s  f e f t  w i th  fe$ ,

su . r v i  v i ng  c fa ims .  P la i n t i f f ' s  c l a ims  aga ins r  De lendan ts  She lby

and  D ickson  fo r  de l i be ra te  i nd i f f e rence  rema in ,  I n  add i t i on ,

P la in t i f f ' s  c la im  aga ins t  De fendan ts  GDOC and  GCHC under  the  ADA

and  the  RA based  on  a  fa i f u re  to  accommoda te  Tava ra ' s  d i sab i l i t v

rema in .  F i na l I y ,  P la i n t i f f ' s  c l a im  aga ins t  De fendan t  GCHC fo r

f L F  e " 1 r -  i t , r r l q  e l  l c r r e  n e o l  i o e - r - e  : n  F A :  l i n . r  f n  n r n r , i r i e  - a l r a r , a  
w , i t h

menLa l  hea lLh  t r eaLmenc  se rv i ces  p r i o r  co  h i s  dea th  su . r v i ves .

so oRDERED * i '  2O4av

UNITED STATES D ]STRICT COURT
SOUTHERN DISTRICT OF GEORGIA

n f  F a l . r n r r r r r  2 O l e

W I L L I A M  T .  M O O R E I  J R q


