
THE UNITED SdATES DISTRICT COURT !FQ* uNsTHtcT COUBT
THE SOUTIIERN DISTRICT OF GEORGIeSt$*:tilaf n [Jlstllct of G..

sAvAltNAH DIVISION Fil6d [n Oftlce

SONYA DIAMOND,

P l a i n t i f f ,

P U B L I X  S U P E R  M A R K E T S ,  I N C .  ,

De fendant .

CASE NO.  CV417 -O3O

Be fo re

Judgmen t .

mo t i on  i s

DIMISSSED.

c lose  t h i  s

ORDER

the  Cour t  i s  De fendan t ' s  Mo t ion  fo r  Sumnary

(Doc ,  I ' 1  . )  Eo r  ] t f t e  f o l l ow ing  reasons /  De fendan t ' s

GRANTED.  As  a  resu l t ,  P fa in t i f f ' s  comp la in t  i s

(Doc .  L ,  Ex .  A . )  The  C le r k  o f  Cou r t  i s  D IRECTED to

BACKGROUND

Th ls  case  a r i ses  f rom an  i nc iden t  i n  wh ich  a  cus tomer  a t  a

loca f  Pub l i x  t r i pped  and  fe l l  ove r  a  sca le  l oca ted  nea r  the

s to re ' s  en t r yway .  On  o r  abou t  Janua ry  21 ,  2015 ,  P la i n t i f f  Sonya

D iamond  was  shopp ing  aL  De fendan t ' s  g - roce ry  s to re  l oca ted  on

5500  Abe rco rn  S t ree t ,  Su i t e  #2 ,  Savannah .  Geo rg ia ,  31405 .  (Doc .

I ,  Ex .  A  ! l  5 . )  A f t e r  P fa i n t i f f  pa id  f o r  he r  g roce r i es ,  one  o f

na fe *d :n r ' s  emn lovees  t ooK  P la i n t i f l ' s  g roce r i es  and  shopp lng

ca r t  and  began  wa l k i ng  w i t . h  PLa in t i f f  t o  he r  veh i c l - e .  (Doc .  17 '

A t tach .  1  a t  56 -51  .  )  BecaUse  o f  t he  b r i gh tness  o f  t he  sun .
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Pfa in t i f f  r emoved .  he r  b i f oca f  l enses  and  began  to  Look  fo r  he r

q  r , r . r  acsas  i  n  l - e r  o r l r se  as  she  wa l ked  beh i  nd  rhe  emp loyee .  ( I d .

a t  58 . )  As  P la i n t i f f  con t i nued  t o  f o l f ow  t he  emp loyee  ou t  o f  t he

e r . l r a  p l A i n r i f f  l -  r i  n n a , l  a n d  ' c l l  f o r w a r d  o v e r  a  s c a l e  f o c a t e de -  4 F P v v

nea r  t he  s to re ' s  ex i t .  ( I d .  )  P fa i n t i f f  f a t e r  t es t i f i ed  t ha t

wh i fe  she  d id  no t  see  the  sca fe  when  she  t r i pped  ove r  i t '

no th i ng  i n te r f e red  w i t h  he r  ab i l i t y  t o  see  i n  f r on t  o f  he r .  ( I d .

Be fo re  he r  i n ju ry ,  P la in t i f f  had  p rev iousLy  shopped  a t  t he

same  Pub l i x  a t  l eas t  once  a  week  s i nce  t he  s to re ' s  open ing .  ( I d .

a t  54 . )  P la i n t i l f  was  aware  l com rhese  p rev lous  shopp ing  t r i ps

o f  t he  sca fe  and  i t s  f oca t i on .  ( r d .  a t  79 . )  She  t es t i f i ed  t ha t

s l - e  Eyp i ca l  l y  passed  Lhe  sca le  on  he r  no rma-L  paLh  t o  enLe r  and

ex i r  Lhe  s to re .  ( 1 ! . )  P - I a i n t i f  f  even  adm iLLed  Lo  p rev ious l y

h a  c ^ a r 6  r r ^ .  a L  5 9 . )

P la in t i f f  i n i t i a l l y  b rough t  su i t  i n  t he  S ta te  Cou r t  o f

Cha rham CounLy  seek  i nq  re l i e f  f o r  he r  i n j u r i es  caused  by  t he

fa l l .  On  feb rua ry  17 ,  2011  ,  De fendan t  removed  the  case  to  th i s

Cou r t  based  on  d i ve rs i t y  j u r i sd i c t i on .  (Doc .  1 ,  )  De fendan t  i s

c o a l z i n n  i , i , , i ^ m a n l -o E c ^ 1 " 9  y  J  e v 9 r r r v r r q  ' (Doc .  71  . )  I n  i t s  mo t i on ,

De fendan t  c l  a  -ms  rhaL  Lhe re  i s  no  genu  i ne  d r spu re  o f  ma te rLa l

fac t  i n  t h i s  case  tha t  wou ld  a l l ow  P .La in t i f f  t o  p reva i l  on  he r

n r a m i q o  l i : b i l i r r z  r - l : i m  S n o r r 6 : r - a t t v -  ) a - o r - . l e n l  : r . r . - F q  t h a t
P r  e . l .  .  J L  - - v e  .  - t , j  v e  I  '  

t  I

P la in t i f f ' s  c f a im  mus t  f a i l  because  t he  sca le  was  open  and



obv . i ous ,  and /  a l t e rna t l ve l y /  P f  a ' i n t i f f  f a i l ed  to  ac t  w i th

reasonab fe  ca re  i n  avo id ing  the  sca le .  P la in t i f f  has  responded

by  a rgu lng  tha t  ce r ta in  cond i t i ons  on  the  day  o f  t he  i nc iden t

l nh ib i t ed  he r  v iew  o f  t he  sca le ,  nega t i ng  any  c la im  tha t  t he

sca le  was  open  and  obv ious ,  and  tha t  she  d id  ac t  w i th  reasonab le

C A I C .

AIiIAIYSI S

STANDARD OF REV]EW

Acco rd ing  t o  Fede ra l  Ru fe  o f  C i v i f  P rocedu re  56 (a ) ,  " I a ]

pa r t y  may  nove  f o r  summary  j udgmen t .  i den t i l y i ng  each  c l a jm  o r

de fense -o r  t he  pa r t  o f  each  c la im  o f  de fense  on  wh lch  sunmary

r . - . 1 ^ m 6 n -  e n  r n h r  "  S u c h n n r : n n  m r q r  h a  n . a n L e d  * i f  L h e

movan t  shows  tha t  t he re  i s  no  genu ine  d i spu te  as  to  any  ma te r iaL

fac t  and  the  movan t  i s  en t i t f ed  to  j udgmen t  as  a  ma t te r  o f  l aw . "

T . . . l  T h 6  . t ^ , j r n - < a  n f  e  m m : r r r  i r r r - l o m e n i  i s  t n  r n i 6 r . - F  f L a  r -  l a a ' l i n r r c
P u - y J J r  u !  r s r L u L t a !  j

and  to  assess  the  p roo f  i n  o rde r  t o  see  whe the r  t he re  l s  a

n e r r ' ' r c  n o e r ]  f o r  - r i a ] . ' "  Ma tsush i t a  E fec .  I ndus .  Co .  v .  Zen i t h

Rad io  Co rp . ,  475  U .S .  5 ' 7  4 ,  587  (1986 )  ( quo t i ng  Fed .  R .  C i v -  P .

56  adv i so ry  commj  LLee  noLes )

Summary  j udgmen t  i s  app rop r ia te  when  the  nonmovan t  " f a i1s

to  make  a  show ing  su f f i c i en t  t o  es tab l i sh  t he  ex i s t ence  o f  an

F .  i l - a i  n r - i  \ / r c  ^ A q ^  a n de  r E l r L c l r L  c s > c r r L r o  L  P a !  L y

wi f l  bea r  t he  bu rden  o f  p roo f  a t  t r i aL ,

^ -  . , l .  l  ^ ! -  r l -  - +  ^ - - + . ,
L r i a  L  P a !  L y

"  Ce fo tex  Co rp .  v .

Ca t re t t ,  411  U .S .  3 I1  ,  322  (1986 )  .  The  subs tan t i ve  l aw  gove rn ing



t he  ac t l on  de te rm ines  whe the r  an  e lemen t  i s  essen t i a l .  DeLong

Eou io .  Co .  v .  h l ash .  M i t l s  Ab ras i - r e  Co . ,  887  F .2d  1 ' 499 ,  l - 505

(1 l t h  c i r .  1989 )  .

As  the  Supreme Cour t  exPLa ined :

tA l  pa r : t y  seek ing  sununary  j udgmen t  a lways  bea rs  the

in i t r a l  r espons ib i l i t y  o f  i n f o rm ing  t he  d r s t r l c t  cou r t
o f  t he  bas i s  f o r  1 t s  mo t i on ,  and  i den t i f y i ng  t hose
por t i ons  o f  t he  p - l ead inE fs ,  depos i t i ons ,  answers  to

i n te r r cga to r i es ,  and  adm iss ions  on  f i l e ,  t oge the r  w r th

the  a f f i dav i t s ,  i f  any ,  wh ich  i t  be l i eves  demons t ra te
the  absence  o f  a  genu ine  l ssue  o f  ma te r i aL  fac t .

Ce lo tex ,  41 ' /  U .  S .  a t  323 ,  The  bu rden  t hen  sh i f t s  t o  t he

nonmovan t  t o  es tab l i sh ,

t he re  i s  a  genu ine  i s sue

beyond  Lhe  p .  ead ings ,  t ha t

rna te r i a l  t o  t he  nonmovan t '  s

929  E .2d  604 ,  6AA  (11 th  C i r .

by goingt

as  to  fac t  s

case .  C la r k  v .  Coa ts  &  C la r : k '

1 q q l \

The  Cour t  mus t  rev iew  the

fac tua l  i  n f e rences  a r i s j ng  f r om l r

t o  t he  nonmovan t .  Ma tsush i t a '  41  5

r99B

a i  n d a r  n ^  \ f  " ' l  . F L /  n " o  f e!  r r r v !  !  r r L g  t

L I T d  L  - L l I I E  L C I I U g

ev  i dence  ano  a - I - t  r easonab le

' r  F l ^ F  -  : q h -  n o s l -  f a v o r a b f e

U.  S .  a t  587 -BB .  Howeve r ,  t he

l r r q n ' ^ "r . - . . I / r r  J r Y  < 1  r l c g d L - r w r r ' ) t

T idweLL  v .  Ca r : t e r  P rods . ,  135  F .3d

.  Neve r the less ,  where  a  reasonab le

than  one  i n fe rence  f rom lhe  fac ts ,

r  n o n , , i n o  i < e . r c  n fo  V e , ' v ' . . !  L t t a L c j l  l c r - L

4

nonmov ing  pa r t y  "mus t  do  more  than  s imp ly  show tha t  t he re

some  me taphvs i ca l  doub t  as  t o  t he  na te r i a l  f ac t s , "  f d .  a t  586 .

I S

A

me re

w i f l

I 4 2 2 ,

a n d

" s c  j  n c i - L I a "  o f  e v i d e n c e ,

no t  su f f l ce .  See ,

1425  (11 th  C i r .



Pursuan t  t o  O .C .G .A .  S  51 -3 -1 .  a  s to re  owne r  o r  occup re r

s  a  s ta tu to ry  du ty  to  exe rc i se  o rd j -na ry  ca re  i n  keep ing  i t s

emises  and  app roaches  sa fe  fo r  i nv i t ees .  However '  t h i s  du ty

then  the  Cour t  shou ld

Ba r f i e f d  v .  B r i e r t on ,  BB3

I I .  P R E M I S E  L I A B I L ] T Y

493  S .E .2d  403 ,  413 -L4  (1991

In  rh i s  case ,  Lhe re  j s

h F . l  F ^ - | a -  k r n w l e c i o e  o f  L h e

The  pa r r  i es ,  howeve r ,  do

re fuse  Lo  g ran t  summarY  juogmenr

F .2d  923 ,  933 -34  (11 th  C i r .  1989 ) .

- o  I  i sn r r l  a  as  t o  whe the r  De fendan t

sca fe  f oca ted  i n  t he  s to re  en t rance .

. l i s n r r l o  u , h p t  h c r  p l a i n t i f f  I a c k e d

5

pr:

do

in

p r

o r

be

S O

h i

f o

in

co

C X

na

de

s  no t  mean  tha t  t he  owner  o r  occup ie r  o f  t he  fand  i s  an

u re r  o f  t he  sa fe ty  o f  i t s  . i nv i t ees ,  o r  t ha t  t he re  i s  a

c r - r n r  i  ̂ *  a F  - a r ' l  i  - r o 4 s s  w h e n  a n  i n v i t e e  i s  i n  j . r r e d  o n  a n  o w n e r

occup ie r '  s  l and ,  See  Pe t r k i ns  v .  Peach t ree  Doo rs ,  I nc . ,  196

App .  878 ,  81  9 ,397  S .E .2d  54 '  55  (1990 )  ( "To  p resume  tha t

ause  a  cus tomer  fa f f s  i n  a  s to re  tha t  t he  p rop r ie to r  has

o h r . r w  l , . l c o n  n e o l i o e n f  r ^ r n | l  r . l  n a k a  - h e  n r O n - i a l / 1  r  a n  : n q ] ] - a r  O fr r L Y  ! ! Y s ' r L

^ , ' e f  . " r a r ' c  qa ' c  v  wh i ch  l he  i s  no t  i n  t h i s  sLa te . " )  .  Ra the r ,

an  i nv i t ee  ro  . r ecove r  unde r  a  p rem ise  l  i ab i l i u y  t heo ry ,  Lhe

i t ee  mus t  be  ab fe  t o  p rove :  ( 1 )  t ha t  de fendan t  had  ac tua l  o r

sL  ruc r i ve  know-Ledge  o f  l - he  haza rd ;  and  (2 )  t haL ,  desp i t e

r n i c i n n  n r d i n : r r r  r - r r a  r  h o  n l : i n r  i f  f  l : r - l u  o  r - l  l t n n r ^ r l  o r j r r a  n f  r l . -! e r J . - r 9  v - J ' . - L ! . y  e r r c .  - , , !  | , - u - r , - '  -  ' r t - v t / r ! u Y !

ar :d ' s  ex i s tence  due  to  ac t i ons  o r  cond . i t i ons  w i th in  the

endan t ' s  con t ro f .  Rob inson  v .  K roge r  Co . ,  268  Ga .  135 ,  148 ,

e
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c

m

S
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n

e

z
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know ledge  o f  t he  sca le  due  to  ac t i ons  o r  cond i t i ons  w l th in

De fendan t ' s  con t ro l .  I n  De fendan t ' s  mo t i on ,  i t  con tends  t ha t  t he

sca le  was  a  s ta t i c  cond i t i on  tha t  P l -a in t i f f  admi t ted  she  had

prev rous l y  obse rved  i n  the  en t r yway .  As  a  s ta t i c  cond i t i on ,

De fendan t  con tends  tha t  t he re  i s  a  p resumpt ion  tha t  P la in t j ' f f

was  aware  o f  t he  cond i t i on  and  shou ld  have  been  ab fe  to  avo id

1 t .  I n  r esponse ,  P la i n t i f f  a l l eges  t ha t  ce r t a i n  cond i t i ons  on

- re  dav  r - '  he  i nc j denc  j  nh ib i ced  he r  ab i -  i c y  r o  see  t he  sca - l e .

A f t e r  ca re fu l  cons ide ra t i on f  t he  Cou r t  ag rees  w i t h  De fendan t .

F i r s t ,  t h e  C o u r t  a g r e e s  w i t h  D e f e n d a n t  t h a t  t h e  s c a f e

n  l a r : e c l  i n  r h e  e n 1  -  -  ^ ' - ' i c  c o n d i L i o n ,  A  s L a L i cp - u u e v  L r - -  Y W d Y

c o n d j L i o n  i s  "  ' o n e  t h a L  d o c s  n o L  c h a n g e '  a n d  i s  n o L  i n h e r e n t l y

. , ] . h ^ a r ^ 1 r c  "  Q ^ L r l : n . l

532 ,  534  S .E .2d  411 ,  419  (2006 )  .  A  cond i t i on  can  be  cons ide red

s ra l j c  even  i I  i c  i s  po rLabLe  o r  r oveab le .  Fo r  examp le .  i n  RenLZ

v .  P r i nce  o f  A .Lbany ,  I nc . .  340  Ga .  App .  38B ,  390 ,  
' 1  

91  S .E .2d

2 5 4 ,  2 5 1  ( 2 0 L 1  ) ,  t h e  G e o r g i a  C o u r L  o f  A p p e a  l s  I o u n d  t h a t  a  c o r n -

n o L e  g a m e  l o c a r e d  i n  c n e  m i d d f e  o I  a  c a r  d e a l e r s h  j  p  w a s  a  s t a t i c

c o n d i t i o n .  T h e  c o u r t  r e a s o n e d  t h a t  a l t h o u g h  t h e  c o n d i t i o n  w a s

m o r r e  a L r l  c -  t - h e  c r a m e  w a s  s t i l l  a  s t a t . i c  c o n d i t i o n  b e c a u s e  i t  w a s

. r *  - r - i *  . . : - , -  - - - J  ^ . r r  l ^ . r r  n h . f  r t . ( ^ l e . l  a r r z  v i s . f  o r t s  v , e w  o f  t h e- L r r  P - L d  r r r  v  r c w  r - - r - 9  v v J L  I  u e L L u  u r - t

g a n e .  1 d . ;  s e e  a l s o  R o h l a n d ,  2 8 0  G a .  A p p .  a E  5 3 2 , 6 3 4  S . E . 2 d  a t

A ' 1 q  l  a n n n  l  r r d  i  n c  . r h : '- .  - L  a  po l f ao .  e  s  r gn  a I :  a  gas  s ta t f on  was  a

s ta t l c  cond i t i on  because  the re  was  no  ev idence  tha t  t he  s ign  had

Murp l r y  O i f  USA ,  I nc . ,  280  Ga .  App .  530 ,



ever  moved  o r  t ha t  any th ing  obs t ruc ted  a  cus tomer f  s  v iew  o f  t he

s ign )  .

cond i  t  i  on A t  t he

to  the  con t ra ry .

an  "a1 leged  s ta t  i c

cond i t i on "  l h roughou t  he r  b r i e f s ,  (Doc .  2 I  a t  4 . )  Howeve r ,

P la in t i f f  neve r  p rov ides  any  a rgumen t  exp ress l y  d i savow ing  t -he

In  t h i s  case .  t he  sca le  was  a  s ta t i c

ou tse t ,  P la in t i f f  p rov ides  no  a rgumen t

P fa in t i f f  s imp ly  re fe rs  to  the  sca le  as

sca fe  as  a  s ta t i c  cond i t i on ;

Even  i f  P la in t i f f  d id  cha l l enge

s ta t i c  cond i t i on ,  however ,  t he  Cour t '

same,  Wh iLe  the re  i s  ev idence  i n  the

the  sca fe ' s  s t a tus  as  a

s  conc l . us i  on  wou ld  be  Lhe

reco rd  t ha t  Lhe  sca le  nad

r n r : _ i  n r s .  f h F - e  i s  n o

moved  be fo re  P la i n t i f f ' s

q ^ n F  o n c i l - r o n  i n  w h i c h

f o r  P la in t i f f  t o  obse rve

n ^ a r  n r c v  i n r r s ' v  I  o c a t e d  i n  d  i  f  f e r e n t

e v i d e n c e  t h a t  L h e  s c a l e  w a s  r e c e n c l y

f a l l .  T h e  s c a l e  w a s  f o c a t e d  a n  t h e

P l  a  i n t i f t  f e l f  a  L  l  e a s t  I o n g  e n o u g h

r L . ^  ^ ^ ^ l ^

. I oca t i on .

sca f  e .  I n

on  Drev ious  t r i ps  to  the  s to re  and  be  aware  o f  i t s

As  i n  Ren tz .  t he re  1s  no  ev ldence  i n  th i s  case  tha t

r r r ' + h i ^ ^  l - r a r  ^ r  "  l r a  : n r z  r z i  c i l -  n r s /a r r y  L "  ,  1 , \ j  ! r L r r i v

' a c -  P  a ' r ^ t ' f f  t e s l  i f  i e d  r h a t  i f

: h i I i f r . '

s h e  h a d

1  a t  I

' I  
n a  l z a r l  c h a

r r i e i h l e  h r r

-  ^ + - +  l  ^

woufd  have  seen

the  sca le  had

v l s i t o r s ,  t he

cond i t i on .

t he  sca fe .  (Doc .  17 ,  A t t ach

a  d e s j  g n a t e d  l o c a c i o n  a n d  w a s

C o u r t  f i n d s  t h a t  t h e  s c a f e  w a s



Because  the  scaLe  was  a  s ta t i c  cond i t i on '  t he  Cour t  aLso

f i nds  tha t  P la in t i f f  had  know ledge  o f  t he  sca1e .  W i th in  Georg ia

law ,  "a  pe rson  i s  p resumed  to  have  know ledge  o f  l a  s ta t ' i c

cond i t l on l  when  tha t  pe rsdn  has  success fu l l y  nego t i a ted  the

a l teged  dangerous  cond i t i on  on  a  p rev ious  occas ion . "  Bonner  v .

S .  Res t .  G r .p . ,  I nc .  ,  27L  Ga .  App .  497 ,  499 ,  610  S .E .2d  129 ,

132-33  (2005) ( quo t l nq  Ch r i s t ensen  v .  Ove rseas  Pa r tne rs

Cap i t a f ,  I nc . ,  249  Ga .  App .  82 - l  ,  829 ,  549  S 'E .2d .  184 ,  186

Inc .  v .  W i l I i ams ,  291  Ga .  397 ,

399 ,  ?28  S .E .2d  577 ,  58C  (2A12 )  ( " one  who  i s  f am i l i a r  w i t h  t he

n r o m  i  q p e  - A n n r ) l  r e l . ,  F a - . \ \ / a r \ /  I  n . r  - h c  r e o  I  i o e n C e  o f  t h e
F  L U . ' . .  J L J  - " - - Y  \ r v v w v r  /

de fendan t  i n  f a i l i ng  to  co r rec t  a  pa ten t  de fec t  where  such

- : r r , ,  h . ^  ad ' , : -  na .ns  w i rh  t he  de fendan t  o i  d i scove r  Lng  i r  o r

6 ^ 1 , : 1  l z n a r r  l a r i n o  n f  i t <  a v  i  e f a n . F  t  ( a , t - - : ' -. 1 -o r l  ng  A t ran ta  Gas  L rgn r

Co .  v .  c resham,  260  Ga .  39 I  ,  392 ,  394  S .E .2d  345 ,  346  (1990 ) ) ) .

"ConseqJen t l y ,  as  app l i eo  to  t l ^e  g ranc  o I  su IT r ,T ld  r y  j udgmenL  rn

rh i s  case ,  Lhe  Lssue  i s  whe the r  t he  f acLua l  ev i dence  i s  p l a i n '

pa fpab le ,  and  und i spu ted  t ha t  no th i ng  obs t ruc ted  IP fa i n t i f f ' s ]

ab i t i t y  t o  see  t he  I sca le ]  and  t hus  t he  de fec t  was  o r  shou ld

have  been  v i s j b l e  t o  he r . "  LeCroy  v .  B ragg .  3 l - 9  Ca .  App .  884 ,

886 ,  739  S .E .2d  I ,  3  ( 2013 )  ( quo t i ng  Thomas  v . E x e c ,  C o r u n .  o f

Bap t i s t  Conven t i on  o f  Ga . ,  262  Ga .  App .  315 ,  319 ,  585  S .E .2d

2L7 ,  22A  (2003 ) )  .



I n  t h i s  case ,  P fa in t i f f  1s  p resumed  to  have  know ledge  o f

l he  sca le ,  She  had  obse rved  the  sca le  i n  t he  same loca t l on  as

on  the  da te  o f  t he  i nc iden t  on  he r  p rev ious  shopp ing  t r i ps '

The re fo re ,  t h i s  Cour t  w i l l  p resume tha t  she  had  knowLedge  o f

the  sca le  and  shou ld  have  avo ided  i t  un less  the re  i s  any

ev idence  tha t  she  had  an  obs t ruc ted  v iew  o f  t he  sca le .

I n  t h i s  case .  t he re  i s  no  such  ev idence .  I n  he r  b r i e f '

P fa i n t l f f  con tends  t ha t  " [ b ]ecause  o f  t he  s i ze l l  o f  De fendan l ' s

emp loyee ,  r - he  shopp ing  ca rc  l oaded  w i t h  g roce r i es .  and  rhe

I  i nh t  i n r . r  r - on r l i t i ons -  t he re  i s  c l ea r  ev i dence  t ha t  P la i n t i f f ' s

v i ew  o f  t he  sca le  was  obs t ruc ted .  "  (Doc '  2 I  a t  4 . )  Howeve r '

p l : i n t  i f f  n r o r z i  d e s  . . r  a v : d e r . e  * o  s r n o o r t  r , h i s  a S s e r t i o n .  I nL !  i / ! v v r v ! r

her  tes t imony ,  P fa in t l f f  noLes  tha t  she  was  pu t t i ng t  on

q l n 4  a s q e s  h e r - a  r s a  o '  l l ^ e  h - i o L f  r p s s  r "  t h e  s u n .  ( I d . ,  A t t a c h .

I  a t  58 .  )  However ,  she  neve r  con tends  tha t  t he  sun  i nh ib i t ed

her  v iew  o f  t he  sca fe .  Moreove r ,  P la in t i f f  neve r  cLa ims  tha t

n a F a - - t F - - .  q  F i . n  I n , r o a  r -  f L a  s n o n n r n . ]  - . r L  i n h i b i u e d  h e r  v i e w  o f

t he  sca .Le .  I n  f ac t ,  P fa i n t i f f  he rse l f  s t a tes  t ha t  no th i ng

inh ib i t ed  he r  ab iL i t y  t o  see  i n  f ron t  o f  he r  as  she  was

w d  L r { ! - L r r 9 .  \ r u .

Because  P fa  i n t  i  f f  has  f a  L .Leo  t o  i den t  i  f y  any  ev  i dence

rebu tL i ng  t he  p resump l . on  o f  he r  know ledge  as  Lo  Lhe  open  and

obv ious  s ta t i c  cond i t i on  o f ,  t he  sca le ,  P la i n t i f f ' s  c f a i n  based

on  a  t heo ry  o f  p rem ise  f i ab i l i t y  f a i 1s .  P la i n t i f f  knew  abou t



t he  sca .Le ' s  l oca t . i on  and  o f fe red  no  ev idence  to  show tha t

- ^ , . - h r h -  r F h r L , r r - 6 . ]  h ^ r  . a h i l i - r r  r r -  r . i e \ ^ ,  t h e  S C a I e  o n  l h e  d a y  i nd r l y  L r ' ! r 1 9

ques t i on .  She  had  a t  l eas t  as  much  know ledge  o f  t he  ex i s tence

o f  r he  sca le  as  De fendan t  and ,  t he re fo re ,  cannoL  now  recove r

based  on  De  f enddn t ' s  a l l eged  neg r  ; gence  i n  p l ac  i  ng  Lhe  sca le

near  the  ex i t .  As  a  resu l t ,  De fendan t  i s  en t i t f ed  to  summary

-t

I  udgmenc .  -

coNcr,usroN

For  r ne  f o rego ing  reasons ,  De fendanc ' s  MoL  i on  I o r  Sum,na ry

Judgmen t  i s  GRANTED.  As  a  resu f t ,  PLa in l L f f ' s  comp la in r  i s

D ISMISSED.  The  C le rk  o f  Cour t  i s  D IRECTED to  cLose  th i s  case .

SO ORDERED th i s l 3 !auy  o f  December  2017

UNITED STATES D ISTRICT COURT
SOUTHERN DISTRTCT OF GEORGIA

' -  r  r  ̂  - ^ F  i ^ *  n ^ f  e r r - ] , = n '  F  e n  a  F . r F s  t h a t  n e  i S  e n r i t l e d  L O

s u n m a r y  j u d g m e n u  b e c a L . , s e  P r a i n t i  I f  f a i l e d  t o  a c L  w i t h  o r d i n a r y

c a r e  t o  a v o i d  t h e  s c a l e .  B e c a u s e  t h e  C o u r t  f i n d s  t h a t  D e f e n d a n t

i s  e n L i L l e d  L o  s u m m a r y  j  u d g m e n t  o n  o l h e r  g  r o u n d s .  c h e  C o u r t  s e e s

n o  r e a s o n  t o  a d d r e s s  D e f e n d a n t ' s  s e c o n d  a r q u m e n t .

W I L L I A M  T .  M O O R E ,  J E 4
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