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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION
MICHELLE LORD,
Plaintiff, CIVIL ACTION NO.: 4:17¢cv-167

V.

AMERCAN GENERAL LIFE INSURANCE
COMPANY OF DELEWARE

Defendant

ORDER

Presentlybefore the Courare DefendantAmerican General Life Insurance Company of
Delaware’s Motion for Summary Judgment, (doc. 17), and Plaintiff's Amended Fatsbrivior
Leave to File Amended Complaint and Amended RespmnSemmary Judgmenfdoc. 31) In
this ERISA action Plaintiff contestsDefendant’s decision to deny heontinued longerm
disability benefitsand urges the Court to award her all unpaid benefits due under the subjg
policy. (Doc. 2:1.) Defendant seeks summary judgnt, arging thatthe medical evidence of
record supports its denial decision. (Dd4d.) Plaintiff filed a Response in oppositido
summary judgment(doc. 22), to which Defendantfiled a Reply (doc. 26). In addition,
Defendant filed a Response opposkigintiff's request for leave to amend futile (Doc. 30)
4For the reasons which follow, the CouBRANTS Defendant's Motion for Summary
Judgnent (doc. 17), and DENIES Plaintiff's Motion for Leaveto Amend, (doc. 31). The
Court DIRECTS the Clerk ofCourt to enter summary judgment in favor of Defendant and to

CLOSE this case.

1 For this reason, the Court alB&NIES Plaintiff's First Motion for Leave to File Amended Complaint
and Amended Response to Summary Judgment. (Doc. 28.)
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BACKGROUND

Plaintiff Michelle Lord originally filed thisERISA actionin the State Court of Chatham
County. (Doc. 11.) On September 7, 2017, Defendant American General Ihsfierance
Company of Delaware (“American General” or “Defendant”) remotred case to this Court.
(Doc. 1.) Discovery closed on January 25, 2018, (doc. 9), and the present motions followed.

Plaintiff's challenge toDefendant denial of continued longerm disability benefits
arises under the Employee Retirement Income Security Act, 29 U.S.C. &X21 commonly
known as ERISA. (SeeDoc. 1) At the time of her disability claim, Plaintiff was empéayas a
Protective Services Officefor the Georgia Ports Authoritywhich provided its employees
disability insurancebenefitsissuedunder an American General Group Lehgrm Disability
Policy (the “Policy”). (Doc. 171, p. 1; doc.22-1, p. 2) The longterm disability (“LTD ")
insurance coveragwas offered under an employee welfare benefit plaponsored by the
Georgia Ports Authority and subject to ERISA. .RA1046-47, 10713) Defendant which

issued the Policy to the Ports Authoriso served as its claims administratadd.) (

2 In her Complaint, Plaintiff does not expressly bring any claims under ERISAnstedd sets forth
statelaw claims for breach of insurance contract and bad faith refusal to $agDg¢c. 1:1.) However,
through29 U.S.C. § 1444(a), Congress matedl that ERISA “shall supersede any and all State laws
insofar as they may now or hereafter relate to any employesitoplan.” In the context of challenging
an insurance claim decision, Congress intended ERISA’s civil remedi@ddged by 29 U.S.C. §
1132(a), “to be the exclusive vehicle for actions by ERffs participants and beneficiaries asserting
improper processing of a claim for benefitsflexandra H. v. Oxford Health Ins. InRAB33 F.3d 1299,
1317 (11th Cir. 2016) (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 52 (1987)). Thus, ERISA
preempts Plaintiff's statlaw causes of action as they concern improper claim processing. Moreove
despite not explicitly alleging an ERISA claim in her Complaint, Efaitloes not contest that @ontrols

her challenge to Defendant’s denial of Idegm disability benefits. SeeDoc. 22.)

-

3 The pertinent record documents in this case were manually filed undelusgal the sensitive personal
and medical information contained therein. (Ddek.15, 19.) For the purposes of this Order, the Court
references and cites to the Administrative Record (“A.R.”) where necessalgsslditherwise noted, the
relevant facts are undisputed.




The Policy

The Policy provided.TD benefits for a “disability,” as defined by the terms of the
Policy, after a 18@lay elimination period. (Doc. 171, p. 1; doc. 22, p. 2.) In determining
who is eligible for LTD benefits, the Policy grants Defendant “the sotxatisnary authorityo
determine eligibility, make all factual determinations[,] and to construe all tefrriee @roup
policy.” (A.R. 1071.) Under th@olicy, LTD benefits are payable for thirgix months upon
approval;however, such benigs are discontinued after the thigyx-month period if the insured
is capable ofwork in any gainful occupation on apart-time basis.” (A.R. 1063(emphasis in
original); see alsaloc. 17, p. 3.) In pertinent parhet Policy sets forth adisability’ test for
continuedLTD benefits as follows

If you are disabled during tretimination period and the next 36 months, you will
continue to receive payments beyond 36 months of disability, if you are also:

e working in any occupation and continue to have a 20% or more loss in
your indexed monthly earnings due to youisickness or injury; or

e not working, and due to the sarsiekness or injury, are unable to perform
the duties of angainful occupation for whichyou are reasonably fitted by
education, training, or experience.

(A.R. 1052 (emphasis in originaBee alsaloc. 26, p. 2.)
A “gainful occupation’is one “that is, or can be, expected to provide you with an incomeg
equal to 80% of your indexed monthly earnings within 12 months of your return to work.

(A.R. 1053 (emphasis omittediee alsaloc. 17, p. 4 n.4.) ThukTD benefits cease whemter

alia, American General concludes thie insured is able to work pdnne in any gainful

4 “Elimination Period means a period of continualisability that must be satisfied before you are
eligible to receive benefits from [American General].” (A.R. 1053 {@asjs in original).)

5 To be granted initial disability benefitsa finding not at issue herethe insured must be unable to
perform all materiahnd substantial duties of her regular occupation due to sickness or injury and mu
have lost 20% or more of her indexed monthly earnings due to the same sicknpsy.of{A.R. 1052.)
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occupation, following 36 months afisability paymens, and the insured chooses not t&Ged

A.R. 1063, 1071see alsaoc. 17, pp. 3-7.)

Il. Plaintiff Michelle Lord’s LTD Claim and Appeal

Plaintiff's LTD claim stems from two injuries she suffered in connection withjdieas
a Protective Services Officera right elbow injury from an October 2009 motor vehicle accident
at the Ports Authority and a left knee injury from a January 2011 fall during lascenfent
training. (Doc. 22, p. 1.) Plaintiff began treatment with Dr. Robex Hoffman on March 7,
2011, but approximately fouandhalf months later, on June 22, 2011, she stopped woeking
the Ports Authority due to her knee problems. (A.R:883 In March 2012 Plaintiff filed a
claim for LTD benefits based on osteoarthrosis in her lower leg and meutiahéylitis in her
elbow, as diagnosed by Dr. Hoffman. (Doc. 17,.p. 2

In connection with the claim, Defendant American General requested medical recor
from Dr. Hoffman andeviewed Plaintiff's Functional Capacity Evaluation (“FCE”), which was
conducted on January 23, 201@d.) The results of Plaintiff's 2012 FC&oncluded hat she
could perform “light physicaldemand category level wokPDC”) and showed that she could
occasionally lift twenty-five pounds twelve inches from floor weaist twentyfive pounds from
floor to waist fifteen pounds fronwaistto shoulderand fifteen pounds as well fromaistto
overhead. 1€.; see alscA.R. 138.) Plaintiff could also bilaterally carry twefftye pounds.
(Id.) Dr. Hoffman concurred with these findingpon review. (Doc. 1fp. 2-3; see alsd.R.
113.) Thereafterbecause Plaintiff's position as a Protective Services Office requirecuMedi
PDC work but she was found to only be capable of Light PDC wdeftendant determined
Plaintiff was disabled within the meaning of the Policy and granted her LTDitsen@oc. 17,

p. 3.) Defendant approved her claim with a disability onset date of June 25, 2011 and, a

S
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accounting for the 18@ay elimination period, began payments on December 22, 20d). (
Plaintiff received benefits for the next thi$yx months. Id.)

Per the terms of the PolicRJaintiff's LTD benefits would be discontinued at the end of
the thirty-six-month period if Defendant determined that Plaintiff was able to work at amfylga
occupation on a patime basis afteDecember 2014. Accordingly, on November 5, 2015,
Defendant began evaluating the status of Plaintiff's disabliityasking Plaintiff's current

treating physician, Dr. Gerald Chai, questions regarding her functional cap@didy Dr. Chai

did not condat anFCE but instead opined on Plaintiff's ability based on her most recent office

visit, November 11, 201% (A.R. 563.) Dr. Chai reported that when Plaintiff presetethat
dayshe had “severe” knee and elbow p&iat could continuously lift, carry, push, and pull ten
pounds and occasionally do the same with elé¢gdwenty pounds. 1d. at p. 564.) Dr. Chai
also reported that she could continuously sit but only occasionally stand, walk, gessgh,
finger, stoop, or kneel.Id.) Nonethelesd)r. Chai concluded Plaintiff could return to work on
December 22, 2014, in a job consistent with the limitations he repoitte. (

On January 8, 2015, a clinical nurse case manager reviewed Plaintiff’s fileféordaat
American General and concluded,agreement with Drs. Hoffman and Chtdat Plaintiff was
capable of Light PDC work activity. (Doc. 17, p. 4.) In addition, Defendant rdf@ieentiff's
file for an Employability Assessmefii¢cupational Reviewconducted by two vocational
rehabilitaion counselors who concluded that, although Plaintiff no longer had the physicq
capacity to be a Protective Services Officer, she was capable of performege®gdr Light
work occupations. 1d.) Based on their findings, the reviewing counselors identified sever

gainful occupations Plaintiff could perform that offered wages which metaeeded Plaintiff’s

5 Previously, in records dates August 30, 2013, and May 13, 2014, Dr. Chai noted that he agreed with
findings of Plaintiff's 2012 FCE, which restricted Plaintiff to Light P@Grk. (Doc. 17, pp.-3 & n.3;
see als®A.R. 386, 560.)
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indexed monthly earnings.ld() On February 23, 2015, as a result of the informationiged
by Drs. Hoffman and Chai and the subsequent reviews by other eaxpevid| as the 2012 FCE
Defendant denied Plaintiff's claim for continued LTD benefitsl.; 6ee als®A.R. 617-26.)

Plaintiff appealed this decision on May 7, 2015. (Dbt, p.5.) With her appeal,
Plaintiff enclosed a Medical Assessment of Ability to Do WBedated Activities formwhich
was prepared by Steven \Bischof D.O. in April 2015. Kd.) Dr. Bischofs assessment
indicated that Plaintiff could never bend, squat, crawl, climb, or reach, and that she could
stand, sit, or walk for six to eight hours in a day, but Blschof also stated he had not seen
Plaintiff as a patient since July 2, 2014. (A.R. 632-33.) In addition, Dr. Bisohwhented that
he was“not the patient’'s orthopedic physician, pain management physician, or physic
therapist,” that his assessment “was based on a single evaluation tmadytiat he had “[n]ot
treated the patient in a long time for these medical problenid.”at(p. 634) Subsequently,
Plaintiff submitted another Medical Assessment of Ability to Do \WRektated Activities form,
this one prepared by Dr. Christopher J. Oldfield on May 27, 2015. (Doc. 17s¢e &isA.R.
639-41.) Although Dr. Oldfield’s assessmentrfoindicated similar functional limitations as
those notedby Dr. Bischof, Dr. Oldfield left the majority of the form blank, including the
sections for “Other Limitations,” “Remarks,” “Medical Basis,” “Duration,” af@dditional
Comments.” id.)

On August 25, 2015Plaintiff supplemented her appeal with additional medical records
and an FCE dated April 22, 2015. (Doc. 17, ppb6,see alscA.R. 644-78.) Among the
medical records were several reports from Dr. Gilaich agreed withPlaintiff's 2012 FCE

finding that shenad the ability tovork at the Light PDC level. (Doc. 17, pp. 56) Thetwo

" To be sure, Dr. Chai’'s April 23 and May 7, 2015 reports mention Plairiflé FCE and state she
should follow “[w]ork restrictions[ p]er her functional capacity eaxslon,” but they do not discuss this
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most recenteports from Dr. ChadatedJune 9 and August 11, 2015, detaiflehtment Plaintiff
received for her kneand elbowpainbut did not mention workestrictions. (Id. at n.6;seealso
A.R. 645, 647.)

Plaintiff's 2015 FCE, conducted by West Rehab at Work, found her capable of engagi
in Sedentary PDC work. (Doc. 17, p.g&e alsdA.R. 653-60) The 2015 FCE also statdiuiat
Plaintiff exhibited“inconsistent effort” and declined several tests due to reported pain, causir
the examiner to conclude that a Sedentary PDC evaluation “represents her paridipati
today’'s FCE, and not her potentially full capabilities(A.R. 660.) Althoughthe examiner
Jenna Gardnéaviorgan, P.T., D.P.T.found Plaintiff capableof Sedentary PDC work, ninal
recommendation on returning to work was made because Plaintiff did not offer d jolbma
descriptionfor Dr. GardnetMorgan to consider in light of the FCELd\)

Finally, in addition to the supplemental records and FCE submitted by Plaomtiff
appeal Defendant commissioned an extenspeer review by Dr. Allen Mirasol,of Plaintiff's
disability file. (Doc. 17, p. 6see alsoA.R. 682-83.) In his September 21, 2015 report, Dr.
Mirasol found that Dr. Chai’'s objective examinations did not establish “any significa
functional limitations” and that th2015 FCEwas not ‘a valid indicator of [Plaintiff's] physical
demaumnl level, as inconsistent effort was noted.” (A.R..§8Similarly, Dr. Mirasol discounted
Dr. Bischof's assessment of Plaintiff's ability to do wwoetated activities because it rested on a
single day of evaluation and contained “significant discrepesit[from Dr. Chai’'sobjective
findings and the functional evaluationdd.] As to the 2012 FCE, Dr. Mirasol noted its “results

support a return to modified [work] duty.”Id( at 684.) After comprehensively discussing

FCE visa~is her 2012 FCE, which Dr. Chai had agreed with in his reports dated February 10, March 1

and April 9 of 2015.(SeeA.R. 65152, 661, 664, 66%68.) Moreover, in each of these five reports, the
language regarding Plaintiff's FCE and work restrictions is the same and |lgattseussion. $eeid.)

—

g
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Plaintiff's evidence of record, Dr. Mirasol concluded that “no spepifarkplace]restrictions or
limitations can be recommended.ld.(at p. 685.)

On October 12, 2015, Defendant American General denied Pldiotiffs appealfor
continued LTD benefits. (Doc. 17, p; see alstA.R. 696-99.) In its denialletter, Defendant
listed the material that had been reviewed (much of which is recounted ab@wejegrthe
relevant Policy provisions, and explainde reasons for the claim deniald.] Based on all the
documents and information contained in Plaintiff's file taken as a whole, Defendant Faind t
Plaintiff had the “ability to perform at the sedentary to light physical denera and, while
she may not be capable of performing her fobher former employer, she is qualified and
capable of performing other gainful work.” (A.R. 699.) Pursuant to d@hg dainful job test”
applicable to Plaintiff’'s claim, Defendant maintained its decision to deny Plaiotitintied
LTD benefits. [d. at pp. 69899 (emphasis in original).Plaintiff then commenakthis ERISA
action

STANDARD OF REVIEW
Individuals who are “denied benefits under an employee benefit plan [may] deallen

that denial in federal court,” pursuant $ction 132a) of ERISA. Metro. Life Ins. Co. v.

Glenn 554 U.S. 105, 108 (2008). However, summary judgment in an ERISA case diffe

somewhat from summary judgment review in other cases. Ruple v. Hartferd lAiccident

Ins. Co., 340 F. Apix 604, 610 (11th Cir. 2009per curiam). Unlike summary judgment
typically, in an ERISA benefits denial case tbeurt “does not take evidence, but, rather,

evaluates the reasonableness of an administrative determination in light e€daheg compiled

before the plan fidtiary.” Prelutsky v. Greater Georgia Life Ins. Co., 692 F.’X#569, 972n.

4 (11th Cir. 2017)per curiam)(quoting Leahy v. Raytheon Co., 315 F.3d 11;-18 (1st Cir.
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2002)). In other words, the court “sits more as an appellate tribunal than aseuridl Curran

v. Kemper Mat. Servs., IncCase No. 04.4097,2005 WL 894840, at *7 (11th Cir. Mar. 16,

2005) (per curiam) (citation omitted). Accordingly, where an ERISA ah vests the plan
administrator with discretionary authority over claims decisions, “a motionsfmnmary
judgment is merely the conduit to bring the legal question before the district couheansiial
tests of summary judgment, such as whether a gendispute of material fact exits, do not

apply.” Jones v. Fed. Express Corp., 984 F. Supp. 2d 1271, 1275 (M.D. Fla.(2i6dB)ns

omitted)
ERISA itself does not provide an applicable standard for courts to revialenges to

the benefits decisions of plan administrators. Blankenship v. Metro. Life Ins. Co., 644 F.]

1350, 1354 (11th Cir. 2011per curiam)citing Firestone Tire & Rubber Co. v. Bruch, 489 U.S.

101, 109(1989)) As a resultthe Eleventh Circuit Court of Appedas “established a uiti-
step framework to guide courts in reviewing an ERISA plan administratan&fiteedecisions,”

based on the United States Supreme Court’s guidanégestone andslenn Id. Under this

framework courts are to:

(1) Apply thede novo standard to detenine whether the claim administrator’s
benefitsdenial decision is “wrong” (i.e., the court disagrees with the
administrator's decision); if it is not, then end the inquiry and affirm the
decision.

(2) If the administrator's decision in fact islé' novo wrong,” then determine
whether [it] was vested with discretion in reviewing claims; if not, end
judicial inquiry and reverse the decision.

(3) If the administrator’s decision iglé novo wrong” and[it] was vested with
discretion in reviewing claims, then determine whether “reasonablehdsou
supported it (hence, revielits] decision under the more deferential arbitrary
and capricious standard).
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(4) If no reasonable grounds exist, then end the ingamy reverse the
administrator’s decision; if reasonable grounds do exist, then deterniihe if
operated under a conflict of interest.

(5) If there is no conflict, then end the inquiry aftirm the decision.

(6) If there is a conflict, the conflicheuld merely be a factor for the court to take

into account when determining whether an administrator's decision was
arbitrary and capricious.
Id. at 1355 (citation omitted). In applying the framework, “[rleview of the of the plan

administrator's denial of benefits is limited to consideration of the material bleaila the

administrator at the it made its decisiond. at 1354(citing Jett v. Blue Cross & Blue Shield of

Ala., Inc, 890 F.2d 1137, 1140 (11th Cir. 1989)). For purposes of ERISA, thdréay and
capricious” standard is synonymous with an “abuse of discreti®a€id. at 1355 n.5.
DISCUSSION

As noted abovethe Policy expressly grant®efendant American Generdéhe sole
discretionary authorityo determine claims. Accordingly, the Court assumes, without deciding
that Defendant’s denial of continued LTD benefitas ‘de novo wrong” for purposes of this
review and assess Defendant’s dendgcision under themore deferential arbitrary and
capricious standard.

In her Complaint,Plaintiff alleges that Defendant wrongfully terminatedr LTD
benefits and wrongfully denied her claim for continued LTD benefits, beshesés disabled
and has been so since June 25, 2011. (Dd¢.pp. 34.) Further, Plaintiff states that she has
fully complied with her obligations under the Policy and has meet all conditionsdprecfor
her LTD claim. [d.) Defendant moves for summary judgmeatguing thatAmerican
General’'s decision to deny Plaintiff continued LTD benefits was reasonablesteould be

upheld. (Doc. 17, pp. ¥24.) Defendant also contends that, under the ERISA review standarg

10




its conflict of interest is structural and common industry practice, and thusuffatient to
render the denial of Plaintiff's LTD claim unreasonab(el. at pp. 14-16.)

In response, Plaintiissertghat Defendant unreasonably denied her claim for continued
LTD benefits because American General failed to properly consider “recent gaficant
medical evidence” showing her disabled. (Doc. 22, pfi29 Plaintiff also argues Defendant
improperly relied on the Social Security Administration’s determination tretgl not qualify
for public disability benefits; however, Plaintiff does not address whethesriéam General
operated under a coidl of interest. $eeid.) Defendant counters, in its Reply, that American
General did not rely upon the Social Security Administration’s decision wheni@ddBlaintiff
continued LTD benefits and that American General’'s decision was reas@sildonsidered alll
of the relevant medical evidence of record. (Doc. 26, pp. 9-12.)

Underthe arbitrary and capricious standard of review, applicable t&ERISA appeal,
the Court finds that Defendant had reasonable grounds to support its denial, agdatitags
Motion for Summary Judgment.
l. Defendant American General’s Motion for Summary Judgment (Doc. 17)

A. Defendant’s Denial Was Not Arbitrary and Capricious

Defendant in this case is vested with “sole discretion autharitygviewing claims for
LTD benefits (A.R. 1071), which subjects its decision to arbitrary and capricious review by th
Court. “Under the arbitrary and capricious standard of review, the court seeks fimidete
whether there was a reasonable basigHer[administrator’s] decision, based upon the facts as

known to the administrator at the time the decision was mad@wnsend v. Delta Famil@are

Disability and Survivorship Plan, 295 F. App¥1, 976 (11th Cir. 2008per curiam)(quoting

Hunt v. Hawthorne Assocs., Inc., 119 F.3d 888, 912 (11th Cir.)199V reasonable basis

11
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“requireg[the] articulation of a rational connection betweenfdotsfound and the choe madg
and rets onsuch @idence that'a reasonablegerson would accept as adequate to support a

conclusion.” NebesnyFender v. Am. Airlines, Inc., 818 F. Supp. 2d 1319, 1332 (S.D. Fla. 2011

(citations and iternal quotations mitted) Basedon the recordoefore the administratpthe
Court concludes that Defendant possessed a reasonable basis for the denial ofdfif® be

Plaintiff's contention that Anmecan General abused its discretion when denying her
claim for continued LTD benefits proceeds on two fronts, failureadequatelyconsidermore
recent medical evidence and improper consideration of her Social Securityitgtisddmiial.
However, Plaintiff provides no evidence, or record citation, that Defendant took into abeount
Social Security denial. SeeDoc. 22, p. 9.) This is because Defendantrdidat all rely on the
Social Security Administration’s decision when it denied her claim fotirmeed LTD benefits.
(SeeA.R. 696-99.) The decision of the Social Security Administration is neither listed in thg
materials considered section of Defendant’s denial letter nor is it discasexlaxplanation of
benefits (Id.) Moreover, although Plaintiff failed to offer support for this contention, the Court
has nonetheless scoured the recordafgrevidence that American General based its denial in
part on the Social Security Administration’s decision and found néweordingly, Plaintiff's
argument in this regard is without mefit.

As to whether Defendant unreasonably failed to adequately consider more receat med
evidence, Plaintiff points to the 2015 FCBr. Chai's February 10, 2015 report, and Dr.

Bischof’s evaluation (Doc. 22, p. 7-9.) However, Defendant’s denial letter accounts for each

8 Furthermore, even if Defendant had considered the Socialiye&dministration’s denial, it would

have been permissible because this type of evidence is relevant to ERISA Sae@mtes v. Walgreens
Co, 573 F. App’x 897, 910 (11th Cir. 2014) (per curiam) (noting that courts may cotised&ocial

Security Administration’s determination of disability when reviewmglan administrator’s decisign)
Kirwan v. Marriott Corp,. 10 F.3d 784, 790 n. 32 (11th Cir994)(“A district court may consider the
Social Security Administratios’ determination of disability irreviewing a plan administrata’

determination of benefity.
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of these records.SeeA.R. 69798.) As toPlaintiff’'s 2015 FCE, Defendant correctly found that
it “supports Ms. Lord’s sedentary to light work capacity,” because gadddetermined that
Plaintiff was capable of sedentary work. (A.R. 660, 698\ accurate recountingnd
contemplationof Plainiff's 2015 FCE—which actually supports Defendant’s denial per the
Policy because it found Plaintiff capable of sedentary Weik hardly the typeof decision-
making that could be characterized as arbitrary and capricious.

Similarly, Defendantexpressly tcussed Dr. Bischof's evaluati@nd his opiniorthat
Plaintiff “had significantly less functional capacity that was dematedrby the [2012] FCE and
other provider opinions.” (A.R. 698.) Defendant discounted Dr. Bischof’s opiniorbkotuse
it conflicted with other medical evidence of record and because he qualifiedinisonclusions
based his lack of recent and frequent contact with Plaintdf. (Dr. Bischoff “had not seen Ms.
Lord since 7/2/2014 and had been unable to obsewever time and . . . based his opinion of
the single evaluation date of 4/28/2015."RPlaintiff may have desired that Defendant gave more
weight to Dr. Bischof's assessment form, but the reasons stated by DefendawotndDr.
Bischof were more hian reasonable. See Townsend 295 F. App'x at 977 “[A] plan
administrator is entitled to weigh the evidence and resolve conflicting eeidaibout the

claimant’s disability.}; Manning v. Johnson & Johnson Pension Commits®d F. Supp. 2d

1293, 1305 (M.D. Fla.) (finding thatefendants relied on the consistent opinions of four medical
providers that the plaintiff coulderform sedentarywork; and thus, “even assumiragguendo
that the defendants] were ‘wrondb discontinuethe plaintiff’s] benefits this court cannot hold

that decision was unreasonable or arbitrary and capricious”).

 Recall that Plaintiff must be unable to perfaany gainful occupation on part-time basis in order to
receive continued LTD benefits. (A.R. 1033.)
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Finally, although Defendant did not specifically discuss Dr. Chai's Feprl@r 2015
report in its decision letter, it did mention a more recent report from April 23, 201R.. §88.)
“As of 4/23/2015, Dr. Chai documented Ms. Lord’s chronic knee pain, but asserted that her wq
restrictions were ‘per functional capacity evaluation.” The April 201[BEFlocumented Ms.
Lord’s ability to perform sedentary work, but additionally confirmed thatthe sedentary work
capacity was not necessarily her potentially full capabilitied?) (Moreover, the February 10,
2015 report contains no information that would render Defendant’s denial arbitrary an
capricious For work restrictions, this report notes that Plaintiff should proceed “[p]er amati
capacity evaluation,”id. at p. 609), and the only FCE of record at that time was Plaintiff's 2012
FCE which found her capable of light work, (doc. 17, pf)5 Accordingly because Dr. Chai’s
medical recordsagree that Plaintiff can engage in at least sedentary woekendant's
consideration ofhemin denying Plaintiff's LTD claim was not arbitrary and capricious

Furthermore,there was sufficient medical eddnce to support Defendant’s decision.
First, both the 2012 and 2015 FCE’s found Plaintiff capable of wotisgme capacity, either
at the sedentary or light work levels, both of which render her LTD claim subjeatitd. d&ee
A.R. 69798.) Second, Dr. Chai’'s medical reports never found Plaintiff disabled such that sl
was incapable of performing any gainful occupation; on the contrary, his findipgerted both
of Plaintiffs FCE’s. GeeA.R. 644-78.) Third, Defendantmgdoyed both a clinical nurse case

manager and vocational rehabilitation counselors to review Plaintiff's filg,tlaese experts

independently concluded that Plaintiff could perform sedentary or light work. (Doc. 17, p. 4.

Lastly, following Plaintiff's sipplementation of her LTD claim record, Defendant commissioned
a peer review by Dr. Mirasol, of her file “to assess if there was any support for [work]

restrictions or limitations so that [it could] compare any documented impairment Rolicyg

14
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requirenents for disability.” (A.R. 698.) In hiseview, Dr. Mirasolconcluded that Plaintiff’s
condition, and the medication she takes for it, did not require further workplaceticestr See
id. at p. 685.) This evidence, taken together, provides a thanereasonable badm the denial
of Plaintiff’s claim for continued LTD benefits.

The main case Plaintiff cites to show Defendant abused its discretion, or viesyarb

and capricious, when it denied her cla#iadison v. Greater Gegia Life Insurance Cp225

F. Supp. 3d 1381 (N.D. Ga. 20%6jloes not alter this conclusion. (Doc. 22, pp9.J In
Madison the court found an abuse of discretion where the administrator engdgadatective
review of the evidence and feld] on acold record file by a nomexamining doctor, to the
exclusion of plainly relevant and reliable clinical evidence like [the plaistifFCE.” Id. at
1400 gitationomitted). Here, Defendant did not cherry pick or exclude any relevant evidence.
As discussed above, American General considered each piece of evidence Rigumeif was
not accounted for, including the 2015 FCE. Moreover, that FCE showed Plaintiff couladhperfo
at least sedentary work, as did all available evidence except for Drs. Bischof dfreld®I
assessment forms, which Defendant considered and reasonably discouseedd.R( 698.)
Thus, unlikeMadison Defendant did not ignore any FCE or engage selactive review of the
evidence.

Plaintiff also citesKinser v. Plans Administration Committee @fitigroup Inc., 488 F.

Supp. 2d 1369M.D. Ga. 2007) for her contention tht Defendant acted arbitrarily and
capriciously in denying her claim for continued LTD benefits. (Doc. 22, pl11p That case
too is inappositérom the case at hand. The courKisnerreversed an administrator’s decision
based on a failure to consider the entire recat8 F. Supp. 2dat 138283 (finding that the

administrator “focus[ed] exclusively” on a single day of treating physiciao®s and the
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opinion of an independent consultant). The record in this case makes clear that Defendant
not conduct that type of cursory review when reviewing Ms. Lord’s claim. Indeetharison

of the scant and selective reviews conducted by the administnatidisnier and_Madison only

underscores the comprehensiveness of Defendant’s review of Plaingffis. dVhile Plaintiff
may not like the outcome of that review, she cannot crediisiyute the scope of the materials
Defendant assessed.

For all of thee reasonsthe Court finds that Defendant had a reasonable basis to den
Plaintiff continued LTD benefits such that its decision was not arbitratapricious.

B. Plaintiff Fails to Show Defendant's Conflict Rendered its Denial
Unreasonable

Generally, upon concluding that reasonable grounds supeéendant’s LTD decision,
the Court would evaluate whether a conflict of interest influenced that dec&sothe Eleventh
Circuit has stated“[a] pertinent conflict of interest exists where tBRISA plan administrator
both makes eligibility decisions and pays awarded benefits out of its own fuBtkenship
644 F.3d at 1355.Even if a conflict of interest exists, it is “a factor’ in the analysis: but the

basic analysis still centers on assessing whether a reasonable basis exiseeddministrator’s

benefits decision.”ld. (citing Conkright v. Frommert, 559 U.S. 506, 520 (2010)Limately,
“the burden remains on the plaintiff to show the decision was arbitrary; it ibexdefedant’s

burden to prove its decision was not tainted by isédfrest.” Doyle v. Liberty Life Assur. Co. of

Bos, 542 F.3d 1352, 1360 (11th Cir. 2008).

In this case, Plaintiff has proffered no evidence, or arguntiegit,Defendant’s decision
was colored by conflict of interest,(SeeDoc. 22.) Plaintiff has not allegedn herResponse to
Defendant’'sMotion, that American General’'slecision wasarbitrary and capricious due to a

conflict of interest. (Id.; see alsaloc. 26, p. 11.)Furthermore, Plaintif6 Complaint contained
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no allegation that a conflict of interest made Defendant’s decision arkamdrgapricious.(See
Doc. 1-1.) For its part, Defendant argues that any conflict “is a structural am&hg out of its
dual role as claims administrator and benefits paydhe presence of a structural conflict of
interest—an unremarkable fact in todas marketplace-constitutes ndicense, in itself, for a
court to overturnan otherwise reasonable benefits decisioRrelutsky 692 F. Appx at 974
(citationand internal quotationsmitted). Accordingly, the Court concludes that even if such a
conflict exists, it is merelgtructural Even taking this conflict of interest into consideration,
Plaintiff has not carried her burden of showing that the dectsig@eny her clainwasarbitrary
and capricious.She has not shown that Defendacbnflict was ‘anythingother than standard
industry practice.Neither hagshe]shown that [defendant’slecision was in any way tainted by
seltinterest.” Id. at 975 (citations and internal quotations omitted).

Il. Plaintiffs Amended First Motion for Leave to File Amended Camplaint and
Amended Response to Summary Judgmeiboc. 31}°

Plaintiff seeks leave to amend her Complaint to add two relevant developments th
“have transpired since” she filed her Complaint: On March 29, 2018, Plaintiff'sdajwere
determined to be, and were accepted as, catastrophic by the Ports Authdrity; Saptember
13, 2018, Plaintiff was awarded Social Security Disability Benefits antbnset date of January
1, 2015. (Doc. 31, p. 4.) Defendant opposes, arguing that Plaintiff's proposed amendments
futile under ERISA. (Doc. 30, p. 2.) The Court agrees.

Federal Rile of Civil Procedure 15(a) provides that a party “may amend its pleading ong
as a matter of coursesither within twentyone days after serving it or within twerniype days
after service ba required responsive pleading or motio®nce this time has passed, a party

“may amend its pleading only with the opposing partyritten consent or the colgtleave,

10 (See alsdocs. 28, 29 (Plaintiffs first Motion to Amend and the Clerk of Court’s NotfcEiling
Deficiency.)

17

at

are

e



which cours “should freg} give . . . when justice so requireskFed. R. Civ. P. 15(a)(2)"The
thrust of Rule 15(a) is to allow parties to have their claims heard on the matitsc@nrdingly,
district courts should liberally grant leave to amend whiea underlying facts or circumstances

relied upon by a plaintifinay be a proper subject of reliéf.In re Engle Case¥67 F.3d 1082,

1108 (11th Cir. 2014) (quoting Foman v. Davis, 371 U.S. 178, 182, (1962hjle leave to

amend is generally freely given, it is by no means guaran#@&exurt should not allow leave to
amend” (1) where there has been undue delay, bad faith, dilatory motive, or repeatesl ttailur
cure deficiencies by amendments previously allowed; (2) where allowing areendvould
cause undue prejudice to the opposing party; or (3) where amendmddt be futile” 1d. at

1108-99 (quotingBryant v. Dupree, 252 F.3d 1161, 1163 (11th Cir. 2001)). Whether to gran

leave is within the sound discretion of the trial court. Addington v. Farmer’'s Eldvatoins.

Co., 650 F.2d 663, 666 (5th Cir. 1981).
As previously stated, courts reviewing an administrator's benefits denial BERISA
are limited“to consideration of the material available to the administrator dintleet made its

decision.” Blankenship 644 F.3d at 1354citation omitted) see also Glazer v. Reliance

Standard Life Ins. Cp524 F.3d 1241, 1246 (11th Cir. 2008) (“When conducting a review of ar]

ERISA benefits denial under an arbitrary and capricious standard . funtiien of the court is
to determine whether there was asenable basis for the decisidiased upon the facts as
known to the administrator at the time the decision was made.” (emphasis added))Plaintiff
seeks to amend her Complaint to add developments that occurred well past Defetetaal’s
decision, and which necessarily comprise facts not known to American General weared
Plaintiff's claim for continued LTD benefitsn October 2015 Under ERISA, such facts are

irrelevantbecause they were not available for Defendant’s consideration when it ts\déaial
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decision!! Therefore,Plaintiffs proposed amendments are futile. Consequently, the Cour
DENIES Plaintiff's Motion for Leave to Amend, (doc. 313.
CONCLUSION
Based on the foregoing, the CouBRANTS Defendant's Motion for Summary
Judgment(doc. 17), andDENIES Plaintiff's Amended First Motion for Leave to File Amended
Complaint and Amended Response to Summary Judgiaeat 31). The CouDIRECTS the
Clerk of Court to enter summary judgment in favor of Defendant aGd @SE this case.

SO ORDERED, this 18thday ofMarch, 2019.

/ /’”é}if

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA

11 Moreover, even if the Court allowed Plaintiff to amend @Gemplaint to include thse developments
thatamendmenivould notalter the Court'sinding regarding the reasonableness of Defendalargal of
Plaintiff’'s claim. While the Court may consider an awardswmcial security disability benefits in an
ERISA case, sucan award is not dispositive as a claim for So8eturitybenefits and a claim under an
ERISA policy involve substantially differeninquiries Manning 504 F. Supp. 2dt 1305 n. 9(citing
Black & Decker Disability Plan v. Nord38 U.S. 822, 832 (200Fari-Fasano v. ITT Hartford Life and
Acc. Ins. Co., 23(-.3d 415, 420 (1st CiR000). Further, the Ports Authority determination of the
catastrophic nature of Plaintiff's injury would have litlleany bearing on Plaintiff'seligibility for LTD
benefitsunder thePdicy.

12 For this reason, the Court alB&NIES Plaintiff's First Motion for Leave to File Amended Complaint
and Amended Response to Summary Judgment. (Doc. 28.)
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