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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

ALEX BARR,
Plaintiff, CIVIL ACTION NO.: 4:17cv-203
V.

BOARD OF REGENTS OF THE
UNIVERSITY SYSTEM OF GEORGIA; and
NICHOLAS SILBERG individually and in his
official capacity as Department Head of Fine
Arts, Humanities and Wellness at Savannah
State University

Defendants

ORDER
On March 23 2018, PlaintiffAlex Barr filed an Amended Complaint pursuant to 42
U.S.C. 8 1981 alleging claims of race discriminatagainst Defendantstemming from his
employment as an instructor at Savannah State Univérs{oc. 11.) Presently before the
Court is Defendard’ Motion to Dismiss (doc. 12), to which Plaintiff filed a Response in
opposition, (docl3), and Defendants filed a Reply, (doc. 15). Defendants move to dismis
Plaintiff's case for lack of subjeatatter jurisdiction and for failure to state a claim upon which

relief canbe granted, arguinthat Plaintiff's claims are insufficiently plead andarebarred by

1 In his original complaint, Plaintiff did not name Nicholas Silbasga defendant and proceeded only
against Defendant Board of Regents of the University System of GeoigeeDgc. 1.) Defendant
moved to dismiss that complaint, (doc. 5), but rather than opposing the motioriffRlairght leave to
file an amendedamplaint, which the Court granted over Defendant’s oppositdots, 810). Plaintiff
then named Nicholas Silberg as a Defendant in his Amended Compl&eeDdgc. 11.) However,
Plaintiff has yet to provide the Court withe requisiteproof of servie, or a waiver of service, as to
Defendant Silberg SeeFed. R. Civ. P4(d)(4), (I). In the Motion to Dismissub judice, (doc. 12),
Defendant Nicholas Silberg joins by special appearance, preserving all defenseswvicsetarse personal
jurisdiction,because he has not yet been served with process in thisidasep(1 n.1).
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the applicable statute of limitations as well as sovereign immunity. (DocPlantiff contends
his claims were timely filed and are not barred by sovereign iriiynag to Defendant Silberg
to the extent his claims are not wpleaded, Plaintiff seeks permission to amend. (Doc. 13.)

For the reasons set forth below, the CABRANTS in part and DENIES in part
Defendants Motion, (doc. 12),and DISMISSES with prejudice Plaintiff's clains against
DefendantBoard of Regents of the University System of GeordiBOR’). The Court
DIRECTS the Clerk of Courto TERMINATE the BORas aDefendant orthe docket othis
action. Further, the Court DISMISSES with prejudice Plaintiffs § 1981 claim against
Defendant Silbergfor failure to hire, rehire, ompromote andfor unequal payregarding
compensation for Fall 201&s barred by the applicable statute of limitatjcas well ashis
hostile work environmentlaim againstDefendant Silberdpr failure to state a claim upon which
relief can be granted The Courtalso DISMISSES with prejudice Plaintiff's retaliatory
discharge claim steming from the grievance lettd?laintiff submittedafter Defendant Silberg
failed to tendePlaintiff a contract and demand@daintiff's resignation. In addition, the Court
DISMISSES without prejudice and with leave to amendPlaintiff's claim for disparate
treatment in the terms and conditions of employmesgarding teaching accommodatioft,
failure to state a claim.

However, as explained below, Plainti#ftlaim against Defendant Silbday unequal pay
regarding nonpayment of “overload” pay for the Fall 2014 semester shalhrparaing before
the Court. Additionally, Plaintiff's retaliatory discharge clainagainst Defendant Silberg
stemming from the disparate treatment complaints which occurred prior todaeteBilberg’s
adverse employment action shall remain pending before the Court. Accoydimgi@ourt

DENIES Defendants’ Motion as to these claims. In addition, the CGBRANTS Plaintiff leave




to file a second amended compldiot the ressonsset forth below Plaintiff mayfile asecond
amended complaint in tHemited manner seforth belowwithin fourteen (14) days from the
date of this Order.

Further, gven that Plaintiff has stated plausildection1981 unequgbay and retaliatory
discharge claimsgainst Defendant Silberg, the Court extends time for servidee Court
ORDERS Plaintiff to properly effecservice of process on Defendant Silberg witthiinty -five
(35) daysfrom thedate of this Ordeand to provide proof thereéf.The Court provides Plaintiff
this amount of timdor serviceso that Plaintiff will have time to first file his second amended
complaint and then serve Defendant Silberg with dparativeversion of his complaint. Thus,
if Plaintiff does intend to amend his complaint, he nfirst file the second amended complaint
andthen serve Defendant Silberg with the second amended compl@hmuld Plaintiff fail to
timely serve Defendant Silberg within this specified period, the Court will désthis action
without prejudice pursuant to Federal Rule of Civil Procedure 4(m).

Lastly, the CourDIRECTS the Clerk of Courtd LIFT the discovery stay imposed in
this case andORDERS the remaining parties toconducta Rule 26(f) conferencevithin

fourteen (14) daysfrom the filing of Defendant Silber’s Answer and to file a Rule 26(f) Report

2 Federal Rule of Civil Procedure 4(m) grants federal courts the discretiorder that service be made
within a specified time” if a defendant has not been timelyesewithin ninety days after the complaint
was filed. See alsd_eponebBempsey v. Carroll Cty. Comm’rs, 476 F.3d 1277, 1282 (11th Cir. 2007)
(“Absent a showing of good cause, the district court has the discretiotettdethe time for service of
process.”(citation omitted)). Based on the record before the Court, Plaingfi/eato serve Defendant
Silberg and his deadline for timely doing so has long since expired. Howaetjff timely served the
BOR (a related partyhis remaining claims against Defendant Silberg grow out of the same nucleus
facts as those claims against the B@R] Defendant Silberg will not be unduly prejudiced by allowing
additional timeas he has participated in this action by special appearahbus,the Court finds it
prudent to allow Plaintiff an extended perigidtime in which to serve Defendant Silberg.




within seven(7) daysfrom theRule 26(f) conferencg Failure to comply with theseictives
may result in the dismissal of this action or striking of the answer.
PLAINTIFF 'S ALLEGATIONS #

On or about August 1, 2013, Plaintiff Alex Barr was hired by Defendants as antmstruc
at Savannah State UniversitySSU) to teach critical thinking and communicatioogurses
(Doc. 11, p4.) During the 20132014 academic year, Plaintiff taught twe hours of classes
a “full four-course”’load—eachsemester for the Department of Liberal Ar(&.) Plaintiff had
a separate employmetntractfor each semester of that academic yghlt.) During the 2014
2015 academic yed?laintiff servedas aninstructor in the Department of Fine Arts, Humanities,
and Wellnessteachingan “overload’schedule of five threbour classes for the Fall Semester
but returned to teaching a feocourse load for the Spring Semestdd.)( By the end of Spring
Semeste 2015, Plaintiff had completed his second consecutive year as atifud faculty
member at SSU. Id.) Over the course of these two years, Plaintiff received classroon;
performance reviews dexcellent or “outstanding.” [d.)

Thatfollowing summer, in middune of 2015, Plaintiff discovered, @8Us class roster
that he was slated to teach five classes in the upcoming Fall Sem@gdierPlaintiff had not
agreed to teach an overload schedtdther Defendantdhiad simply‘assignetithis schedule to
him. (d.) Some two weeks later, however, Plaintiff wagcked out of the SSU computer
network, including his email accountld( Plaintiff thenbecame concerned that he had not

actuallybeen contracted by SSU to tedohthe 2015—-208 academic year(ld.) When Plaintiff

3 The Rule 26(f) Report shall conform to the language and format of Judtge<BRule 26(f) Report
Form located on the Court's websiteww.gasd.uscourts.gounder “Forms” and “Judge Baker
Instructions and Forms.”

* The below recited facts are taken from Plaintiff's Amended Complathaemaccepted as true, as they
must be at this stage.




had yetto receive a teaching contract by late July 2015, he began discussions with Defend
Silberg, his department chair and direct supervisor, about teaching the upcemasges. I¢.

at p. 5.) Plaintiff informed Defendant Silberg that he hawt receivel a contract for Fall 2015,
had not been paid his overload premium for the previous Fall Semester of 2014, and had
locked out of SSt computer network. (Id.) Defendant Silberg responded that, contrtary
Plaintiff s understandingpverload pay was not available unless taughtsix classes a
requirement Plaintiftonsidered impossiblé given hiscontemporaneousnroliment in a PhD
program at SSU(Id.) Nonetheless, with classes scheduled to beginday, August 10, 2015,
and realizing that he was still not under contract, Plaintiff requested thaé ludferedan
employment contract(ld.)

By August 7, 2015, Plaintiff was still without an employment contract and SSWU ema
accesshe notified Deferdant Silberg that he would not teach ttextMonday unless he was put
under contract for teaching the assigned overloaded schettlije Ingtead of tendering Plaintiff
his contract, however, Defendant Silberg demanded Planti#signation. 1¢.) As result of
Defendant Silberg actions, Plaintiff submitted a grievance that was never responded to
referred for further review.Id. at p. 6.) When Plaintiff refused to resign, he was removed from
the teaching roster and terminatetd.)(

Plainiff states that he was the only black faculty member in his department, and he w
the only faculty member in the department who was refused an employment conttact 3
reasonable teaching accommodatiorld.) (Further, unlike his white counterparts, Btdf was

the only faculty member asked to teach an overload schedule and the only faculty member

5 Plaintiff also states, somewhat contradictorily, that he “wad foa teaching a fiveourse overload
during Fall Semester 2014.” (Doc. 11, p. 4.) Construing these allegations in Pdeidr, the Court
infers that Plainff was paid for teaching but was denied any overload pay for that semester.
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paid prior to agreeing to a new contradid.) Defendants gave white employegzeferred
terms and conditionpf employment]in order to succeed and achieve at their positioikl.)
Plaintiff avers that heomplained of this disparate treatment to Defendant Silberg and SSU, b
those complaints went unaddressedd.) ( After refusing to offer Plaintiff an employment
contract, Defendants later replaced him with a white female instruckdy). (

Based on these allegations, Plaintiff brings claims under § 1981 for raciamiistion
in the making of a contract, retaliation, and disparate treatment in the tednt®rditions of
employment, including refusal to hice promote, unequal pagnd hostile work environment
(Id. at p. 3.) Plaintiff asserts each of these claims under a single count of civil rigdsioms
prohibited by § 1981(lId. at pp. 3-7.) As relief, Plaintiff seeks compensatory damages, punitive
damagesan injunction against future civil rights violatiqgrattorneys fees, and any other relief
deemed just and appropriate by the Coud. gt pp. 3, 7-8.)

STANDARDS OF REVIEW

When a court has pending before it batlrederal Rule of Civil Procedurg2(b)(1)
motion to dismiss for lack of subject matter jurisdiction arRRluge 12(b)(6) motionto dismiss
for failure to state a claim, the generally preferable approach is to decideishecjional ssue
first and then, if jurisdiction is foundo decide whether a claim has been statdzhes v. Staje
725 F.2d 622, 623 (11th Cir. 1984)lotions pursuant to Rule 12(b)(1) take one of two forms: a

“facial attack on subject matter jurisdiction based on the compgkmitegations taken as true or

a“factual attack based on evidentiary matters outside of the pleadings. McEImurray v. Consql.

Gov't of AugustaRichmond Cty., 501 F.3d 1244, 1251 (11th Cir. 20@#a(on omitted). In

the “factual attack context the court considers whether subject matter jurisdiction tangibly

exists in fact, irrespective of the complamtallegationsid., and ispermitted to“consider




extrinsic evidence such as testimaryd affdavits; Morrison v. Amway Corp., 323 F.3d 920,

924 n.5 (11th Cir. 2003) (citation omitted) “facial attack’ however,merelyrequiresthe court
“to look and see if [the] plaintiff has sufficiently alleged a basis of subject mattsdiction,
and the allegations in his complaint are taken as true for the purposes of the”’matwrence
v. Dunbar, 919 F.2d 1525, 1529 (11th Cir. 19@dljeration in original). Thus, on & facial
attack’] courts are to proceed as if evaluating a Rule 12(b)(6) motieeMcEImurray 501
F.3d at 1251.

Undera Rule 12(b)(6)motion to dismiss, a court musaccept[]the allegations in the
complaint as true and construfigem in the light most favorable to the plaintiffBelanger v.

Salvation Army, 556 F.3d 1153, 1155 (11th G&009) (citation omitted) “A complaint must

state a facially plausible claim for relief, atjd] claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferertbe thefedant is

liable for the msconduct allegetl. Wooten v. Quicken Loans, Inc., 626 F.3d 1187, 1196 (11th

Cir. 2010) (quoting Ashcroft v. Igbal, 556 U.S. 662, §2809)). “A pleading that offerslabels

and conclusiorisor a ‘formulaic recitation of the efeents of a cause of actibndoes not

suffice. Ashcroft 556 U.S. at 67&quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007)).

“The plausibility standard is not akin to a probability requirement, but it asks for mor
than a sheer possibilithat a defendant has acted unlawfully. Where a complaint pleads facf
that are merely consistent with a defentartability, it stops short of the line between
possibility and plausibility of entitlement to reliefld. (citationand internal quotatiaomitted.
While a court must accept all factual allegations in a complaint as true, thiSiseimetpplicable

to legal conclusionsThreadbare recitals of the elements of a cause of action, supported by me

pre




conclusory statementsare insufficient.Id. However, dismissal under Rule 12(b){(én statute
of limitations grounds is appropriate only if it is apparent from the face of thplammthat the

claim is timebarred! Boyd v. Warden, Holman Corr. Facility, 856 F.3d 853, 872 (11th Cir.

2017)(citation and internal quotations omitted).
DISCUSSION

In their Motion to Dismiss, Defendants present three grounds for dismissalimtifPs
Complaint: (1) theylevel a “facial attack on this Courts subject matter jurisdiction over
Plaintiff's claims against Defendant BOR basedEteventh Amendment sovereigmmunity,®
(doc. 121, pp. 56, 14-16), (2) they argue that Plaintiff failure to hire, failure to promote, and
unequal payg 1981 claims filed more than two years after his resignatiare timebarred
because the statute of limitations applicabléhtseclaims only provides two years to bring suit
rather than four(id. at pp. 5-10); and (3) thegontendthat Plaintiff fails to plead sufficient facts
to supporeach ofhisdiscrimination claims,id. at pp. 5, 10-14).

In his Response, Plaintiff argues that his 8 1981 claims are nebtimed by the statute
of limitations because they fall under trevisedfour-year statutory limit. (Doc. 13, pp-—3.)
Plaintiff alsocontends that he properly sets forth plausible claims in his Amended Complair
and in the event the Court finds to the contrary, he seeks leave to further aideatpf. 4-5.)
However, as to Defendasitsovereign immunity defense, Plaintiff acknoddes its applicability

to the BOR but asserts that heectified’ the issue by adding Defendant Silbergd. &t p. 5.) In

6 Although Defendants do not clearly state as much, their sovereign immefiéilysé implicates the
Court’s subject matter jurisdictiorSeeThomas v. U.S. Postal Servi@b4F. App’x 600, 601 n.3 (11th
Cir. 2010) (per curiam) (“[A] dismissal on sovereign immunitpunds should be pursuant to Rule
12(b)(1) because no subjeuttter jurisdiction exists.” (citin@@ennett v. United Stated402 F.3d 486,
488 n.1 (11th Cir. 1996))kee alsdCantu Servs., Inc. v. Roberie, 535 F. App’x 342, 346 n.3 (5th Cir.
2013) (noting that dismissals based on sovereign immunity are generallampusRule 12(b)(1) but
also recognizingas the Supreme Courhas that Eleventh Amendment immunityas a “uniquely
ambiguous character”).
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their Reply, Defendants press the statute of limitations defense, @iiainbecause Plaintiff
“worked under a contract that aotatically ended the employment relationshgnd required
renegotiation for another term of employment, his failure to hire, failypeotmote, and unequal
pay claims are subject to the twear statute of limitations. (Doc. 15, pp32 Defendants ats
urge that Plaintiff failed to“provide specific analysisregarding the factual sufficiency bis
claims as set forth in his Amended Complaind. &t pp. 3-4.)

The partiesarguments raise several doctrines of law, eachhi¢h the Court addresses
in turn. As explained belowthe Court findghatthe allegations Plaintiff levies imis Amended
Complaint against DefendaBilberg taken as true and construedhis favor,statea plausible
§ 1981 claim forunequal pay regarding nonpayment of “overload” p&owever, his claims
against Defendant BOR afereclosed by sovereign immunity and his § 1981 claamainst
Defendant Silberdor failure to hire, rehire, or promote and for unequal pay regarding the Fa
2015 employmetncontractare precluded by the applicable statute of limitations. As such, thes
claims shall be dismisseas a matter of law.In addition, Plaintiff's § 1981 claims for hostile
work environment, disparate terms and conditions of employment, and retaliation are due tg
dismissed for failure to state a claim upon which relief can be granted.
l. Dismissal of Defendant BOR Under Eleventh Amendment Immunity

Plaintiff bringsclaims of employment discrimination against Defendant BOR pursuant to
42 U.S.C 8§ 1981 made actionable through 42 U.S.C. § 19830c. 11.) As an instrumentality

of the State of Georgia, a suit against the BOR would be the same as a suitthgdbtate of

7 UnderSection1981, as amended by Congress in the Civil Rights Act of 1991, “[a]ll persons .I. . shg
have the same right . . . to make and enforce contracts . . . as is enjoyed by izbitg” cithich

“includes the making, performance, modification, and termination of contractshemhjoyment of all
benefits, privileges, terms, and conditions of the contractual relaiphs42 U.S.C. §1981a), (b)

(1991).

be
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Georgiaitself. “The Eleventh Amendment insulates a state from suit brought by individuals i
federal court unless the state either consents to suit or wawseSlaventh Amendment

immunity” Stevens v. Gay864 F.2d 113, 114 (11th Cit989) (footnote omittedjciting

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.989,00 (1984)). A lawsuit against a

state agency or employee in its official capacity is no different fromtagainst a state itself;

such a defendant is immuneWill v. Mich. Degt of State Police491 U.S. 58, 71 (1989)

(holding that the state and ftarms are not‘persons”’amenable to suit under Section 19&®&e

Butts v. County of Volusia, 222 F.3d 891, 8@dth Cir. 2000)(“[Section] 1983 contains the

sole cause of action against state i&cfor violations of § 1981); see alsdittman v. Oregon
509 F.3d 1065, 1072 (9th Cir. 200@ynder theWill Court’s interpretation of the Eleventh
Amendment, “ations against arms of the state under both § 1983 and 8§ 1981 cannot be brought
in either federalor statecourt, because the cause of action in 8 1983 does not reach arms of the
state” (emphasis in original)).

In enactingSection1981, Congress did not abrogate a stas®vereign immunity from

suit provided by the Eleventh Amendmeitenry v.Fla. Bar 701 F. Appx 878, 881 (11th Cir.

2017) (per curiam) (citingjnter alia, Sessions v. Rusk State Hosp., 648 F.2d 1066, 1069 (5th

Cir. 1981) (“Unlike Title VII, Section 1981 contains no congressional waiver of the’state
[E]leventh [AJmerdiment immunity?)).® Likewise, Congress did not abrogate theell-
established immunities or defensgwovided by the Eleventh Amendment and common law

when it enacted 42 U.S.C. § 1983, the statutaryse of actiothrough which Plaintiff brings his

8 In Bonner v. City of Prichard661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the Eleventh Circuit
Court of Appeals adopted as binding precedent all decisions of the forftheCkcuit handed down
prior to October 1, 1981.

10




Section 1981 claims’ Will, 491 U.S. at 67 Arms or agencies of the state, such asBO®, are

therefore immune from suitNicholl v. Bd. of Regents of the Univ. Sys. of Ga., 706 F. App

493, 495 (11th Cir. 201qper curiam)“The B[OR] is considered state entity that is an arm of
the state of Georgia for purposes of the Eleventh Amendment, and, therefore,lasl émtit

sovereign immunity, unless waivéyl.see alsd.apides v. Bd. of Regents of Univ. Sys. of Ga.

535 U.S. 613, 6167 (2002) (addressing whether the BOR had waived its Eleventh Amendme

immunity in that specific caseBtroud v. Mcintosh, 22 F.3d 1294, 1299 (11th Cir. 2013)

(characterizing the BOR as an arm of the std&lljams v. Bd. of Regents of Univ. Sys. of Ga.

477 F.3d 1282, 13602 (11th Cir. 2007) “Nor has . . . the B[OR] waived its Eleventh
Amendment immunity).

Plaintiff has not shown that Defendant BOR has waived its sovereign immnity;
indeed, Plaintiff appears to concede that the Eleventh Amendment precludes suit tagains
BOR, (doc.13, p. 5). Thus, drause the State of Georgia would be the real party in interest in

suit againsDefendanBOR, the Eleventh Amendment immuniziée BOR from suit evenas to

9 Defendants contend that Plaintiff failed to invoke Section 1983 in brirthisgaction. (Doc. 14,
p.15.) Defendants are mistaken. As plainly set forth on the first page of his AimE@aaeplaint,
Plaintiff asserts his claims under “42 U.S.C. § 1981 and 42 U.S.C. § 1983.” (Doc. 11, p. 1.) KoreoV
such atechnical error in pleading has been deemed irrelevant by the Supreme Chartoited States
and the Eleventh CircuitSeeJohnson v. City of Shelby, 574 U.S. __ ,, 135 S. Ct. 346, 346 (2014)
(per curiam) (summarily reversing the lower court’svigsal of a constitutional civil rights claim for the
plaintiffs’ “failure to invoke [Section 1983] in their complaint,” and explagthat the Federal Rules of
Civil Procedure “do not countenance dismissal of a complairibfperfect statement of thegal theory
supporting the claim asserted”); King v. Butts County, 576 F. App’x 923, 931 (11th Cir. 2014) (p4
curiam) (holding failure to expressly invoke 8 1983 not a proper graudimiss the plaintiff's § 1981
claims)

10 “Under the Georgia Constitution, the state’s sovereign immunity caniedaanly ‘by an Act of the
General Assembly which specifically provides that sovereign immunity istihevaived and the extent
of such waiver.” McCall v. Dep’t of Human Res., 176 F. Supp. 2d 1355, 1361 (M.D. Ga. 2001) (quotin
Ga. Const. art. |, 8 I, P IX(e)). Although Georgia has waiveddavereign immunity in the manner and
to the extent provided by the State Tort Claims Act, it has not “wdiagg immunity with respect to
actions brought in the oats of the United States.[d. (quoting O.C.G.A. § 50-21-23(b)).

11
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Plaintiff's reqest forinjunctive relief!* Accordingly, the CourtDISMISSES Plaintiff’s clains
against Defendai@OR under Eleventh Amendment sovereign immunity.
Il 42 U.S.C. § 198Discrimination Claims

Under Section1981, as amended by Congress in the Civil Rights Act of 19a]ll
persons . . . shall have the same right . . . to make and enforce contracts . . . agdsksnjoy
white citizens. 42 U.S.C. § 1981(a) (1991). With its 1991 amendment, Congress yoroad
defined the term“make and enforce contrattdo include “the making, performance,
modification, and termination of contracts, and the enjoyment of all benefitdeges) terms,
and conditions of the contractual relationshipd. § 1981(b). The addion of Section1981(b)

by Congress overturned the Supreme Ceudecision in_Patterson v. McLean Credit Union

which had narrowly construed the protective reach Safction 1981 to prohibit race
discrimination“only [in] the formation of a contract, but nfa] problems that may arise later
from the conditions of continuing employmeént.491 U.S. 164, 176 (1989). Prior to this
amendment, courts were to apply the most analogous state statute of limitaBectidn1981

claims. Goodman v. LukenSteel Co. 482 U.S. 656, 6652 (1987),superseded by statute as

stated in Jones v. R.R. Donnelley & Sons Co., 541 U.S. 369, 383 (2004).

In Jones v. R.R. Donnelley & Sons Chowever,the Supreme Coudetermined that

Section 1981 claims made possible by the enactment of the Civil Rights Act df 499

11 In Ex parte Young, the Supreme Court held that the Eleventh Amendment daes amtbaragainst
federal courts prospectively enjoining state officers from acting untdrtstally or contrary to other
federal law. 209 U.S. 123, 1480 (1908). While the Ex parte Yourgxception allows some suits
against state officials, it “has no application in suits against the Statdse@magencies, which are barred
regardless of the relief soughtPuerto Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S.
139, 146 1993). Thus, even thougthe Ex parte Youngloctrine allows suit for prospective injunctive
relief, the Eleventh Amendment notwithstanding, this exception is inapfdichere as to the BOR,
because Plaintiff is suing an entity of the state itself rather than aoffiger in his or her official
capacity

12




§ 1981(b)are subject to the default fowyear statute of limitations period for federal causes of
action as set forth in 28 U.S.C. § 1658(a). 541 U.S.4+&Y The JonesCourt explained that
to the extent Congress created new causes of action not previously cognizableSantien
1981, such claims are subject to the fgear “catchall” statute of limitationsprovided by
§ 1658a). Id. at 380-83. However, for causes of action that existed before the enactment d
§1981(b), the practice of borrowing the relevant state statute of limitations stllesapp

Edwards v. Nat Vision, Inc., 568 F. Apjx 854, 860 (11th Cir. 2014) (per curiam) (citing 28

U.S.C. 8 B58 Jones,541 U.S. at 371). ThusniGeorgia the states two-year statute of
limitationsfor personal injury tortsontrols thos&ection1981claims which existegrior to the

1991 amendmentSeeO.C.G.A. 8§ 93-33; Saunders v. Emory Healthcare, Inc., 360 Fp’Ap

110, 114 (11th Cir. 201@per curiam).

A. What Statute of Limitations Applies to Plaintiff’s Section1981 Claims

In his Amended Complaint, Plaintiff sets fortfive Section 1981 employment
discrimination claims: (1jailure to hire, rehire, opromote; (2 unequal pay;3) hostile work
environment; (4) disparate treatment in théerms and conditions of employment; and
(5) retaliation. (Doc. 11, pp. 3—7.) Plaintiff filed his claims on October 23, 2017, complaining ¢
employment actions thategan on or about August 1, 2013 and continued through Augug
201512 (Docs. 1, 11) Accordingly, any claim brought by Plaintiff that was actionable under
Section1981 prior to the 1991 amendment is foreclosed by O.C.G.A383 Defendants
contendthat Plaintiff's claimsfor failure to hire, rehire, or promote arfidr unequal pay are

subject to Georgia twoyear statute of limitations and are thus time barred. (Do, pp. 6-

12 Given Defendant Silberg’'s special appearance in this matter, for gasrmé this Order the Court
assumes, without deciding, that Plaintiffs Amended Complaint rekstek to the filing of his origial
pleading under Federal Rule of Civil Procedure 15(c).

13
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10.) Plaintiff responds by arguing that each of these claims was nasigble by the 1991
amendment; thus, he concludes, they are subject to, and timely under, tyeafotederal
statute of limitations. (Doc. 13, pp—8) Defendants aver, in reply, that Plaintiff offers no
compellingauthority for this assertion. (Doc. 15, pp. 2-3.)
(1)  Failure to Hire, Rehire, or Promote'®

In 1989, the Supreme Court concluded thattion1981 ‘tover[ed] only conduct at the
initial formation of the contract and conduct which impairs the right to enforceaacbnt
obligations throughegal process. Patterson491 U.S. at 179 (articulating the pre-1991 ambit of
§ 1981). A failure to promote claim undeection1981 was actionable only where a promotion
rose“to the level of an opportunity for a new and distinct relation betweepnimoyee and
employer. Id. at 185 (citation omitted) Thus, in the context of a new employment relationship,
Section1981 failure to promote claims were cognizable prior to the 1991 amendment and 4§
governed by a twgear statute of limitations Edwards 568 F. Appx at 860, Young V. Intl
Paper Cqg.No. CIV.A. 10-00179=G-M, 2011 WL 3711210, at *4 (S.D. Ala. Aug. 24, 2011).

Likewise, afailure to hireor rehireclaim brought undeSection1981 is also subject to

the twoyear statute of limitationsSee Davis v. CoceaCola Bottling Co. Consol., 516 F.3d 955,

970 n.35 (11th Cir. 200&upholding dismissal of failure to hire clairas precluded by twgear

statute of limitations see alsoSaunders 360 F. Appx at 114 (same) JohnsonHarris v.

AmQuip Cranes Rental, LLC, No. CIV.A. 147, 2015 WL 4113542, at *7 (E.D. Pa. July 8,

2015) ("Because a claim based on failure to hire (or, in this case, rehire) adaduedo enter

13 Courts routinely consider these claims togetiveinere appropriate See, e.g.Garcia v. Pueblo
Country Club, 299 F.3d 1233, 123® (10th Cir. 2002). Based on Plaintiff's allegations in his Adesl
Complaint, which highlight Defendants’ refusal to reHiim but do not mention any facts regarding a
possible promotion, the Court sees no meaningful distinction between these iclahe present case.
(SeeDoc. 11, pp. 3%)
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into a corract with a plaintiff, courts have routinely held that faitwmehire claims would have
been actionable under the pt891 version of Section 1981(collecting cases))Burgess V.

Cleco Corp., No. CIV.A. 111704, 2013 WL 673481, at *5 (W.D. La. Feb. 2D13)(§ 1981

failure to hire claim subject to state statue of limitations)

The allegations in Plaintiff Amended Complaint make clear that his claims for failure to
hire, rehire, or promote are subject Gedigiavoyear statute of limitationdecause they were
cognizable under the p©991 version oSection1981. Plaintiff alleges that he taught at SSU,
during the 20132014 academic yedrpursuant taseparate contracts for each semestér.(Doc.

11, p. 4(emphasis added).Plaintiff againtaught at SSU during the 2042D15 academic year,
but following the end othatacademic periodRlaintiff was not*given his contract to teach for
the 20152016 academic yedr.(Id.) “[R]ealizing that he had no contract. and with [] Fall
Semester scheduletb begin August 10[2015], Mr. Barr requestedhat he receive his
employment contrac¢t. (Id. at p. 5.) However,instead of tendering [Plaintiff] his contract,
[Defendant] Silberg demanded his resignatiofid. (section entitted REFUSAL TO REHIRE
MR. BARR").) Plaintiff statesthat unlike his white counterparts, Havas the only faculty
member who was not paid prior to agreeing tew contract.” (Id. at p. 6(emphasis addeq).

By Plaintiff s own allegations, his previous teaching contract with Defeneapised at
the end othe2014-2015 academic year. Any future employment was contingeDetendang
“tendering, and Plaintiff receiving a“new contract. As noted, Defendantsefus[ed] to rehire
Mr. Barr” Moreover, Plaintiff shows that Defendants conditioned continued employment for

subsequent academic periods on the creatian”séparaté, distinct contractual relationshig.

14 Although Plaintif speaks of a “resignation,” the balance of factual allegations in his deden
Complaint belie the conclusion that Plaintiff had a position from whigkgign in August of 2015.S¢e
Doc. 11.) “[W]hen reviewing a motion to dismiss, a court is notireduo accept factual claims that are
internally inconsistent.”"McMahon v. City of Riviera BeagiNo. 0880499CIV, 2008 WL 4108051, at
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UnderPattersonclaims regarding discrimination in the creatiort'afnew and distinctetation
between the employee and empldyaere cognizable in § 1981 actions beftre statutevas
amended in 1991. 491 U.S. at 189he employment relationship described in Plairgiff
Amended Complaintvas one builupon indeed contingenipon the @rties entering into a new
contract for each new academic peritite prior contractual relationship ceased to exist at the
end of said period. As sudbefendantsfailure to tender Plaintiff a contract for the 262516
academic year contemplatednew and distinct employment relationship that would have been
actionable undeBection1981 prior to the Civil Rights Act of 1991. Thusyyaclaims regarding
discrimination in Defendantglecision to not rehire Plaintiff in August of 2015 must have been
filed by August 2017 SeeSaunders, 360 F. Appat114.

Because Plaintiff did not file the instant suit within two years of Defendéaitsre to
rehire him,the Court concludes that PlaintgfSection1981 claims for failure to hire, rehire, or
promde are timebarred and due to be dismissed. Accordingly, the CourtGRANTS

DefendantsMotion to Dismiss as to these claims.

*3 (S.D. Fla. Aug. 28, 2008) (citation and internal quotations omitted). Thubetextent Plaintiff's
“resignatiori allegations imply that he was still under a contract opleyment following the end of the
20142015 academic year, the Court disregards them.

Furthermore, in his Response, Plaintiff did not dispute Defendants’'tiasséhat “Plaintiff's
employmet contract for the 203:420]15 Academic year came to its natural conclusion at the fetig: o
school year and, thereafter, Defendant’s and Plaintiff's obligatiaadh other ended,” (doc.-12p. 8);
instead Plaintiff states, without any applicablgalesupport, that “claims of failure to hire[ and] failure to
promote . . . were not allowed prior to the revision,” (doc. 13, p#.(8iting Jones 541 U.S. at 383;
Baker v. Birmingham Board of Education, 531 F.3d 1336 (11th. Cir 2008))). The holdiunés
concerned “hostile work environment, wrongful termination, and fatlseansfer claims,” not failure to
hire or promote claims. 541 U.S. at 383. As explaineBatiersonof course, discrimination claims
predicated on hiring and promotion wexgionable undeBection1981 prior to its amendmentee491
U.S. at 17679, 18586. Plaintiff's cite toBakeris similarly unhelpful as that case concerned racial
discrimination in the termination of an alreaeiyployed teacher, 531 F.3d at 1339, not an employer
declining to rehire or tender a new contract.
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(2) Unequal Pay
Whetheran unequal pay claim is subject to the fgaar statute of limitations period
provided by 28 U.S.C. § 1658 or the tyear statute of limitations period provided by O.C.G.A.
§ 9-3-33 depends orthe compensatioalleged to have been discriminatorily maaterefused
To the extent an unequal pay claim arises out of an empioye#ial compensation, as
determined during the formation of the employment contract, it is governed kwaheear

statute of limitations. Palmer v. Stewart Cty. Sch. D&I5 F. Appx 822, 82 (11th Cir. 2007)

(per curiam) On the other hand, to the extent an unequal pay claim arises out of an emmployg
subsequent compensation decisions, regarding an already employed individgglyérised by

the fouryear statute of lim#tions. Smith v. Trane U.S., Inc., No. 6:V-36, 2011 WL

4944143, at *45 (S.D. Ga. Oct. 17, 20113eePalmer 215 F. Appx at 824 finding unequal

pay claim subject to twgear limitations period where the plaintiffdid not allege any
wrongdoingregarding salary modificatiohs In short,becausaliscriminatory pay raisesuts

or other modifications involve paesbntract formation conduct that was not actionable under
Section1981 until the 1991 amendnterlaimsbased on these discrete aate subject to the
four-year statute of limitations.

Although his Amended Complaint is not the model of clarity in this regard, Plaintiff
seems to betatingboth types of unequal pay claims. As to unequal payclaim alleging
discriminationafter enteringinto a contract with SSU, Plaintiff states that Defendants failed to
remit “his overload pay for Fall Semester 2014Doc. 11, p. 5.) Further, Plaintiff alleges that
he“was the only faculty member who was not paid prior to agreeing to a new contréethiahi
white counterparts were not subject to the same treatm@ut.at p. 6.) To be sure, however,

Plaintiff also states that Havas paid for teaching a fiveourse overload during Fall Semester
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2014.” (Id. at p. 4.) Construing thesellagations in Plaintiffs favor, the Court infers that
Defendantgaid Plaintiff his base pay for Fall 2014 lalgnied himpremium pay for teaching an
overloaded schedutbat semestervhile still under contract, and continued to deny him this pay
in a discriminatory mannemBecause Plaintif§ unequal pay claim regardifigverload pay for

the Fall 2014 Semester concerns gosmation conduct, it is subject to the feygar statute of
limitations and was thus timely filed.

As to an unequal pagiaim alleginginitial compensationliscriminationin the making of
Plaintiff s employment contract with SSU, Plaintiff states that Defendants refoigealy thim
“overload pay unless he taught six classks the Fall 2015 semestedespite Plaintiff
contending thag five-class schedule qualified him ftoverload pay. (Id. at p. 5.) Plaintiff
states thatteaching a sixth class was impossibtkie to his PhD program enrollmentid.)
Further, Plaintiff alleges that Hevas theonly faculty member in the department who was asked
to teach arloverload of courses, while his [w]hite counterparts were not subject to the sam
treatment. (Id. at p. 6.) Because this unequal pay claim concerns compensation discriminati
in the negotiation, or attempted formation, of his employment contract for the-Zlilkb
academic yeatr, it is subject to the tywar statute of limitations and is time barred.

Accordingdy, to the extent Plaintiff stateanunequal pay claim based on Defendants
offering discriminatory“overload pay terms for theunexecuted20152016 employment
contract, his claim is due to be dismissesl untimely However, Plaintiff timely filed his
unequal paylaim regarding Defendantsdliscriminatory norpayment of‘overload pay” under
Plaintiff's Fall 2014 employment contraetsthat type of clainwasmade actionable by the 1991
amendmento Section1981 Therefore, the CourGRANTS in part and DENIES in part

DefendantsMotion to Dismiss as to these claims the basis adhe statute of limitations
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B. Whether Plaintiff Plausibly StatesSection1981 Claims

Having found that Plaintif6 clains for failure to hire, rehire, or promote and for unequal
pay in the unexecuted 204216 employment contract are precluded by the applicable statute ¢
limitations, the Court next considers whether Plaintiff plausibly states hisniem&ection
1981 claims. In his Amended Complaint, Plainsifaites the following timekliled claims: (1)
unequal pay regarding the unremittexverload pa¥y under Plaintiffs employment contract for
Fall 2014; (2hostile work environment; (3isparate treatment in therms and conditions of
employment; and4| retaliation. (Doc. 11,pp. 3-7.) Defendants assert that Plaintiff fails to
plead sufficient facts to support each of th8setion1981 claims. (Doc. 12, pp. 1614.) In
response, Plaintiff lets his Amended Complaint speak for itself, offeringcplaration of his
allegationsnor any response to Defendahtarguments, and contendsnply thathe has stated
plausible claims. SeeDoc. 13, p. 4-5.) Defendants counter thaPlaintiff's conclusory
arguments do not shed light on how his Amended Complaint meetdefeeal pleading
standard.” (Doc. 15, p. 4.)

Although not quitea “shotgun”pleading®® Plaintiff's Amended Complaint is not a model
of clarity with respect to hiSection1981 claims. Plaintiff sets forth a single count under
Section1981 and asserts each of Histinct claims thereunder. (Doc. 11, pp-73) Plaintiff
thenattempts to delineate each claim with its own headighe includes factual allegations
relevant tohis particular clains undeitwo general headings“DISCRIMINATION BASED ON
MR. BARRS RACE and ‘“VIOLATIONS OF EMPLOYMENT CONTRACTUAL

RIGHTS—without explicitly specifyingthat these facts are relevant to each of his cla{@ee

15 A “shotgun” pleading is one that “contains several counts, each one ind¢orgdra reference the
allegations of its predecessors, leading to a situation where most ocbuhts . . . contain irrelevant
factual allegations and legal conclusionsStrategic Income Fund, L.L.C. v. Spear, Leeds & Kellogg
Corp., 305 F.3d 1293, 1295 (11th Cir. 2002).
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id.) This method of complaint drafting c®rtainlynot the most straightforward means of stating
a claim However, because Plaintiff sets forth each of his supportingaladtegations for his
Section1981 claims under a single cotfiind because theseajhtions are drafted incancise,
intelligible fashion that allows the Court to discern which facggportwhich claims the Court
will consider his allegations in total when determining whether Plaintiff plausibly states any
claim for relief undeSection1981’

Additionally, inreviewingthe sufficiency of Plaintifs claimsas pleaded in his Amended
Complaint the Court notes th&ection1981 employsthe same analytical framewdrks Title

VIl discrimination claims.Bryant v. Jones, 575 F.3d 1281, 1296 n.20 (11th Cir. 2009). As sucl

the Courts analysis borrows the appropriate legal standard under which to reviewffP$aint
claims from Title VII case law where needed.
(2) Unequal Pay Claim (Nonpayment of “Overload” Payfrom Fall 2014)
To allegea prima faciaunequal pay case undgection1981, a plaintiff musassert that

he held a position similar to that of a higher paid employee who is not a member of hieg@rotec

class. Crawford v. Carroll, 529 F.3d 961, 9425 (11th Cir. 2008(citing Meeks v. Computer

Assocs. Int, 15 F.3d 1013, 1019 (11th Cir. 19943Ee alsd-reeman v. Koch Foods of Ala., 777

F. Supp. 2d 1264, 1281 (M.D. Ala. 2011 turn,to allegehe held a similar position, a plaintiff

mustpoint to a comparator aradlegethat he“shared the same type of tasks the comparator.

16 Indeed, in one paragraphder “COUNT ONE,” Plaintiff states that “Defendants subjectedBdrr to
racial discrimination based on his race, [b]fgcknd failed to hire and/or promote him, refused to hire
him, subjected him to unequal pay and subjected him to a hostile work envirommoiation of 42
U.S.C. 81981. (Doc. 11, p. 3.) Plaifitadds that “Defendants subjected Mr. Barr to unlawful racial
discrimination, retaliation and disparate treatment in the terms andtiooaddf employment.” 1¢.)
Plaintiff then follows his claims enumerations with twefdyr numbered paragraphs oéctual
allegations and concludes “[tlhe abpyeeferenced acts and omissions amount to unlawful
discrimination against Mr. Barr in violation of 42 U.S.C. § 1981d. &t pp. 46.)

17 Moreover, Defendants did not seek a more definite statement ofifPtaniaims pursuant to Federal
Rule of Civil Procedure 12(e).
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Miranda v. B & B Cash Grocery Store, Inc., 975 F.2d 1518, 1529 (11th Cir. 1992). The

similarity of tasks must be such that the comparatonésrly identicdl to the plaintiff. Wilson

v. B/E Aerospace, Inc., 976 F.3d 1079, 1091 (11th Cir. 2004).

As described above, Plaintiff alleges that around the time he became locked lwat of {
SSU computer network, in July of 201t notified Defendant Silberghat he had not received
his overload pay for Fall Semester 201gr his contract for the 2032016 academic year.
(Doc. 11, p. 5.) By August 2015, Defend&ilbergrefused to tender an employment contract
for the upcoming year amdemanded Plaintiff resign(id.) Plaintiff further aleges he'was the
only faculty member who was not paid prior to agreeing to a new contract, whilehitie
counterparts were not subject to the same treatm@ut.atp. 6.)

These factual allegations support the inferenceRbantiff's fellow, white SSU faculty
members wre timely remitted theitoverload pa¥y while Plaintiff was denied his Fall 2014
“overload pay by Defendants until he agreed to a new contract. Although not as fully
developed factually as this claim would need to be in order to survive summanyejuigefor
instance, Plaintiff does nallegethat his white counterparts who were paid before agreeing to &
new contract received this pay basedt@schingthe same type abverload sheduleas he—a

“complaint need not allege facts sufficient to make out a clédsidonnell Dougla&® prima

facie cast so long as it provide[s] enough factual matter (taken as true) to suggest intentiona

18 Under theMcDonnell Douglasframework, “to establish @rima facie case[of discriminationj, a
plaintiff must show that (1) he is a member of a protected class; (2asgualified fo his job; (3) he
was subjected to an adverse employment action; and (4) his employed teatilarlysituated
employees outside his class more favorably or replaced him with someone dutsidéass.”
MackMuhammad v. Cagle’s Inc379 F. App’x 801, 804 (11th Cir. 201(®er curiam) see alsdavis v.
Town of Lake Park, 245 F.3d 1232, 1246 (11th Cir. 2001) (“adverse employment action is @n
indispensable element”)The McDonnell Douglasramework gives courts an evidentiary standard, not a
pleading requirement, by which to evaluate employment discriminatioomsclasupported by
circumstantial as opposed to direct eviden&avierkiewicz v. Sorema N.A534 U.S. 506, 510 (2002)
(discussing framework set forth in McDonnell Douglas Corp. v. GEhU.S792 (1973)).
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race discriminatiori. Davis 516 F.3dat 974 (citations and internajuotations omitted).The
facts alleged by Plaintiff regarding the lack of overload pay stemmorg his 20142015
employment contract with SSlas compared to his fellow white faculty membéigive[s
D]efendants fair notice of what the claim is and the grounds upon which it réstembly, 550
U.S. at 556. Accordingly, Plaintiff states a claim upon which relief can be grantedrfequal
pay undeiSection 1981, and thus, the ColENIES DefendantsMotion as to this claim.
(2) Hostile Work Environment Claim

To state a hostile work environment claim, a plaintiff needslége”that the workplace
is permeated with discriminatory intimidation, ridicule, and insult, that is sufficisethere or
pervasive to alter the conditions of the vicmemployment and create an abusive working

environment.” Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 1275 (11th Cir. 2002)

(quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993Determhing whether the

subject harassment was sufficientgvere or pervasive involves‘both an objective and

subjective componerit. McCann v. Tillman, 526 F.3d 1370, 1378 (11th Cir. 2008)he

harassing'behavior must result in both an environment that a reasonable person would fif
hostile or abusive and an environment that the victim subjectively perceivesabubee’
Miller, 277 F.3d at 127guotations and alterations omitted)

In his Amended Complaint, Plaintiff repeatedly mskiee conclusoryallegation that
Defendants subjected him to a hostile work environmélie.g.doc. 11, p. 3), yet he offers no
discernable supporting facts that speakiofimidation, ridicule, and insult,Miller, 277 F.3d at
1275. Under his"HOSTILE WORK ENVIROMENT heading, Plaintiff complains of a
discrepancy he had with Defendant Silberg over rthenber of classes necessary to earn

“overload pa¥y and the terms of possible employment for the upcoming academichgealso
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notes again that he remained locked outhef SSU computer network. (Doc. 11, p. 5.) In his
Responsdo Defendants’ Motion to Dismiss, Plaintiff explains that “eas subjected to [a]
hostile work environment which began wHee] was locked of [sic] his emdil. (Doc. 13, p. 3.)
Simply put, locking a former employee out ah employels computer network, after that
employeés contract for employment had expired, falls well short of hastil€ work
environment. Evenyiting aside the fact that Defendaafgpear to havbad alegitimatereason
to exclude Plaintiff frontheir computer network-he was no longer under contraabbjectively
speakingthis single act does nat all constitute®intimidation, ridicule, [or] insult Miller, 277
F.3d at 1275. Moreover, it could hardly be charazed as severe or pervasivaliscriminatory
harassment|d.

Plaintiff, therefore, has failed to state a viable hostile work environment cl&se

Edwards v. Prime, Inc., 602 F.3d 1276, 1300 (11th Cir. 2010) (noting that employee must alle

facts sifficient to satisfy the hostile work environment standard to survive didnissa
Accordingly, the CourGRANTS DefendantsMotion to Dismiss as to this claim.

3) Disparate Treatment in the Terms & Conditions of
Employment Claim

Disparate treatmerfican constitute illegal discrimination whéan employer has treated

a particular person less favorably than others because of a protectéd tuppal v. Hosp.

Corp. of Am, 482 F. Appx 394, 396 (11th Cir. 201Zper curiam)(quotingRicci v. DeStefano

557 U.S. 557, 577 (2009)). To state a claim for disparate treatment, a plaintiff does not have

allege facts sufficient to meet tiMdcDonnell Douglasstandard, but he must provide enough
factual allegations to suggest intentional discrimimatiased on a protected traiDavis 516

F.3d at 974. The elements of a prima facie case nevertheless remain ralgu@nt of
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reference. Harney v. McCatur, Inc., No. G¥1-S-4103NE, 2012 WL 2479630, at *4 (N.D.

Ala. June 26, 201qkitations omitte).

To that enda plaintiff must point to an adverse employment actionetitia¢r anounts to
an “ultimate employment decisidnsuch as a termination, failure to hire, or demotion, or a
decision ‘0f substantiality in the employment contéxtCrawford 529 F.3dat 970 (citatiors
omitted) For“conduct falling shorbf an ultimate employment decisiérthe adverse action
must, ‘in some substantial way, alter[] the empldgeeompensatignterms, conditions, or
privileges of employment, deprive him or her of employment opportunities, or agvafset|]
his or her status as an employeeld. (citation omitted). More particularly, the action
complained of must amount tta serious and material changein the terms, conditions, or
privileges of employnmet to show an adverse employment actiodd. at 976-71 (emphasis
added)citation and internal quotations omitjed

As already found above, Plaintdf disparate treatment claim for failure rghire is
precluded by the applicable statute of limitations while his disparate treatmentalainmefual
pay has been found actionable in one respEete, the Court determines whether Plaintiff has
stated a claim regarding disparate treatment in tther derms and conditions of his employment
as detailed in his Amended ComplaintStripped of its legal conclusions and the factual
allegations regardindefendants alleged discriminatory failure to rehjrenequal pay,and
hostile work environment,Plaintiff’'s Amended Complaint raisesvo allegedly adverse
employment actionsDefendants failure to offer reasonable teaching accommodatiand
Defendantsrequirement that Plaintiff teach anverload of courses. (Doc. 11, 6.) Plaintiff
also makes #vague andconclusory allegation thafw]hite employees were given preferred

terms and conditions in order to succeed and achieve at their posit{tth}. At best, based on
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Plaintiff's allegationsthe “preferred terms and conditidngiven to white faculty members, but
not Plaintiff, were“reasonable teaching accommodations the form of a more favorable
teaching schedule(See alsad. at p. 5 (Plaintiff responded to Defendant Silbétigat while
teaching a fifth class is considered an overload, teaching a sixth classy[Batl Semester
2015] was impossible, especially given that Mr. Barr was also enrolled in thepiegbkam at
SSUY).) While Plaintiff doescomplain about Defendantsequirement thahe teach six classes
for Fdl 2015, Plaintiff does notdentify any other semester in which Defendants allegedly
mandatedliscriminatory teaching schedul®sTo the extent Plaintiff pleads disparate treatment
based on the employment terms offered by Defendants in connection with the2@Da5
academic year, this claifas discussed iBectionll.A.2, supra) is precluded by Georgia two
year statute of limitations as it arises out of the attempted makinigabfcontract and was
actionable under the pre-1991 versiorsettion1981. SeePatterson491 U.S. at 176-78.

Plaintiff fails to state any other facts regarding discriminateagching accommodations
leaving Defendants and the Court to guess as to what those accommodations mightawefact
been Without any factual detail, Rlatiff's allegation about preferred teaching accommodations
given to white faculty members i8an unadorned, theéefendanunlawfully-harmedme
accusatioh that does not pass muster under Rule 12(b)(6pal, 556 U.S. at 678.Stated
differently, the bag allegation that white faculty members were offered reasonable teachir]
accommodations and preferred terms and conditions of employment amounts to littkhanore

a legal conclusionSee e.g, Uppal 482 F. Appx at 396 (affirming dismissal of discrimitian

claims where the plaintiffnever once supplement[ed his conclusory] allegations of disparaty

19 Plaintiff does state that he taught an “overload schediughg theFall 2014semesterbut he does
not make any claims regarding teaching accommodations; instead he claims uaggasl/discussed
above. HeeDoc. 11, pp. 4-5.)
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treatment with any factual detgij Jackson v. Bell South Tecomms, 372 F.3d 120, 1274

(11th Cir. 2004) (affirming dismissal of race discrimination claims whire plaintiffS charges
[were] wholly conclusory, generalized, and repecific claims of disparate treatm8ntEason

v. Evans Cty. Bd. of Comirs, No. 6:13CV-41, 2013 WL 5674497, at *2 (S.D. Ga. Oct. 17,

2013) (“The allegation that the County accommodated disabled males is nothing more thai
bare assertion that amounts to‘farmulaic recitation of the elements of a constitutional
discrimination claim, namely, that Defettants treated males similarly situated to Eason

differently than hefr. (citation omitted));Adams v. Lafayette Coll.No. CIV.A. 093008, 2009

WL 2777312, at *3 (E.D. Pa. Aug. 31, 200@ranting dismissal where the plaintiff failed to
plead a factual basis as to the different treatment alleged to have been discrijninatory

Accordingly, because Plaintiff does npliead facts identifyinghow similarly situated
white faculty members were givenore favorable treatmenthe CourtGRANTS Defendants
Motion to Dismiss as to Plaintiff claims ofdisparate treatment in the terms and conditions of
his employment.However,because Plaintiff could remedy the pleading defects as to this clain
with more specific allegationshe Courtdismisseghis claimwithout prejudice and with leave
to amend

4) Retaliation Claim

To pleada prima facie case of retaliation un@sction1981, a plaintiff musallegethat:
(1) he engaged in a statutorily protected activity;H@puffered an adverse employment action;
and (3)there wassome causal connection between the protected activity and the adverg

employment action.Goldsmith v. Bagby Elevator Co., 513 F.3d 1261, 1277 (11th Cir. 2008

(citation omitted). As to causationa plaintiff's allegations “must generally show that the

decision maker was aware of the protected conduct at the time of the adversgnmemplo
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action.” Brungart v. BellSouth Telecomms., Inc., 231 F.3d 791, 799 (11th Cir. 26€)ons

omitted).

Plaintiff’s retaliation claims proceed in two parts. First, Plaintiff alleges thatsporese
to Defendant Silberg demanding his resignation and refusing to rehire him, hédtediban
grievance letter that was never responded to by SSU. (Docplb 17 29-31.) Second,
Plaintiff alleges that, prior to his being not rehirdw, complained of disparate treatment to
Defendant Silberg and SSU, but his complaints were never addressed and hiees@amt Kd.
atp. 6 Y 3840.) Defendants argue thBlaintiff' s retaliation claim fails on the causation prong
because‘a careful review of the allegations in his [Amended Clomplaint rgsjetdat his
alleged protected activity occurreflln response tp] Silberg not tendering his contract and
demandinghis resignatiori. (Doc. 121, p. 14 (quoting Plaintif6 Amended Complaint}Kird
alteration in original).)As previously noted, Plaintiff does not specificattyunterthis argument
in his Response. SeeDoc. 13.) Although Plaintiff alleges he wa%sked to resigh and
“unlawfully” terminated after he engaged in protected activitgmplaining of disparate
treatment to Defendant Silberg and SSPlaintiff also alleges, as Defendapisint out, that he
“submitted a grievance letteto SSU “[iln responseto” Defendant Silberg not tendering
Plaintiff a contract and demanding his resignatiorConipareDoc. 11, pp. 56 T 2931
(contract not tendered and resignation demanded bgfaeance submittgdwith id. at p 6
1138—40 (asked to resign and terminated after complaining of disparate treatment).

Based on these allegationise Court finds that Plaintiff has plausibly stated a retaliatory
discharge clainin one respect. To the extdpiaintiff alleges that Defendant Silberg demanded
a resignation and terminatéxdim following hiscomplaints of disparate treatmeRiaintiff has

stated a claim. Seeid. at pp. 6-7 11 3840.) This allegation indicates that Plaintiff engaged in
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protected ativity prior to the subject adverse employmewtion Defendantsfailure to rehire
him, and thus states a plausible claitdowever, to the extent Plaintiff's retaliatory discharge
claim stems fronthe grievance lettePlaintiff submittedafter DefendantSilberg failed to tender

Plaintiff a contract and demanded his resignatilaintiff cannot state a claimSeeBrungart

231 F.3d at 799 (requiring decision maker to have been aware of protected conductoét time

adverse actiobecause “[aflecision maker cannot have been motivated to retaliate by somethin
unknown to him.”)

Accordingly, the CourGRANTS in part andDENIES in part Defendants’ Motion to
Dismiss as toretaliation The CourtDISMISSES with prejudice Plaintiff's retaliabry
discharge claim steming from the grievance letter submittafter Defendant Silberg failed to
tender him a contract and demanded his resignation. The @BNIES Defendants’ Motion as
to Faintiff's claim that Defendant Silbgrdischargd him in retaliation for his disparate
treatment complaints that Plaintiff mageior to Defendant Silberg’'s adverse employment
action This claim shall remain pending before the Court.

C. Leave to Amend

To the extent the Court finds that PlairigfSection1981claims are due to be dismissed,
he seeks leave to amend. (Doc. 13, p. 5.) Defendants do not indicate any opposition to
request in their Repl (SeeDoc. 15.) For the reasons set forth below, the Court allows Plaintiff
an additional opportunity to amend his Amended Complaint as to his claims regarding Befend
Silberg’s allegedlisparate treatment in teaching accommodations.

Rule 15(a) provides that a partgpnay amend its pleading once as a matter of cburse
either within twentyone days after serving it or within twerndype days after service of a

required responsive pleading or motioRed. R. Civ. P. 15(a)(1)Once this time has passed, a
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party “may amend its pleading only with the opposing partyritten consent or the colst

leave; which cours “should freg} give . . . when justice so requiresked. R. Civ. P. 15(a)(2).
“The thrust of Rule 15(a) is to allow parties to have their claims heard on the, rapdts
accordingly, district courts should liberally grant leave to amend wihenunderlying facts or

circumstances relied upon by a plaintiff may be a proper subject of'teliefre Engle Cases

767 F.3d 1082, 1108 (11th Cir. 2014) (quoting Foman v. Davis, 371 U.S. 178, 182, (1962

While leave to amend is generally freely given, it is by no means guaram{emdirt should not
allow leave to amend(1) where there has been undue delay, bad faith, dilatory motive, o
repeated failure to cure deficiencies by amendments previously allowedh&g allowing
amendment would cause undue prejudice to the opposing party; or (3) where amendment wg

be futile? Id. at 110809 (Quoting Bryant v. Dupree, 252 F.3d 1161, 1163 (11th Cir. 2001)).

Whether to grant leave is within the sound discretion of the trial court. Addingtonmersar

Elevator Mut. Ins. Co., 650 F.2d 663, 666 (5th Cir. 1981).

As explained abovePlaintiff’'s claims against DefendaBOR are precluded by Eleventh
Amendment sovereign immunity; any amendment as to the BOR would thus be futileiskikew
Plaintiff's failure to hire, rehire, or promote claim is precluded by the apicstatute of
limitations; therefore,any attemptd repleadit would be futile. In addition, amendment of
Plaintiff's claim that he “was subjected to [a] hostile work environment[,] kvbegan when Mr.
Barr was locked [out] of his email,” (doc. 13, p. 3), would also be futile, because the on
workplaceevents that occurred subsequent t® ¢émail lock outwere Plaintiff not being paid
“overload pay” for Fall Semester 2014 and contract negotiations with DefendaeatgSihat
resulted in Plaintiff not being rehote (doc. 11, pp4—7). The pay discrepag and contract

negotiationsimply do not amount to seveasnd pervasivédiscriminatory intimidation, ridicule,
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and insult.” Miller, 277 F.3dat 1275. And because Plaintiff was no longer employed, or
reemployedpy DefendanSilbergfollowing his being locked out of the SSU computer system,
Plaintiff cannot offer any facts that would support a hostile work environment gigen that

he was never subjected to the SSU work environment again. Accordingly, the Coy
DISMISSES with prejudice Plaintiff's claims for failure to hire, rehire, or promote, for hostile
work environmentand all claims against Defendant BO& any amendment of these claims
would be futile Similarly, the CourtDISMISSES with prejudice Plaintiff's retaliatory
discharge claim stemming from the grievance letter submitiied Defendant Silberg failed to
tender Plaintiff a contract and demanded Plaintifésignation Plaintiff cannot amend #se

claims that the Court has dismissed with prejudice.

Plaintiff's failure to adequately plead his disparate treatment in teaching accommsdation

claims however may not be fatal. In this case, construing Plaintiff's factual allegationsin h
favor suggests thahis claim could be plausibly stated. Accordingly, the CoGRANTS
Plaintiff leave tofile a second mended complaintwithin fourteen (14) daysof the date of this
Order The CourtgrantsPlaintiff leaveto amendfor the limited purpose afetting forth his
surviving claims andletailing his claims oflisparate teaching accommodations. However, the
Court forewarns Plaintiff thate shall not name tH®OR as a defendant as the Court has already
dismissedthat party from this action Further,Plaintiff shall not reallege those claims that the
Court has dismissed with prejudice in tldsder Moreover, Plaintiff may not add additional
claims or name additional parties.

This is the final time the Court will give Plaintifaveto amend his complaintThe
Court has already granted Plaintiff leave to amgm¥iouslyin this case, (docl0), and he will

not be permitted a third bite at taenendment appleFinally, if Plaintiff flesa second amended
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complaint, itwill become the operative pleading in the caseiery v. Ala. Power Co., 483 F.3d

1184, 1219 (11th Cir. 2007), and thus, it must include those skaich fact allegations found
actionable by the Court here as well @ necessary components of a properly pleaded
complaint. In other words, Plaintiffs second amended complaint should not refer to
incorporate by reference his prior complaints.
CONCLUSION

Based on the foregoing, the CO@RANTS in part andDENIES in part Defendants’
Motion. (Doc. 12) The CourtDISMISSES with prejudice Plaintiff's claims against Defendant
Board of Regents of the University System of Georgia (‘BOR”). The (OIRECTS the
Clerk of Court toTERMINATE the BOR as a Defendant on the docket of this action. Further
the CourtDISMISSES with prejudice Plaintiff's 8§ 1981 claims against Defendant Silbég
failure to hire, rehire, or promotnd for unequal pay regarding compensation for Fall 2845
they arebarred by the applicable statute of limitatiores well asPlaintiff's hostile work
environment claim for failure to state a claim upon which relief can be grantezlCdurt also
DISMISSES with prejudice Plainiff's putative claim for retaliatory discharge stemming from
the grievance letter submittefter Defendant Silberg failed to tender him a contract and
demanded his resignationThe CourtDISMISSES without prejudice Plaintiff's claim for
dispardée treatment in the terms and conditions of employmeegarding teaching
accommodationdor failure to state a claim.

However, theCourt DENIES Defendant’s Motion as to the followingaimsthat were
plausibly stated and remain pending before:RMRintiff’'s claim against Defendai8ilberg for
unequal pay regarding nonpayment of “overload” pay for the Fall 2014 sen{gjtelaintiff's

claim against Defendant Silberfpr retaliatory dischargealleging that Defendant Silberg
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demanded a resignation atefminated Plaintifffollowing Plaintiff's complaints of disparate
treatment In addition, the CouGRANTS Plaintiff leave to file a second amended complaint in
the limited manner set forth in Sectiond., supra, within fourteen (14) daysfrom the date of
this Order.

Given that Plaintiff has stated plausil@ection1981 claimsagainst Defendant Silberg,
the Court extends time for service aD®DERS Plaintiff to properly effect service of process
on Defendant Silberg withithirty -five (35) days from the date of this Order and to provide
proof thereof. If Plaintiff files a second amended complaint, he sHaowgtdfile his second
amended complaint anthen serve Defendant SilbergShould Plaintiff fail to timely serve
Defendant Silberg within this specified period, the Court will dismiss this actitimowy
prejudice pursuant to Federal Rule of Civil Procedure 4(m).

Lastly, the CourDIRECTS the Clerk of Court td_IFT the discovery stay imposed in
this case The CourtORDERS the remaining parteeto conduct a Rule 26(f) conference within
fourteen (14) daysfrom the filing of Defendant Silbgis Answer and to file a Rule 26(f) Report
within seven daydrom the Rule 26(f) conferenc®.

SO ORDERED, this 8thday ofMarch, 2019.

/ ﬁﬂi}éﬁ

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA

20 The Rule 26(f) Report shall conform to the language and format of Juttge<BRule 26(f) Report
Form located on the Court's websiteww.gasd.uscourts.gounder “Forms” and “Judge Baker
Instructions and Formnis
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