BAS

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

BASF CORPORATION
Plaintiff, CIVIL ACTION NO.: 4:17cv-251

V.
SNF HOLDING COMPANY; FLOPAM INC.;

CHEMTALL INC.; SNFSAS; and SNF
(CHINA) FLOCCULANT CO., LTD,

Defendants

ORDER

This matter comes before the CouegardingDefendants’ Motion for Leave to File
Unredacted Version of Doc. No. 3@0and to Unseal Doc. No. 35%Doc. 367) Additionally,
before the Court are the following related motions: Plaintiifietion to Seal Response in
Opposition, (doc. 380), Defendants’ Motion to Seal Reply in Supfaot. 394), and Plaintiff's
Motion to Unseal ECF 355, (doc. 408lror the reaons explained below, the Co@RANTS
Defendants’ Motion for Leave to File Unredacted Version of Doc. B6-23and to Unseal Doc.
No. 355, (doc. 367)rndDENIES as mootPlaintiff's Motion to Unseal ECF 355, (doc. 408pn
addition, for the purposes ofonsidering Defendants’ Motion at bar, the CABRANTS the
parties’ Motions to Seal their briefing, (docs. 380, 394). AccordingyQburtDIRECTS the
Clerk of Court toDOCKET the Second Declaration of James W. Dabney, (doc. 368)ak
attachments hereto which includeDefendants’ Motion for Attorneys’ Fees and Expenses,
(doc.369-2, to UNSEAL the patrtially redacted version of Defendants’ Motion, (doc. 360), and

to UNSEAL the Summary Judgment Order, (doc. 355). The CourttdR&CTS the Clerk of
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Court to DOCKET and SEAL Plaintiff's unredacted Response in Opposition, (881), and
Defendants’ unredacted Reply in Support, (doc. 396).

BACKGROUND

On October 4, 2018n a sealed ordethe Court entered summary judgment in favor of

Defendants, invadating Plaintiffs patent that was the subject itsf infringement actiort.
(Doc. 355.) Following the entry of summary judgment, Plainafipealedo the Federal Circuit
Court of Appeals(doc.362),while Defendantdiled aMotion for Attorneys Fees and Expenses,
(doc. 360) In its appeal, Plaintiff sought tcedactexpandedportions of its appellate brief,
including a summarizedersion ofthis Courts sealedSummaryJudgment Order, (doc. 353)ut
was prohibited from doing so by the FederalcGit.> (Doc. 406.) Underlying the Federal
Circuit’s denial were Plaintiff's redaction of publicly availablénformation in its brief and
Defendants’ currently pendingotion to Unseal the Court’'sealedSummaryJudgment Order,
(doc.367). (Doc. 406, p2.) The Federal Circuit stayed Plaintgfappeal pending this Court’s
decision orDefendantsunsealingequest (Id. at p. 3.)

l. Defendants Motion for Leave to File Unredacted Version of Doc. No. 36@ and to
Unseal Doc. No. 355 (Doc. 367)

By this Motion Defendantgequest the Coutb unseal Document Number 3%5ealed
SummaryJudgment Orderpnd also seek leave to file an unredaaad unsealed version of

Document Number 36@ (redacted version of Defendants’ Motion for Attorneys’ Fees and

! The Court held that the claims Bfaintiff's patent—U.S. Patent N05,633,329 (th¢’ 329 mtent)—
describe gpolymerizationprocess that igssentiallyidentical toa decadesld methodology the Sanyo
SANWET® Processwhich is used to make super absorbent polymers. (Doc. 355:4d.2220.)

2 SeeFed. Cir. R. 28(d)(1)(A) (limiting thamount of redacted words in appellate briefs to fifteen (15)
total absent waiver by motian)




Expensesf (Doc. 367 (hereinafter Motion to FileDoc. 3602 Unredacted and to Unseal
Doc. 355.) The sealed Summary Judgement Order contains proprietary infonmoation-party
Sanyo Chemical Industries, Ltd. (“Sanyodeemed confidentigdursuant tdhe Protective Order
in place for this litigation. (Docs. 39, 355Plaintiff filed a redacted Response in Opposition,
(doc.383) and a Motion to Seal an unredactedsion of theResponse in Opposition, (doc. 380).
Defendants then filed a redacted Rap Support, (doc. 397)and a Motion to Seal an unredacted
version of theReply in Support, (doc. 394)Defendants alsdiled a Notice of Supplemental
Authority in Support, (doc404)# and a Surreply, (doc. 407).

A. The Court’s Sealed Summary Judgmet Order (Doc. 355)

Although Plaintiffinitially opposed unsealing tHeummaryJudgment Order, (doc880,
383),following the Federal Circuit’s refusal to allow expanded redactibfited its own Motion
to Unseal this document. (Doc. 408n)its Motion, Plaintiffrepresentshat it contacted Sanyo to
determine whether it objected to unsealing the Summary Judgment lidtdbd not receive a
response (Id. at pp. 23.) As aresult, Plaintifftateghat it does not oppose unsealing thisl€r
(Id.) However, in subsequent briefinBlaintiff now represents that Sanyo has since responded

requesting that two portions of the Summary Judgment Order reawdidentialif it is unsealed

% Prior to filing this Motion, Defendants filed a Motion to Sealimproperly redactedersion of their
Motion for Attorneys Fees and Expenses, (doc. 363),chhthe Court granted, (doc. 365). In doing so,
the Courtalsodocketed the properly redacted version of this motion, (doc2B6insealed and open to
public view. (Doc. 365, p. 1.) The Court advised Defendants thhgyifwished for the Court to caider

an unredacted version of their attorriefges motion, they would need to file a separate motion seeking
leave to file the unredacted version under sedd.) (Rather than following this course, however,
Defendants responded with their present Motion for Leave to File Uneetigersion of Doc. No. 36D
and to Unseal Doc. No. 355, in which they seek permission to file theegt$ofees motion unredacted
and unsealetecause they no longer believe any of the contents require such protéDwan367.)

* The supplemental authoriglertsthe Courtto the United States Supreme Cosirtecent unanimous
decision in_Helsinn Healthcare S.A. v. Teva Pharmaceuticg8ls, Uhc, 586 U.S. |, 139 S. Ct. 628
(2019), which affirmed the Federal Circsitlecision, 855 F.3d 1356 (Fed. Cir. 2017), a decision relied
upon by this Court in granting Defenddrdammary judgmentséedoc. 355).




(Doc. 411.)As proof of Sanyo’s objectio®laintiff provides arapparenemail exchange between
its counsel and counsel for “Sanyo Chemical Texas Industries, ab@€*SANAM Corporation,”
wherein two documents cited by the Summary Judgment Order are degldconfidential
and subject to redactionDoc 41%1.)

Defendants oppose Plaintiff's Motida Unseaglarguing that it is contrary to the Federal
Circuit’s mandate unsupported by competent proof, amas filed “to obscure the strategic and
insincere character” of Plaintiff's opposition. (Doc. 4p94.) Defendants charge that Sanyo “has
long known about the summary judgment decision [], but has made inothkt the decision
discloses anything that could rightly be considered confidentidaprietary.” (d. at p. 3.) As
to Plaintiff s curent positior—that the Summary Judgment Order should be unsealed but partiall
redacted-Defendantsake issue witllaintiff's reliance upomanApril 17, 2019 email purportedly
sent bySanyo’s counsel. (Doc. 413, pp43 They argue that the “Sanyo” g¢igs named therein
never produced any documents in this litigation or made any conétldesignationandthatthe
Sanyo entity which produced the-issue documents (Sanyo Chemical Industries, Ltd.) did so
voluntarily. (Id.) They also point out, correctlyhat the author of the emaikither indicated
personal knowledge of relevant facts nor made any reference to thasumdgment decision.
(Id.) Moreover,Defendants argune documents mentioned in the email, aneéaiin the Order,
do not actually contain attying confidential. [d. at pp. £3.) As such, Defendants conclude that
Plaintiff fails to meet its burden under Federal Rule of Cikald@dure 26(c) to keep the Summary
Judgment Order sealed torhave itdodketed partially redacted(ld. at pp. 45.)

B. Defendants’ Redacted Motion for Attorneys’ Fees and Expenses (Doc. 3BpD

Defendants now seek to file their Motion for Attorneys’ Fees awdeBses in an

unredacted and unsealed form, but they originally sbtafiled it sealed and redacted “because




it contained information that BASF Corp. and Daniel InternatiQuap.(‘ Daniel) had designated

as Highly Confidential Information pursuant to the blanket Pratecrder.” (Doc367, p. 3.)
Upon review, howver, the four redactedportions are not confidential “to Defendants’
understanding,”id.), and should be docketed unredacted and unseaedt p. 1). Three of the
four redactions in the attorneys’ fees motion, Defendants explare of aninterrogatoryanswer

by Plaintiff which paralles a public assertion Plaintiff made to the Patent and Trademark Officg
duringinter partesreview. (d. at p. 3.) According to Defendantshé fourth redaction concerns
two sentences of content produced by DarediDaniel has stated, through its counsel, that it has
no position on whether the content should remain confident@l) I light of the asserted nen
confidentiality, and the common law right of access to judicialros;dDefendantarguethey
shauld be permitted to file their Motion for Attorneys’ Fees and éhges unredacted and
unsealed. Id. at pp. 1, 34.)

In response, Plaintiff contends that Defendaisuld be precluded from publicly filing
their attorneys’ fees motion without redacBopecause they cannot show sufficient grounds for
the Court to revisit its prior order sealing the redacted version, 865), and because the currently
redacted content is not subject to the public’s right of acc¢Baic. 383, p. 14.As to the corgnt
from Daniel,Plaintiff asserts it was only attached to a motion the Court disméssatbot when
entering summary judgment and was never substantively considgréce biCourt, thereby
removing it from presumed public accesgd. &t pp. 1415.) Additonally, Plaintiff avers that
Daniel still considers the information to be highly confidentidd. €t pp. 1516.) Regardinghe

interrogatoryanswer, Plaintiff contendsalso is not subject to the public’s right of acdessause

®> In its redacted Response in Opposition, Plaintiff also vigorously opposssaling the Summary

Judgment Order. (Doc. 383, pp14). But, given its change in position on this issue following therBede
Circuit's denial, discussed above, the Court declines to consider Plaintffv stale arguments against
unsealing that Order and will proceed in light of Plafrgiimost recent briefings¢edocs. 408, 411).




the Court did not g upon it when deciding summary judgmentd. @t pp. 16-17.) Plaintiff also
argues the interrogatory answanould remain redacted due to Defendafadure to timely
challenge its confidential designation under the Protective Oftterat p. 17.)

In their Reply Defendantsasserthatbecauseheir attorneys’ fees motios presented to
the Court to invokeits judicial powes, it is subject to the public’s presumed access right.
(Doc.397, p. 7.) As such, they argue tirdaintiff fails to meet its burden to show a privacy
interest in the redacted attorneys’ fees motion which outwénghsight of access.Id. atpp. 6-

7, 13-15) Defendants also dispute that Daniel and Sanyo have expressed objextinaking
the attoneys’ fees motion publicly available in an unredacted forid.) (And, in any event,
Defendants contend Plaintiff has no standing to raise thesep#riids’ privacy interest (Id. at

pp. 7, 1517.) Lastly, as to the alleged untimeliness of theinfcdentiality objection antheneed

to show sufficient grounds for the Court to reconsider its mnider sealing the attorneys’ fees
motion, Defendants assert the burden to establish good cause fay sealindocuments remains
with Plaintiff. (1d. at pp. 1#20.) The Court’s prior ruling and tiparties’earlier confidentiality
designationsDefendants contendye “irrelevant” to whether the attorneys’ fees motion should
be kept from public view. Id. at p. 18.)

Il. Confidentiality and the Protecive Order

A. The Protective Order

Significant to theresent dispute, at the beginnstgge®f this litigation,the United States
District Court for the Southern District of Texas, where this casenatiggl, issued a Protective
Order, which sets fortthe procedures to be followed for designating and keeping confidentig|

materials produced during the course of discofe(Roc. 39.)

® After more than three years of litigation in the Southern District 8&3 gthis case was transferred to the
Southern District of Georgian December 20, 2017. (Docs. 288, 289.)




The Protective Ordelimits disclosure of information andpplies to any document or
information designated as “Confidential” or “Highly Confidentib parties or noparties (Id.
at pp. 18.) Its protections extend to oth#wcumentshat discusslesignatednformation. (Id. at
p. 1) The “Confidentialinformation” designation applies to documents that “contain[] trade
secrets or commercial information not publicly known, which . .of iechnical or commercial
advantage to its possessor, . . . or other information requireawbyr agreement to be e
confidential.” (d. at p. 2.) The “Highly Confidential Information” designation agglto
documents that “contain[pformation that the producing party deems especially sensitive, whicl
may include, buis not limited to, confidential research anelvdlopment, financial, technical,
marketing, anyther sensitive trade secret information, or information capable of b¢iized
for thepreparation or prosecution of a patent application dealing with sbgcsunatter. (1d.)
These designations, Wwever, do not properly apply to “information that has been disclastubt
public or third persons in a manner making such informationmgeloconfidential.” 1d.)

If one party disputes the confidentiality designatioa pérticular document, it “ay seek
an order to alter the confidential status of the designated infarmiat{ld. at p. 5.) Under the
terms of this Order, parties were authorized by the Southern DidtTieixas to electronically file
documents containing designated confidentiidrmation under seal.ld. at p. 8.) Nonetheless,
as this Court recently explained, (doc. 365), parties are not petrbgtthe Southern District of
Georgia’s Local Rules to automatically file documents under s8aklLocal R. 79. 7 ‘Any
person desng to have anymatter placed under seal shall present a motion setting forth th

grounds why the matter presengkebuld not be available for public inspectign.”

\
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B. The Information Sought to be Disclosed by Defendants

It appears from the Court’s review of this case’s docket that many of tkd se@uments
were automatically filed under seal, pursuant to the Protectiver Quithoutmotion andspecific
consideration by the Southern District of Texas.g( Docs. 107, 127, 207, 23841, 3432.) In
these documentgsides the information th@tefendants seek to make publicly available by their
presentMotion to File Doc. 36 Unredacted and to Unseal Doc. 3§SeeDoc. 367.)

(1) Information in Defendants’ Motion for Attorneys’ Fees and Expenses
Sought to be Kept Confidential by Plaintiff

Plaintiff seeks to maintain theonfidentiality of thecurrently redactedbut unsealed,
portions of Defendantdviotion for Attorneys’ Fesand Expensegdoc. 3602). (Doc. 383, p. 3
There are two redactions at issue. The first redaction concerns a poRiamaff's contention
interrogatory response that Defendants quote four times in tha&ineys’ fees motion. 1d. at
pp. 4-5; seedoc. 3602, pp. 7, 8, 10, 13 (citing doc. 234, p. ®).) Plaintiff argues its
interrogatoryresponses should remain confidential “because of pervasive refemashdiscussion
of documents designated as highly confidential pursuant to the Rmetéxtder, including
documents that [Defendants] designated that show commercial success of [their] infringing
methods.” (Doc. 383, p. 5.) Plaintiff, however, does not offer particularized argument as to why
the singular, cited portion should remain confidential; insteéiadiscusses the propriety of
disclosingthe interrogatoryresponsen its entirety. (Seeid. at pp. 5,16-17.)

The second redaction concerns information producetitg/partyDanieland designated
highly confidential. kd. at pp. 46.) The portion of information quoted by Defendantshiirt

attorneys’ fees motion relates to technical information regguidaniel’'s work with Celanese in




19857 (Id.) Defendants quote and redact tsemtences of this informatiamcein their Motion
for Attorneys’ Fees. (Doc. 368, p. 19 (citing doc. 3+2, p. 2).) Plaintiff argueggenerally that
this quotation is not subject to presumed public accesshatad should remain confidential
pursuant to Daniel's designation under the Protective Of@erc. 383, pp5-6, 15-16) Plaintiff
does not, howeer, make any particularized argument as to whyspeeificquoted material itself
deserves continued confidentialitySefeid.)

(2) Information in the Court’'s Sealed Summary Judgment Order Saght
to be Kept Confidential by Plaintiff

As noted above, following developments in its appeal at the FeGeralit andafter
receivingcommunications from Sanyo’s counsel, Plaintiff seeks to keep c@déaiions of the
Court’s sealed Summary Judgment Order confidential by partiallyctiedaits contents.
(Docs.408, 411.) Specifically, pursuant to the Protective Order and Sanyceseepations made
through its counsel, Plaintiff requests the Cdartinseal, but redacparticularportions of the
Summary Judgment Order which relate to the manufacturing procesavamdaterials usety
Sanyoto create super absorbent polymers. (Docs. 411141These portions cite tdiscovery
materials identified by Sanyo as warranting continued protertitight of the parties’ requests
to unseal tb Summary Judgment Order. (Bod08, 411;seedoc. 4111, pp. 23; see also
doc.207411, pp. 814.)

DISCUSSION
The right of access to judicial recorpgrsuant to common law is wedktablished.See

Nixon v. Warner Commias, Inc, 435 U.S. 589, 597 QI'8);seealsoBrown v. Advantage Eng;,

" Celanese Corporatiditensed the Sanyo SANWET® Process, discussed below, from $ankdy 1,
1985 (Doc.355, p. 4.) Per that license, Celanese put the Sanyo SANWET® Process into coatmerc
production in the United States the next yeald.) ( Celaneses acquisition anduse of this Process,
determined by the Court to parallel Plainsgffpatent, within the United States prior to 1995 required
invalidation of said patent.ld. at pp. 1£33.)




Inc., 960 F.2d 1013, 1016 (11th Cir992). This right extends to the inspection and the copying
of court records and documentSeeNixon, 435 U.S. at 597. The right to access, however, is not|

absolute.SeeGlobe Newspaper Co. v. Superior Court for Norfolk.C4%7 U.S. 596, 598 (1982).

When deciding whether to grant a party’s motion to seal, the cowrtjisred to balance the
historical presumption of access against any significant interestsl fay the party seeking to file

under seal.SeeChicago Tribune Co. v. Bridgestone/Firestone,,|863 F.3d 1304, 1311 (11th

Cir. 2001) Newman v. Graddick696 F.2d 796, 803 (11th Cit983). In balancing the interests,

couts consider, among other things:

whether allowing access would impair court functions or harm legigmaitvacy
interests, the degree of and likelihood of injury if made putiie reliability of the
information, whether there will be an opportunity to respond tartteemation,
whether he information concerns public officials or public concerns, and the
availability of a less onerous alternative to sealing the documents.

Romero v. Drummond Co., Inc480 F.3d 1234, 1246 (11th CR007) “A party’s privacy or

proprietary interest in information sometimes overcomes the int&rdst public in accessing the
information.” 1d. (citing Nixon, 435 U.S. a698). Moreover, the commataw right of access to
judicial proceedings does not extend to discovery documents or eligcdigputes, “as these

materials are neither public documents nor judicial records.” ChicabonérCo, 263 F.3d at

1311. However, discovery material submitted in conjunction with subisgmiotions that are
“presented to theawirt to invoke its judicial powers or affect its decisions” is sulifethe public
right of accessregardless of whether the motion is dispositive or Roimerq 480 F.3d at 1245

46 (citations omittey see alsd=TC v. Abb/ie Prods. LLC 713 F.3d 5462—64(11th Cir. 2013)

(discussing what documents constitute judicial records).
Though a stipulated protective order may provide that documents desiguafidential

are presumptively protected, a party’'s calling a document confitlpatisuant to a notective

10




order “does not make it so” when it comes to filing the document hatBaurt. Estate of Martin

Luther King, Jr., Inc. v. CBS, Inc184 F.Supp.2d 1353, 1362 (N.D. Ga. 2002). “[C]onsensual

protective orders merely delay the inevitable motm&hen the court will be called upon to
determine whether Rule 26(c) protection is deserved, a decision ultimabédd in whether the
proponent demonstrates ‘good causdd. Even wherthe motion to seal is presented without
any challenge from the litigants, the judge remains “the primaryeseptative of the public
interest in the judicial process and is dbtund therefore to review any request to seal the record
(or part of it). He may not rubber stamp a stipulation to $eat¢cord.” 1d. at 1363 (quoting

Citizens First Nat'l Bank of Princeton v. Cincinnati Ins. Co., 178 F.3d 943,(7th Cir.1999)).

“Once a matter is brought before a court for resolution, it ibnger the parties’ cas but also
the public’s case.’Brown, 960 F.2dat 1016. Thus, as a preliminary matter, “the fact that no third
party has moved to unseal the [material] at issue in this casedlylargopnsequential.’Estate of

Martin Luther King, Jr., In¢.184 F. Supp. 2d at 1363.

Documents anghformation initialy sealed pursuant @ Federal Rule of Civil Procedure
26(c) protective order may be subsequently made public upon a showing of “goed lbauke

party seeking disclosure. Chicago Tribune,@63 F.3d at 13 Where there was no challenge

to the initial confidentiality designatiothe party filing the motion to unseal “must establish good
cause for continued protection under Rule 2&” To assessvhether “good cause” has been
shown, courts “balance thanpy’s interest in obtaining access against the other party’s interest i

keepingtheinformation confidential.”ld. (citing Farnsworth v. Procter & Gamble, C@58 F.2d

1545, 1547 (11th Cir. 198p) When the designated confidential information concasserted
trade secrets, courts mestamine whethett) the partyseekingprotection consistently treated the

information as closely guarded secrets; 2) the information repeessuabstantial value to that

11




party; 3) the information would be valuable teetpartys competitors; and 4) the information
derived its value by virtue of the effort of its creation and laiclissemination Id. at 1313-14.
The Rule 26 balancing test described here paradlatsiscoextensivef, the balancing test courts
areto conduct under the public’s commd&aw right of accessld. at 1313, 1315 Furthermore,
unseaing a recordor modifying a protective order iwithin the district court’s sound discretion

AbbVie Prods. LLC 713 F.3d at 6{citations omitted)

l. Whether to Unseal and File an Unredacted Version of Defendants’ Motion for
Attorneys’ Fees and Expenses

A. The Content Sought to be Made Public is Subject to the Commedmaw Right
of Access

As explained above, the material in Defendants’ currently redadbb&idn for Attorneys’
Fees and Expenses, (doc. 3§0sought to be made public concerns two sentences of languag
guoted from discovery material produced by Daniel and a single quoteskdrwan Plaintiff's
interrogatoryresponses. Plaintiff avetee Danielcontent is not subject to a presumed right of
accessbecause it did not accompany a dispositive summary judgment matiinthat its
interrogatoryresponse is not subject to a presumed right of access because it was discoy
material not relied upon by the Court in deciding summary judgniBoic. 383, pp. 1417.) Both
arguments are wholly without meeaihd misconstrue controlling precedent

The Eleventh CircuitCourt of Appead has made clear that, regardless of whether the
district courtexpressly consideredc@rtain document, the key issue in “determin[ing] whether a

document is a judicial record depend[s] on the type of filing it mpemied.” AbbVie Prods.

LLC, 713 F.3d at 64. Applying thegandarddoesnotinvolve . . . determining the actual role the
document played. . [or] counting the number of times the district court cited ilendheciding a

motion.” 1d. (emphasis added)When looking to the type of filingdocuments submitted in

12
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conjunction with discovery disputée.g, motions to compelare not judicial recordswhereas
discoverydocuments accompanying a mottbat is integral to the judicial resolutiofthe merits
are judicial records.Id. at 63-64 (materials submitted with motions to dismiss, motions for
summary judgment, or complairdse subject to the presumption of public acced)reover, a
motion that speaks to the merits of the underlying controvetsigh is“presented to the court to
invoke its poweror affect its decisions is itself ajudicial record,regardless oWwhetherit is
“characterized as dispositive. Romerg 480 F.3d at 124516 (citation and internal quotations

omitted) see alsacComnir, Ala. Dept of Corr. v. Advance LoddMedia, LLC, 918 F.3d 1161,

1166—6911th Cir. 2019)discussingvhen and whatlocuments constitute judicial records subject
to the common law right of access)

Here, Defendants’ Motion for Attorneys’ Fees and Expenses, (doe2)36®eks the
Court’s autlority to order Plaintiff to pay a substantiaimin fees and expensesn excess of $14
million. Because Defendants’ Motion invokes the Court’s poveedetermine substantive rights
and askd to assess the underlying merits of Plaintiff's ctise Moion and the discovery material

it discusses are plainly judicial record&ee e.g, Romerqg 480 F.3d at 124516 (motion to

approve settlement agreement, motion to terminate derivative, @dadnmotion to reconsider

protective order are judicial recorgd®rater v. Commerce Equities Mgmt. CNo. CIV.A. HO07-

2349, 2008 WL 5140045, ab*10 (S.D. Tex. Dec. 8, 2008finding motion for attorneys’ fees
subject to public’s right of access despite confidentiality agregmé&herefore, the common law
presumpion of public access attachts Defendants’ Motion for Attorneys’ Fees and Expenses

and the content therein

13




B. Plaintiff Fails to Establish Good Cause for Maintaining the Confidentiality of
This Content

As theparty seeking to keegonfidential mataal that is subject to the common law right
of access and which was designated as confideatrithout oppositior—under the Protective
Order, Plaintiff must establish “good cause” to mainthéconfidentiality othe redacted portions

of Defendants’ Mobin for Attorneys’ Fees and Expendesdvance Local Media, LLC918 F.3d

at 1173 Romerg 480 F.3d at 124&hicago Tribune C0263 F.3d at 1313n this case, the Court

finds that Plaintiff fails to establish “good cause” to keep theestilgpntent cofidential.
(1) The Phrasefrom Plaintiff's Interrogatory Response
Plaintiff makes no particularized argument on the reasons to dadjplentiala single
phraseused inits contentioninterrogatoryresponse. JeeDoc. 383, pp. 1617.) Instead, it
misconstrues Defendangstesent Motion to File Doc. 36D Unredacted and to Unseal Doc. 355

as seeking to open the entiiscoveryresponse to public view.Séeid.) Defendants rightly state

8 Plaintiff argues the burden to unseal, and file unredacted, the Sumrdgrgeht Order and Motion for
Attorneys Fees and Expenses rests with Defendants, because of previous catiegstBe relevant
documents. (Doc. 383, pp-10, 14.) AccordinglyPlaintiff asserts that Defendants must meet the high
bar of establishing grounds for the Court to reconsider these prevaers.ofd.) This is not so for two
reasons. First, the Protective Order in this case was entetiegel tgnsent of the partiesithout an express
“good causkfinding by the Southern District of TexasSeeDoc. 39.) And while the orders to seal cited
by Plaintiff do find“good causkto seal, these Orders were entered pursuant to the Protective Order a
without opposition or any analysis of the issues raised her8eeDpcs. 202, 210, 222, 223, 243, 247,
363, 365.) Where &aconfidentiality designation was not challengeithe party opposing the motion to
unseal'must establish good cause for continued protecti@hicagoTribune Co., 263 F.3d at 131&e
alsoEstate of Martin Luther King, Jr., Incl84 F. Supp. at 1362[ClJonsensual protective orders merely
delay the inevitable moment when the court will be called upon to determetbev Rule 26(c) protection

is deseved, a decision ultimately rooted in whether the proponent demtmssigaod causé&.). Only
when*the same opposing partywho originally opposed the motion to seal, later seeks to unseal thal
document does the burden shifAbbVie Prods. LLC 713 F3d at 66. Second, even when a party
unsuccessfully opposes a motion to seal in the first instance andjseis$e files a motion to unseal the
same material, the applicable standard that party must meet régadauscausé. Id. The standard does
not escalate to the heightened standard for reconsider&emid. Accordingly, because the underlying
Protective Order was enterbyg the partiesconsent and because thassue documents were sealed as a
matter of course pursuant to this Protective Order, without oppos§i®efendants, the Court finds that
Plaintiff bears the burden of establishirggpod causeto keep these judicial recordsaded.

14
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that Plaintiffs“argumets are directed to the underlying discovery evidence (namely, thelDan
memo and thénterrogatoryresponse), and not thattorneys’ feesnotion itseli—but it is the
motion that Defendants seek to unseal.” (Doc, 99)

Lacking express good causeguments Plaintiff contends this phrase should not be
disclosed because Defendants were late in challengirapttielentialitydesignation. (Doc. 383,
p. 17.) However, this argument is bound up in Plaintiff's misunaleding of what it is that
Deferdants seeko make public (Seeid. (criticizing Defendants for natequesting “a narrowly
tailored dedesignation”).) Here, Defendants seek to disclose only a sjnggerowly tailored
phrase from Plaintiff's interrogatory responset the entirety of the discovery document itself
What is more, Plaintiff cites no controlling or applicable autlgdor its contention thahis phrase
should remain redacted due to the perceived untimeliness of Defendaptest Defendard’
Motion for Attorneys’ Fees and Expensa®reoverdid not existat the time Plaintiff designated
its interrogatoryresponse as confidentigoding the salience of Plaintiff's timeliness argument.
And, in any event, Plaintiff does not identify any sigant interests which support keeping this
specificcontent redacted(Seeid. at pp. 45, 7-8, 14, 1617.)

Finally, the specific phrase sought to be discloparhllels, almost verbatim, a public
representation made by Plaintiff to the Patent andédmark Office duringnter partesreview of
the patent at issue in this litigation: “[P]rior to the inventof the '329 patent, conical tapers and

inert gas had never been used to remove polymer gels from reacBitsSNF Holding Cowv.

BASF Corp, IPR2015-00600 K.T.A.B. Nov. 10, 2015 ECF No. 21, available at
https://ptab.uspto.gov/#/public/publicsearchhus, the disputed phrase has long been, with the
exception of two words, available to the publi©n this basis alone the redacted quote from

Plaintiff's interrogatoryresponsehouldbe made publin Defendants’ attorneys’ fees motion.
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For all of these reason®Jaintiff cannot establislthe requisite®good causeto keep
redactedts interrogatoryresponse phraskat is quoted iDefendants’ Motion for Attorneys’ Fees
and Expenses.

(2)  The Two Sentences from Daniel's Document

Plaintiff argues this content should remain redacted because Danéhllyconsidershe
information it produced in this litigation “to be highly confidehiaad sensitive” and did so
reasonable reliance on the Protective OfddDoc. 383, pp. 1516.) Defendants counter that
Daniel has voiced no objection tmredactingthe specific quoted materiadnd that Daniel’s
confidentially designation ofg entire discovery production is irrelevant to whether agerdence
statement in a judicial record should be made puljboc. 397, pp. 1314.) Defendans further
argue that Plaintiffacksstanding to raise this confidentiality objectiorid. @t . 15-17.) As
explained below, the Court finds that this tgentence statement should also be unredacted.

Plaintiff attempts to represent that Daniel wisheskeep this twesentence statement
confidential but submits no competent evidence on thistpoMerely showing that Daniel

opposed producing discovery documents without a protective ordes, 8832, 3837), does not

® To support this proposition, Plaintiff selectively quotes the follgwpassage from the United States
Court of Appeals for the Second CircuiVhere there has been reasonable reliance by a party or deponer
a District Court should not modifg protective order granted under Rule 26(c) absent a showing o
improvidence in the grant of [the] order or some extraordinary cirteunms or compelling neéd SEC v.
TheStreet.con?73 F.3d 222, 229 (2d Cir. 2001) (citation and internal quotationseainitDivorced from
context, this Second Circuit rule would seemingly dictate that Dargehtent should remain redacted.
This rule, however, applies tpublic dissemination of certain discovery materials that are neveduced

at trial,” such as @eposition transcript, not to judicial records that merely quote freoodery materials.

Id. at 229, 231, 234. Because Defendahtetion for Attorney$ Fees and Expenses is a judicial record,
this rule against disclosure of raw discovery materialefiso moment. See alsdn re Grand Jury
Proceedings995 F.21 1013, 1020 (11th Cir. 1993) (rejecting Second Citsurequirement to show
compelling circumstances to obtain documents shielded by a pretectier and permitting prosecutor to
obtain suctdocuments for use in a grand jury proceeding).
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indicate an opposition to disclosure of this singular statemeatjudicial record® While the
declaration of Daniel’'s counsel suffices to establish that tieesy it produced in this litigation
contains confidential and proprietary business informatiodoés not specifically identify that

information in relation to the two sente=s now at issueSeeln re McCormick & Co., Pepper

Prods. Mktg. & Sales Practices Litig316 F. Supp. 3d 455, 4689 (D.D.C. 2018)(finding

generalized assertions of confidentiality insufficient to oeare the presumption of public
access) In contrag Defendants have produced evidence showing that, after being apgrised
their request to unseal this specific statement, Daniel failedi¢te &oy opposition. Doc. 397,

pp. 14, 16 seedocs.397-1, 39%3.)

In addition to not providing evidence whitndicateghatDanielopposes thdisclosure of
this particular statement, Plaintdannotestablish its own privacy interest in thjgoted material
Plaintiff does not even attempt to advance any privacy interesther particularized reason
showirg its interest in keeping these two sentences redaétedher, Plaintiff does not show how
making this statement public will harih or Daniel. Plaintiff's conclusory invocation oits
obligations under the Protective Order, (doc. 383, pp. 11, 1§jm@y not enough to overcome
the public’s presumed right of accesalthough not necessarily a failure of standimgthe
constitutional sensavhere a partys not theentity that producedhe material sought to be made
public andhasneither a privacyor proprietary interest in it, there is a lack of good cause to keey

the material confidentidft SeeRomerg 480 F.3d at 124618 (reversing denial of a motion to

19 Moreover, this evidence concerns Damsigpposition to a subpoena from Defendant Chemtall Inc. in a
related, currently stayed action, Order, Chemtall Incorporated 8FB2E 4:17cv-186 (S.D. Ga. Jan, 7
2019), ECF No. 259.SeeDocs. 3832, 3837.) As such, it is of relatively little, if any, value in determining
Daniels position regarding the disclosure of this tsemtence statement.

1 Given the Couts findings in this sectien-particularly tha Plaintiff fails to provide direct evidence of
Daniels position on the issue decided herethe Court need not, and does not, address whether Plaintiff
has standing to raise Danelunvoiced interests in opposition. Datsetlecision to not intervena i
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unseal where the party opposing had no identifiable interest iealedsmaterial) Furthermore,
the Court has reviewed these two sentences and finds that, in the contefeérufedts’ Motion
for Attorneys’ Fees and Expenses, (doc.-26@. 19), they do not reveal enough information to
harm Daniel's generalizegtivacyinterest. The statemeis only generic descriptigjuxtaposed
with a contrary claim made by Plaintithat does not explain how the ends described are achieved.

For all of these reasons, Plaintiff cannot establish the requisite “gawosk” to keep
redacted the twsenteces from Daniel's documents that are quoted in Defendants’ Mfation
Attorneys’ Fees and Expense&nd, as explained above, Plaintiff does not show “good cause” tg
keep the quoteghhrase from its discovery response redacted. Thus, DefendantenMot
Attorneys’ Fees and Expenses, (doc. 360), is due to be filed unreadtedsaaled.
Il. Whether to File Unredacted the Court’s Summary Judgment Order

This Court, pursuant to the Protective Order, filed its Summary Jentg@rder under seal
because it leed upon and directly quoted motions and exhibits filed under s8akDpc. 355.)
After initially opposingDefendantsMotion to Unseal the Summary Judgment Order, (docs. 367,
383), andthen—for a brief periogd-reversing course anskekinginsteadto unseal the Order,
(doc.408), Plaintiff now contends the Summary Judgment Order shouldsealed but partially
redacted, (doc. 409). Defendants’ position remains the-séineeOrder contains no description
of the Sany&SANWET® Process that could rightly lzonsidered confidential or proprietanyd
should be disclosed in full. (Docs. 3&87,409, 413.) Defendants also maintain that Plaintiff
has no standing to raise Sanyo’s privacy interddtes. 397, 409, 4)3-a charge that Plaintiff

makes naesponse to whatsoeyéseedocs. 408, 411)

opposition to unsealing the statement at issue here, when iteiméelhin Defendant Chemtallrelated
action to oppose discovery requests, lends further credence to thesCetermination that its statement
in DefendantsMotion for Attorneys Fees and Expenses is no longer deserving of confidential protection,
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In light of this posture, thre are twoquestios before the Court(1) whether Plaintiff has
standing to oppose the full disclosure of this Court’s Summary Jelg@rder and Sanyo’s
information; and (2) ifso, whether to unseal the Summary Judgment Ordeitsimpresent,
unredacted form or whether to unseal the Summary Judgment Ordereamndvith Plaintiff's
proposed redactiongdaving considered the parties’ arguments, the Court finds thatifPlaas
no standing to represent Sanyo’s interests, @ar@hassumingrguendahat it does, the Summary
Judgment Order should nonetheless be disclosed without redtctio

(A) Plaintiff Does Not Have Standing to Represent Sanyo’s Privacy Interests

It is axiomatc that a litigant “generally must assert his own legal rights rstedeists, and

cannot rest his claim to relief on the legal rights or interestsrdfparties.” Warth v. Seldin422

U.S. 490, 499 (1975). This prudentshndinglimitation means a pintiff cannot represent the
interestof third parties who are not part of the lawsuit, absent a recognizediercepeeUnited
States v. BlakeB868 F.3d 960, 9690 (11th Cir. 2017) (citin€raig v. Boren429 U.S. 190, 192
94 (1976)). The prohibition against representation of thipdrty interests “promotes the
fundamental purpose of the standing requirement by ensuring that [$ ¢@ant only concrete

disputes between interested litigants who fréimethe issues properly.Commissioned Il Love,

Savannah State Univ. Chapter v. Yarbroug®il F. Supp. 2d 1312, 1320 (S.D. Ga. 2@q6iting

Schlesinger v. Reservists Comm. to Stop the, Wa8 U.S. 208, 2221 (1974)).
To assert the rights of a third parf$) the litigant must have suffered an “injuiry-fact”
giving rise to a “sufficiently concrete interest” in the outcome oflibputed issug2) the litigant

must have d‘'substantial relationshipwith the third party; and3) there must exist some

12 As a preliminary matter, because the CauBummary Judgment Order is a judicial record, which was
sealed as matter of course pursuant to the partiesotective Order, Plaintiffnust establish the requisite
“good causketo overcome the publis presumed right of access in this Order.
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“impedimentto” the third party’'s ability to protect his or her own interedtarris v. Evans20

F.3d 1118, 11224 (11th Cir. 1994)citations omitted).It is widely recognized that neparties
have standing to intervene in an action to seekpposedisclsure of sealed court recordSee

e.g, Nixon, 435 U.S.at599n.11 (petitionetintervenor “has standing to object to the release of
the tapes” because they were subpoenaed from him and recorded his convergaiiedsytates

v. Valentj 987 F.2d 708, 711 (11th Cir. 1998¢cognizing a newspaper’s “standing to intervene
for purposes of challenging its denial of access to the underlyiggti@n, even though it is

otherwisenota party”);Brown, 960 F.2cat 1016 6tating“any member of the publicas standing

to view documents in the court file that have not been [lawfully] sealednd to move the court
to unseal the [] file in the event [it was] improperly sealaad vacating distriatourts denial of

motion to interveng Nelson v. NissarN. Am., Inc, No. CV 115712 (JEI/AMD), 2014 WL

12617593, at *2 (D.N.J. Dec. 22, 201permitting nonparty to interven@nder Federal Rule of
Civil Procedure 24(bXo oppose the unsealing of discovery materials it submitted wader

protective order)seealsoAdvance Local Media, LL(918 F.3d 1161, 11#¥4 & n.12(11th Cir.

2019)(finding that district court properly permitted nrparty to intervene under Rule 24 in action
seeking to unseal court documents).

This blackletter principle, that interestednparties may intervene in relation to sealing
or unsealing court records, is even spelled out in the Protective Qtceates: “Any person or
party subject to this Protective Ordeiho may be subject to a motion to disclasether party’s
informationdesignated ‘Confidential’ or ‘Highly Confidential’ pursuant tastRrotective Order
must promptlynotify that partyof the motion so that the pantyay have an opportunity to appear
and be heard on whether that information should be disclosed.” Pog. 9 (emphasis added).)

All of this is to say simply that Sanyo could have intervened fos$e not talo so
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Both partieshave put forth evidence showing that Sanyo knew of Defendants’ request {
unseal the Summary Judgment Orget did not intervene to protect the confideriyabf its
documents. Initially, Sanyo gave a tepid response before then agsexonclusory privacy
interest via Plaintiff In anOctober 18, 201&mail cited by both parties, counset the Sanyo
ertities first represented that: “Our clients have not seen the summary jatignder and take no
position regarding unsealing it. They have fully complied withrtlediligations under the
subpoenas and do not wish to be involved in litigation between ngmpective clients.”
(Docs.3835, 3691.) However, ina April 17, 201%mailsubmitted by Plaintiff, Sanyo’s counsel
statedthat: “Some of the documents provided contain informatelatedto the manufacturing
process for and specifications of raw materials used in super atispdigmers that our client
still commercially manufacturers. [Sanyo] therefore object[sbttigns of documents discussing
processes and specifications still in use and any references to tlooseetits becoming part of
the public record.*® (Doc. 4111, p. 2) Sanyo’s counsel provided specific Bates numbers of the
documents containing information it wishes to remain confidentihich Plaintiff then used in
proposing a redactedersion of the SummaryudgmentOrder. (Does. 411, 4112.)) Despite
having notice of Defendants’ request to unseal the Summary Judgment*@rdkapparently
desiring to keep certain content confidential, Sanyo chose to not apys¢ead, itonly asseréd

its opposition in an email to Plaintiff

13 Given that Defendants haatsorelied on an email from this counsel, who represents two related Sany
entities, to support its position, (d&69-1), the Court disregardefendantschallenges tthe authenticity
of this email and the representations made therein.

14 For purposes of clarity, the Court notes that Defendants prothiéesanyo entities withotice of their
request on November 19, 2018, (docs.-39897%2), the same day they filed their Motion to File Doc.
3602 Unredacted and to Unseal Doc. 355, (doc. 363ke @lsad. at p. 4 ( Defendants are providing a
copy of this motion to counsel for ngarties Sanyo and Daniel so that they can come forward with any
basis they may have for opposing)if} Plaintiff alsoprovided notice on March 20, 2019, following the
Federal Circuits decision to stay its appeal, (doc. 491
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For Plaintiff to represent Sanyo’s confidentiality interegtsnust show both a substantial
relation to Sanyo and that Sanyo was somehow hindered in assertimgnitsgbts. Harris 20
F.3d at 112324. Plaintiff, howevermakes no response to the sliaig issue raised by Defendants
Faced with this silence, the Court is left to guess as to what growasfPinay have to properly
represent Sanyo’s stated interest in maintaining the confidgntélcertain manufacturing and
materials informatiomelated to super absorbent polymers. Even assuming that Platithe
type of relationship with Sanyo that would authorize tipiedty standing on this issue, there is no
evidence that Sanyo faces any diffigulh representing its own confidentialityterests. Sanyo
haslegalcounsel and notice of this issue. Moreover, having submitted documasuant to the
Protective Order, Sanyo has knowledge of its right “to appear and be heardetrenjits]
information should be disclosed.” (Doc. 399p.

Given these facts, Plaintifasnot shown any impediment to Sanyo’s ability to protect its
own privacy and commercial interestgurthermore, Plaintiff has not set forth any colorable

interest of its own in maintaining the confidentiality of Sasyaformationthatwould give rise

to standing of its own accordCf. Cellairis Franchise, Inc. v. Duajt#93 F. Supp. 3d 1379, 1381
82 (N.D. Ga. 2016]finding that defendant had no standing to quash-tandy subpoena where

it did not show any persal right or privilege with respect to the materials subpoenaed)
Accordingly, the Court findthat Plaintiff does not have standingrépresenSanyo’sinterests in
opposition to Defendants’ Motion to UnsedNevertheless, out of an abundance of cautm
Sanyo’s stated desire to maintain the confidentiality of certamrndtion in the Summary

Judgment Order, the Court finds it prudent to consider the redagtioposed by Plaintiff.
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(B) Plaintiff Fails to Establish Good Cause for Maintaining the Confidentality of
Sanyo’s Information

Assuming arguendo Plaintiff can assert Sanyo’s privacy and commercial interests, th
Court alternatively finds that Plaintiff fails to establigfodd cause” for its proposed redactions.

In its SummaryJudgmen®Order, (doc. 355)the Court held that the claineg Plaintiff's
patent, thé329 patent describe a process that is identical to, or differs at most trivralty, a
decadesld processthe “Sanyo SANWET® Process*a procesghat was “known orused by
others” 35 U.S.C. 8§ 102(a) (1994Jid. at pp. 20-25),was “in public usg 35 U.S.C. 8102(b)

(1994) (id. at pp.27—29),and was “on saJé 35 U.S.C. § 102(b{1994), {d. at pp.29-31), long

beforeJanuary 31, 1995From the outset, Defendants have contended that the specific Sany

information discussed ithis Ordershould no longer be sealed, because it does not “describe an

elements of théSanyo SANWET® Procesthat could rightly be considered confidential or
proprietary” (Doc. 367, p. 1.) Plaintiff has only responded with generalizeterplate assertions
of confidential business information or trade secreéggelDoc. 383, pp. 1011; doc. 411see also
doc. 4111.) This meager showing falls well shorttbe type of evidence needed to overcahee

public’s right of access to this judicial recor&eeChicagoTribune Co, 263 F.3d at 13134

(requiring a showinginter alia, “that the information represents substantial value to [Pfinti

that it wouldbe valuable to [Plaintiff’'s] competitors, and that it derivesvalue by virtue of the

effort of its creation and lack of disseminationfjoreover Plaintiff offers no evidence that either
it or Sanyo would face a “likelihood of injury if [the Orde} made public” orsufferany “harm

[to] legitimate privacy interests.Romerq 480 F.3dat 1246

Turning toPlaintiff's proposed redaction&loc. 4112), Defendants contend that each of
the quoted phrasedreadyexistin the public domain, lack propetary status, or both, (doc. 413,

pp. 1-3). Defendants offer evidentiary support for this clainsegDoc. 4131.) Plaintiff,
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however,did not responcnd failed to offer any evidence in the first instaticéhe Court has
reviewed the redactions submitted by Plaintiff under seal, as well and2efts’ evidence and
argument thaPlaintiff lacks alegitimate claim to confidentiality, anfinds that the proposed
redactions do not warrant continued protectidPaintiff proposesedaction ofthe following
statements from the Court’'s Summary Judgment Order, each of ndscdready beedisclosed
to some degreim apublication:

In thefirst proposed redaction, the Court statestimaBanyo SANWET® Processnsists
of “graft-polymerization . . . among Oxidized Starch, Acrylic Acid and ClahA.” (Doc. 355,
p. 12 seedoc. 4112, p. 12) This aspectthoughappears on Sanyo advertisingreviously, m a
May 1984 Technical Bulletirpublicly filed with the U.S. Patent and Trade Office, Saisyated
that “SANWET IM-300 and SANWET IM1000[,] developed for use as super absorbent polymers
are internally crosinked starchgraftedpolyacrylates made from starch and acrylic acid.”
(Doc. 4134, p. 6.)

In the second proposed redaction, the Court, in explaining that the pohatien occurs
“in aqueous solutigi clarified that meaning by addindpe word“water” besidethe phrasein
aqueous solution.” (Doc. 355, p. 12.) Plaintiff seekeettactthe word “water.” (Doc. 4112,
p.12.) Agueous, by definition, means: “of, relating to, or resamgbliater, made from, with, or
by water.” MerriamWebster DictionaryOnline, https://www.merriarrwebster.com/dictionary/

aqueous (last visitedlly 2, 2019). Plainly, thiswould bea baseless redaction.

5 Plaintiff's lack of response to these and other issues raised by Defendants regargig@irported
confidentiality interests highlights the need for the party to whmmriformation belongs, and matters, to
represent its own interests. The limitations on thady standing are there precisely to ensure that the
issues at stake are properly framed and sufficiently represefsReservists Comm. to Stop the War
418 U.S. at 22€21.
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In the third proposed redaction, the Court states that the Sanyo SARI\REHCessises a
“crosslinking agent.” (Doc. 355, p. 18&edoc. 4112, p. 13.) Here again, this aspect of Sanyo’s
process is statezh the face of the May 1984 Technical BulletiBeéDoc.413-1, p. 6 (explaining
that SANWET super absorbent polymer is “internally clodsed starchgraftedpolyacrylates
made from starch and acrylic acid”).)

In the fourth proposed redaction, theu@iostates that th&anyo SANWET® Process
employs “4,4Azobis4-Cyanovaleric Acid” as one of multiple polymerization initiators.
(Doc. 355, p. 13seedoc. 4112, p. 13.) Sanyo’s use of this type of initiator was published in
Japanese Patent Applicatidin. JP S5410387, entitled “Method of Manufacturing Watgoluble
Polymer Gel.” (Doc. 20730, pp. 23; see alsadoc. 2071, pp. 2124; doc. 355, p. 33.)This
“Published Patenfpplicatiori’ explains that the Sanyo polymer uses “acrylic acid,” “monomers
.. . Inanaqueous solutioh,and an “azobis cyanovaleric acid” initiatoiDdc. 20730, pp. 34.)
Although the particular azo initiators differ, Plaintiff has putHamo evidence or explanation as
to why this difference is material for confidentiality or commdrngiaposes.

The fifth, and final, proposed redactiooncernghe Courts listing of two specific nitrogen
gas discharge pressures used in $lamyo SANWET® Process'5 to 5.5 kdcn? which is
equivalent to 4.9 to 5.4 bar” and “4.2 to 4@cn?’—andthe inclusion ofletails, from a Sanyo
schematic chart, about discharge speed and timing. (Doc. 355, pp. 13, §&eddxs. 4112,
pp.13, 15, 16.) Much of this information, however, was previously disclosed in a 1988ear
appearing in the Chinedanguage journalFine Chemicals The article stateshat Sanyo’s
“production process of its factory in Nagoya described as polymerization of medium
concentration aqueows®lution. . . . After polymerization, the polymers are squeezedimain

atmosphere of 5 kg/cmitrogen and are crushed in a device similar to a meat grinder.”
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(Doc. 239410, p. 34.) Although this article does not discuss all of the informatentiomed in
the excepted chart, Plaintiff fails to offer any specific evidence shgvwgjood cause to redact this
already limited excerpt. Conclusory assertions of confidemigrests are not enough to

overcome the public’s right of access. See, Blelson 2014 WL 12617593, &B8-9 (unsealing

nonparty’s information oveits opposition becausmter alia, the claim to purported trade secrets
was generalized and lacked supporting evidence).

Thus becausdhe proposed redactions largely comprise matthatlis already available
to the publi¢c theydo not involvethe typeof confidential trade secrets that need to be shielded
from public access on the Court’s dockdthis scenario is expressly contemplated within the
Protective Order, which denies protection to “information that has dieelosed to the public or
third persons in a mannanaking such information no longer confidential(Doc. 39, p. 2.)
Moreover, Plaintiff's failure to provide any particularized argunt, or supporting evidence,
substantiatingsanyo’s purported confidentiality interests in greposededactiondgs akin to a
failure to show “good cause” to keep the Summary Judgment Order sddleck has been no
articulation of any possible commercial harm that would befaih&ff or Sanyo should the Order
be unsealed.Accordingly, the Court’'s Summary Judgment Ordes due to beaunsealedor the
alternative, independent reagbat Plaintiff does not show “good cause” to deny full public access
to this judicial record.

CONCLUSION

For the reasons explain@tbove the CourtGRANTS Defendants’ Motion for Leave to
File Unredacted Version of Doc. No. 38Gnd to Unseal Doc. No. 355, (doc. 367), BRINIES
as moot Plaintiffs Motion to Unseal ECF 355, (doc. 408). In addition, fog pgurposes of

considering Defendants’ Motion at bahe CourtGRANTS the parties’ Motions to Seal their
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briefing, (docs. 380, 394)Accordingly, the CouDIRECTS the Clerk of Court ttdOCKET the
Second Declaration of James W. Dabney, (doc. 369), and all attachneate tlthich include
Defendants’ Motio for Attorneys’ Fees and Expenses, (doc.-35%0 UNSEAL the partially
redacted version of Defendants’ Motion, (doc. 360), andNSEAL the Summary Judgment
Order, (doc. 355). The Court alf9iIRECTS the Clerk of Court taDOCKET and SEAL
Plaintiff's urredacted Response in Opposition, (doc. 381), and Defendants’ unreRagigdn
Support, (doc. 396).

SO ORDERED, this3rd day ofJuly, 2019.

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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