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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

BASF CORPORATION
Plaintiff, CIVIL ACTION NO.: 4:17cv-251

V.
SNF HOLDING COMPANY; FLOPAM INC.;

CHEMTALL INC.; SNF SAS; and SNF
(CHINA) FLOCCULANT CO., LTD,

Defendants.

ORDER
This matter comes before the Court regarding seWtodions toSeal documents related
to DefendantspendingMotion for Attorneys Fees and Expenses, (doc. 36@edDocs. 368,
373,379, 388, 393.)The Motions to Seal are unopposed. Also before the Court is Plaintiff
Motion to Defer Determination of Costs and Response in Opposition to DeferBidlras Costs,
(doc. 391), to which Defendants filed a Reply, (doc. 401).

For the reasonset forth below, the CouRENIES without prejudice: Plaintiff’'s Motion

to Seal Opposition to Defendants’ Motion for Attorneys’ Fees and Expenses, (doc. 368);

Defendants’ Motion to Seal Reply in Support of Defendants’ Motion for Attorneys &ed
Expenses, (doc. 379); Plaintiff's Motion to Seal BASF’s Surreply in Opposition fienBants’
Motion for Attorneys’ Fees and Expenses, (doc. 3B&fendants’ Motion to Seal Declarations
Supporting LocaRule 54.2(c) Detailed Itemization and Specification of Requested Award o
Attorneys’ Fees and Nontaxable Costs, (doc. 3&@BYDENIES as mootPlaintiff's Motion to

Seal BASF Corp.’s Motion Pursuant to Federal Rule of Civil Procedure 54(d){@)(&Jversary
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Submissions Regarding Defendants’ Locald®4.2(c) Detailed Itemization and Specification of
Requested Award of Attorneys’ Fees and Nontaxable (aets 388). The CoulIRECTS the
Clerk of Court to return the materials sought to be seaedd¢cs. 370, 374, 384, 389, 395), to
the submitting parties, Local R. 79.7(c).

The Court, howeverGRANTS Plaintiff's Motion to Defer Determination of Costs
(doc. 391) and declines to adjudicate Defendants’ Motion for Attorney’s Fees and Expenses gnd
Bill of Costs, (docs. 360, 375), during the pendendyiainhtiff's appeal before the Federal Circuit
Court of Appeals As suchthe CourtDENIES without prejudice to refile: Defendants’ Motion
for Attorneys’ Fees and Expenses, (doc. 360); Defendants’ Bill of Costs, (doc. 375); Dé&fenda
Request for Hearing, (doc. 361); and Plaintiffs Motion Pursuant to Federal dRulvil
Procedure 54(d)(2)(C) foAdversary Submissions Regarding Defendahtscal Rule 54.2(c)
Detailed Itemization an&pecification of Requested Award of Attorneyees and Nontaxable
Costs (doc. 390). The CouRIRECTS the parties to, if appropriate, refileese Motions and the
Bill of Costswithin twenty-one (21) day=f thedate that the Federal Circuit Court of Appeals
issues its mandatm the pending appealResponsive briefing will bduewithin fourteen (14)
daysof service of the respective motions and bill of costs, as set forth in Local R&land 7.6.
Pursuant to Local Rule 54.2(c), should Defendants remain the prevailing pagtappeal and
should they still seek attorney’s fedhey shall file and serve their detailed specification and
itemization ofthe requested attorney’s feasvardwithin twenty-one (21) daysof the datethat

the Federal Circuit issues its mandate.

1 The parties are, of course, free to refile these documents with supplemental argumeninbaseq

developmentsbefore the Federal Circuit ofin response toany other relevant subsequent event.
Additionally, if following the Federal Circuit’'snandatethe paties no longer seek the relief requested in
these pleadings, they are not required to file the pleadings.




In so filing these documents, the parties are advised that any request to seal or reg
information contained therein must account for the Court’s findings in this Order ardritibe
Order dated July 3, 2019, (doc. 418pecifically, the parties must nmiobveto file under seal any
information or documentalreadyfound by the Court to not warrant sealing, and they must
narrowly tailor any information relevant to attorneys’ fees and ¢hatghey still seek to have
sealed. If the parties seek to seal such content, they must offer particularized reasons as to
the specific information or documents rgcg sealing. As is made clear below, conclusory and
blanket assertions of confidentiality will not establish the requisite cause to Healpon
reflection, the parties determine that these filings no longer need to be, skajethay submit
them in the normal course. Local R. 79.7(c).

BACKGROUND

On October 4, 2018, the Court entered summary judgment in favor of Defendanf
invalidating Plaintiffs patent that was the subjectthis infringement action. (Doc. 355.) The
SummaryJudgmentOrder, containing quoted and excerpted discovery material covered by th
Protective Order, was initially sealed but has since been uns&ealed on the Court’s finding that
Plaintiff failed to show good causkto keept shielded from the publis presumed right of access
to judicial records. (Doc. 414p. 18-26) Additionally, the Court unsealed and docketbd
unredactedersion ofDefendantsMotion for Attorneys’Fees and Expenses, because Plaintiff did
not show*“good causkto keep the limited discovery mater@ntainedtherein protected from
public viewing. (Id. at pp. 12-18.)

As is pertinent to the Motions to Seal at haninsealing Defendaritsnredacted Motion
for Attorneys’ Fees and Expensethie Court found there was no cause to suppress Plantiff

statement thatprior to the invention of th&329 patent, conical tapers and inert gas had never

act
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been used to remove the claimed polymer gels from redaotdos, 416-1, p. 8diting doc. 198

8, p. 59) and the Court found no cause to suppress goady s statement thapolymerization

reactors danot require periodic cleaning. The polymer batches discharge completely with n

residual buildup on the inside of the reacs,” (id. at p. 20(citing doc. 3432, p. 3). (See

Doc.414 pp. 12-18.) This informatior—containedwithin Defendants Motion for Attorneys

Fees and Expensess now publicly available on the CowstCM/ECF docketing system.
Following the entry of summary judgment, Plaintiff appealed to the Federal tChauwiit

of Appeals, (doc. 362), while Defendants filed the Motion for AttornEgges and Expenses that

is the root of the motionzresentlyunderconsideration, (doc. 360). Plaintdfappeal of summary

judgment in this case prompted the Court to stay proceedings in a related case brought

Defendant Chemtall Inc. against Plaintiff BASF Corporati@rder, Chemtall Incorporated v.

BASF SE 4:17cv-186 (S.D. Ga. Jan. 7, 2019), ECF No. 259. The Court stayed that case pend
Plaintiff s appeain this case Id. at 9-14. In that case, Defendant Chemtall Inc. claims Plaintiff
fraudulently concealed its ownership of theanyo SANWET® Procedat times the “Process”)

in order to make its patent infringement action here cognizable. Id. at 3. P#yrtimethis case,

the Court invalidated Plaintif§’ 329 patent based ais determination thdahe Procesgonstituted
prior art. (Doc. 355.) Givethe dependency of Defendant Chemtall’icelated claims on the
Court’s prior art finding, the Court found it prudent to stay that case pending the outcome

Plaintiff' s appeal in this case. Ordpp. 9-14 Chemtall Incorporated v. BASF SE:17<v-186

(S.D. Ga. Jan. 7, 2019), ECF No. 259.
In responding to the substance of Defendavtstion for Attorneys Fees and Expenses,
Plaintiff filed a redacted Oppositidirief, (doc. 371), and a Motion to Seal an unredacted version

of theOppositionbrief, (doc. $8). Defendantdiled a redacted Reply in Support, (do828 and
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a Motion to Seal an unredacted version of the Reply in Support, (@9c.Blaintiff then filed a
redacted Surreply in Opposition, (doc. 398), and a Motion to Seal adagted version of the
Surreply in Opposition, (doc. 393). In addition, Defendants filed a Motion to Seal Dexiarati

Supporting Local Rule 54.2(c) Detailed Itemization and Specification of Requestad! Af

Attorneys’Fees and Nontaxable Costs, (doc. 373), as well as a Bill of Costs, (doc. 375). Plaintjff

filed a Motion to Defer Determination of Costs and Response in Opposition to Deféerigithiofs
Costs, (doc. 391), to which Defendameplied (doc. 401). Relatedly, Plaintiff filed a redacted
Motion Pursuant to Federal Rule of Civil Procedure 54(d)(2)(C) for Adversary Subngssi
Regarding Defendaritéocal Rule 54.2(c) Detailed Itemization and Specification of Requested
Award of Attorneys Fees and Nontaxable Cgsfdoc. 390), and a Motion to Seah unredacted
versionof the same, (do388)? Defendars filed aMemorandumin Opposition to Plaintifs
request for adversary submissions, (doc. 4@&@JPlaintiff filed a Reply in Support, (doc. 403).

While the parties have opposed substance ofind relief sought bthese various filings,
they have not filed any opposition to the sealing of their contents. With this background in mir
the Court takes ypn turn, the parties present Motions to Seal as well as Plaitgiffotion to
Defer. (Docs. 368, 373, 379, 388, 391, 393.)

DISCUSSION
Plaintiff's and Defendants’ Motions to Seal (Docs. 368, 373, 379, 388, 393)
The right of access to judicial recorpgrsuant to common law is wadktablished.See

Nixon v. Warner Commias, Inc, 435 U.S. 589, 597 (197&eealsoBrown v. Advantage Eng,

Inc., 960 F.2d 1013, 1016 (11th Cir992). This right extends to the inspection and the copying

2 pursuant to Local ®e 79.7 and the Court's Administrative Procedures for Electronic Filing, the partie
manually filed with the Clerk of Court unredacted, paper versioiseoflocuments sought to be sealed.
(SeeDocs. 370, 374, 384, 389, 395.)
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of court records and documenteeNixon, 435 U.S. at 597. The right to access, howevemwts

absolute.SeeGlobe Newspaper Co. v. Superior Court for Norfolk.C4%7 U.S. 596, 598 (1982).

When deciding whether to grant a pastynotion to seal, the court is required to balance the
historical presumption of access against any significant interests raised by theephiryg to file

under seal.SeeChicago Tribune Co. v. Bridgestone/Firestone, Inc., 263 F.3d 1304, 1311 (11t

Cir. 2001) Newman v. Graddick, 696 F.2d 796, 803 (11th €&33). In balancing the interests,

courts consider, among other things:

whether allowing access would impair court functions or harm legitimate privacy
interests, the degree of and likelihood of injury if made public, the reliability of the
information, whether there will be an opportunity to respond to the information,
whether the information concerns public officials or public concerns, and the
availability of a less onerous alternative to seallmydocuments.

Romero v. Drummond Co., Inc., 480 F.3d 1234, 1246 (11th20D7). When the designated

confidential information concerns asserted trade secrets, courts must exaetimernl) the party

seeking protectiornas consistentlytreated the iformation as closely guarded secrets; 2) the

information represeasubstantial value to that party; 3) the information would be valuable to the

party’s competitors; and 4) the informatiderives its value by virtue of the effort of its creation

and lackof dissemination. Chicago Tribune C263 F.3d at 1313-14.

“A party s privacy or proprietary interest in information sometimes overcomes thesinte
of the public in accessing the informatibrRomerqg 480 F.3d at 124iting Nixon, 435 U.S. at
598). Moreover, the commelaw right of access to judicial proceedings does not extend tg
discovery documents or discovery disputes these materials are neither public documents nor

judicial records. Chicago Tribune Co., 263 F.3d at 1311. Howeverpgsy material submitted

in conjunction with substantive motions that apeesented to the court to invoke its powers or

affect its decisiorisis subject to the public right of access, regardless of whether the motion

h
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dispositive or not. Romerqg 480 F.3d at 124516 (citations omitted)see alsd=TC v. AbbVie

Prods. LLGC 713 F.3d 54, 664 (11th Cir. 2013) (discussing whkggal documentfilings
constitute judicial records).

Though a stipulated protective order may provide that documents designafide il
are presumptively protected, a pastealling a document confidential pursuant to a protective

order ‘does not make it Savhen it comes to filing the document with {Geurt. Estate of Martin

Luther King, Jr., Inc. v. CBS, Inc., 184 Supp.2d 1353, 1362 (N.D. Ga. 2002)[C]onsensual

protective orders merely delay the inevitable moment when the court wialel upon to
determine whether Rule 26(c) protection is deserved, a decision ultimately metbdther the
proponent demonstrategood caus€. |d. Even when, as in this case, the motion to seal is
presented without any challenge from the litigants, the judge reftthmprimary representative
of the public interest in the judicial process and is dhaynd therefore to reviewng request to
seal the record (or part of it). He may not rubber stamp a stipulation to seal tlg relmbrat

1363 (quotingCitizens First Ndt Bank of Princeton v. Cincinnati Ins. Co., 178 F.3d 943, 945 (7th

Cir. 1999)). “Once a matter is brought before a court for resolution, it is no |@ujely the
parties ca®, but also the publis cas€. Brown, 960 F.2cat1016 Whether to seaducha matter
is a decisiorfleft to the sound discretion of the trial court.” Nixon, 435 U.S. at 599.

A. Plaintiff's Motion to Seal Opposition to DefendantsMotion for Attorneys’
Fees and Expenses (Doc. 368)

Plaintiff contends its unredacted Opposition brief should be séhbksthuse it contains
proprietary, confidential business information and/or trade secrets dedigratédential
pursuant to the Protective Order. (Doc. 368, p.HAl3intiff also noteghat certain, unspecified
exhibits contain information that should also be sealé&dl) Plaintiff shows that other motions

have been filed under seal and asserts that permanently sealing its unredactém®bpet‘is




essential to protect confidential and proprietary business information designsiiett &y BASF,
Defendants, and othérird parties. (Id. at p. 2.)

The Court has compareth camera, the redacted content in Plaintdf publicly-filed
Opposition brief, (doc. 371)¢ the unredacted, manually filedrsion (doc. 370)and finds that
many of the redagbns are overbroadnd lacka discernable connection to proprietary business
information3 For example, Plaintiff redacts legal and factual posititwasit and Defendaist
advanced before the Patent and Trademark Officer duntiergoartesreview, a public proceeding.
(SeeDoc. 371, pp. A, 20.) It also seeks to redattie amount Defendants paid its expert, Mr.
Fowler, Geeid. at pp. 89), andcommoninformation about his backgroundegid. at p 23).
Along these same lines, Plaintiff seeks to redact generic factual contentions thétlaaiveuhy,
observable connection to technical, proprietary business informatemid ( at pp. 1, 14-17, 20—
21,25 n.14)* Plaintiff also seeks to redact the titles and record citations of certain document
(seeid. & pp. 1112). In fact, Plaintiff proposeabatthe Court redact every record citation of the
information it argues should be confidentigkedid.).

What is more, @me of the redacted content tla@tually pertains tgoroprietary business
information (seeid. at pp.6-8),is now publicly available via the ColstSummary Judgment

Order, (seedoc. 355, pp. 180 (discussing whether leaving a polymer gel haethe reactor

3 Because Plaintiff did not specify which of its foftye (45) exhibits contained redactions and information
allegedly worthy of sealing, the Court limited its review to only the puybfitdd, redacted content in
Plaintiff's Opposition brief, (doc. 371). Should Plaintiff agagels to have this information sealed, it must
specifically identify the relevant exhibits and information and explain, censisith controlling law, why
that content should be shielded from the public’s presumed right of access.

* To offer an illustation, some of this information concerns a 1985 license agreement pertinent to tf
Sanyo SANWET® Process and when certain individuals or entities later learned abduibdéss.
(Doc.371, pp. 14, 2621.) On its face, this content, which consists only of surface level descriptiong, hard
constitutes the type of proprietary business information worthy of an ardeatlt Cf. Shane Grp., Inc. v.
Blue Cross Blue Shie]Jd25 F.3d 299, 309 (6th Cir. 2016) (“[T]he particulars of g@go negotiations are
unlikely to amount to a trade secret.”)
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places thesanyo SANWET® Processutside the meaning of th829 patentlaim larguage).
When seeking partial redaction of this Ordelaintiff did not argue that information regarding
polymerized gel' heel$ left in the bottom of reactors warranted sealisgeflocs. 411, 41-P).
Given the pervasive disconnect betwdelaintiff's purported reason for sealing its
Opposition brief—that it contains proprietary, technical trade seeretsd much of what is sought
to be shielded from public viewcontent that does not concern this avowed business ratienale
Plaintiff has not sbwn “good causkto seal this judicial record. Critically, what Plaintiff seeks
to seal is nobnly the underlying discovery but the Opposition brief itself. This document, unlikg
the discovery it discusses pgesumptivelya judicial recordsubject to the publis presumed right

of access.SeeComnmir, Ala. Dept of Corr. v. Advance Local Media, LLC, 918 F.3d 1161, 1167

(11th Cir. 2019)“[M] aterials submitted by litigants .that are integral to the judicial resolution
of the meritsin any actiortaken by that court are subject to the common law right of access an
the necessary balancing of interests that the right ehtddgation omitted)). Plaintifs
Opposition brief, like Defendaritdlotion for Attorneys Fees and Expenses, is a docuntkat

is central to the substance of this case “amdoke[s] judicial resolution of the merits.AbbVie

Prods., LLC, 713 F.3d at 63Vioreover, the exhibits attached to this brief are also subject to the

commonlaw right of access.SeeAdvance Local Medi, LLC, 918 F.3d at 116&7 (exhibits

attached to a complaint and discovery material attached to metibjest to public acces3)

®> “Obviously briefsfiled in support of or in opposition to dispositive motions, as well as the exhibits
attached thereto, are also ‘judicial records’ subject to the contemoright of access.’Brown v. City of
Prédtville, Ala., No. 2:09CV-918MEF, 2011 WL 231148, at *h.1 (M.D. Ala. Jan. 24, 2011kee also
Wi-LAN USA, Inc. v. Telefonaktiebolaget TM Ericsson & Ericsson |i¢o. 1223569CV, 2015 WL
12976849, at *3 (S.D. Fla. Apr. 17, 2015) (denying motion to seal response to sujmigangnt). The
Eleventh Circuit has held that the public’s right of access attaches to a motiethé&w or not [it is]
characterized as dispositiveRomerg 480 F.3d at 1246 (citations omitted). Accordingly, these briefs and
their exhibits are plainly subject to the commamw right of access.
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While it is true that materials containing proprietary or trade secret informaggrbe

permissibly filed under seag.g. Corbett v. Transportation Security Administratiof67 F.3d

1171, 1183 (11th Cir. 2014) (sealing operations manual for advancgohgrscanner because it
expressly prohibited disclosure and required written permission for reprodudtienparty
seeking to have such material sealed must explain why it should be sededbdtt,a case cited

by Plaintiff, (doc. 368, pp.-12), theoperations manual was specifically sealed due to the seller’y
express limitations on making its content pulaicd not simply because it was copyrighted or

labeled proprietarsee767 F.3d all176,1183. In Reid v. Viacom International In@nother cas

cited by Plaintiff,the court sealed sevemthibitsor portions of exhibits filed in conjunction with
the defendard summary judgment motion. No. 1:BV-1252MHC, 2016 WL 4157208, at2-

7 (N.D. Ga. Jan. 25, 2016As isindicated byits analysis, he Reid courtwas willing to grant the
motions to seain large partbecausehe partieshad providedparticularized reasons as to why
specific information contained in supporting exhibitarranted sealingld. Even sothe Reid
court scrutinized this reasoning and did not seal every exhibit at isklieat *2-3, *6.
Furthermore the summary judgmemhotion and the response thereto were neither sealed nofr

redacted.SeeMot. & Resp, Reid v. Viacom International Incl:14-cv-1251 (ND. Ga.Sep 9 &

Oct. 29, 201) ECF Ne. 100, 108.

Here,unlike the parties ifReid andCorbett,Plaintiff has offered only blanket assertions

of confidentiality, and it does not bother to expjawth any degree of specificityvhy sealing the
content related tahe manyredactiondn its briefis warranted. “[S]tereotyped and conclusory
statements [] do not establish good causeseal. Romerg 480 F.3d at 1247 (citations omitted
and internal quotations omitted). To be sure, some of the redacted content in 'Blauntiicy-

filed brief, (doc. 371), which is sought to be filed under seal without redaction by thigniio

10




does appear to qualify for trade secret protection. But Plaintiff neitfegs @pecificargument
nor endeavors to delineate information that ostensibly constitutes tradis $exreinformation
that facially does not. By proceeding in thigneralizednanner, Plaintiff has failed to show
possible harm to legitimate privacy intere®®®merqg 480 F.3dat 1246,and failed to establish
that the information it seeks to redact actually constitutes proprietary trade ,s€trietyo
Tribune Co., 263 F.3d at 1313-14.

In other words, Plaintiff does not shd\good causketo sealits Opposition brié See

Nielson v. Portfolio Recovery Assocs., LLC, No. CV 21®&10RMG, 2019 WL 2513722, at *2

5 (D.S.C. June 18, 2019¥enying conclusory motion to seal that sought sealing of purporteq

sensitive business information but did not substanitsistatusas such); Pledger v. Reliance Tr.

Co, No. 1:15CV-4444MHC, 2019 U.S. Dist. LEXIS 45668, at *667(N.D. Ga. Feb. 25, 2019)
(denying motion to seal where movant did not address factors govevringtger to seakeflected
in case law and relied solely on the matésiabnfidentiality designation under a joint protective

order); United States v. Lee MéiHealth Sys. No. 2:14CV-437+TM-38CM, 2018 WL

4492271, at *48 (M.D. Fla. Sept. 19, 2018) (denying without prejudice motion to seal because
was not supported by detailed description of the information to be sealed, including purport

trade secrets, and the reasons why @aste of information should be sealgekth) re McCormick

& Co., Pepper Prods. Mktg. & Sales Practices Litig., 316 F. Supp. 3d 455, 467-71 (D.D.C. 20]

(denying motions to seal and requiring movants to submit narrowly tailored, sgbc#iggported

redacdionsof the documents sought to be segléilson v. Nissan N. Am., Inc., No. CV-BIr12

(JEI/AMD), 2014 WL 12617593, at4=8 (D.N.J. Dec. 22, 2014yenying motion to seal where
movant, relying on general allegations, failed to establish that the dotuumheanted sealed

actually contained trade secrets@e alsd’fizer, Inc. v. Teva Pharm. USA, Inc., No. CIV.A.-08

11
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1331 (DMC), 2010 WL 2710566, at 6 (D.N.J. July 7, 2010) (denying motion to redact
transcript where the requests to seal e suppaed by a brief or particularized argumént,
were“overbroad and only supported by general allegations of hamd, left“unexplained how
the disclosure of this type of information could result in a specific and seriong’)nj

Accordingly, the CourDENIES without prejudice Plaintiff's Motion to Seal Opposition
to DefendantsMotion for Attorneys Fees and ExpensegDoc. 368)As it stands, the Court can
only consider the redacted version Bfaintiff's Opposition briefand attached exhibits
(Doc.371.) If Plaintiff wans the Court to substantively consider the unredacted version of itg
Opposition brief, Plaintiff mustirst file a more narrowly tailorededacted version—eonsistent
with this Orderand the Couts July 3, 2019 Ordefdoc. 414)—-and therfile a properlysupported
Motion to Seathe unredacted versipoffering particularized reasons wiiyespecificinformation
that has beeredactedrom the publiclyfiled version warrantshe seakd filing of an unredacted
version These instructions apply with equal force to any currently redacted exhibitbeadtto
Plaintiff's Opposition brief.

B. Defendants Motion to Seal Reply in Support of Defendants Motion for
Attorneys’ Fees and Expenseoc. 379)

Defendard contend their Reply in Support should be sefalethree reasons. (Doc. 379,
pp. 12.) First,the Replyquotesportions of the Cours previously sealed Summary Judgment
Order; second, thReply quotesportions of Plaintiffs redacted Opposition brief; and third, the
Reply quotesfrom materials designated by Plaintiff as highly confidential under the Bwetec
Order. (d.) As to this third category, Defendants note that one of the documents they quote fr(
is Plaintiff s interrogatory responsthe contentof whichis similar to a public assertion Plaintiff

previouslymade to the Patent and Trademark Offide. &t p. 2.)

12
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The Court has considered Defendamiotion and comparedn camera, the redacted
content in the publichfiled version of theReply in Support, (doc. 382)p the unredacted,
manuallyfiled version (doc. 384)and finds that a great dedl the redactions do nahvolve
information which could be rightly considered trade secrets. For example, Defeneldadt
deposition testimony that concerns the extent to which PlamRifile 30(b)(6) designee prepared
for her deposition and the stepaintiff took to unearth certain discovergaterials (See
Doc.382, pp. 911.) Although this deposition transcript was covered by the paRresective
Order, this particular area of testimorgoes not relay any information that facially warrants
sealing. Moreovetthe existence of a stipulated protective order is largely irrelevant to whethg
certain documents or informati@ctuallywarrant sealing when filed as a judicial recoiichese
types ofprotectiveorders ‘merely delay the inevitable moment when the court will be called upon
to determine whether Rule 26(c) protection is deserved, a decision ultimatelgt noathether

the proponent demonstrategpod causé€. Estate of Martin LutheKing, Jr., Inc, 184 F.Supp.

2d at 1362. Here, the existencand applicabilityof the Protective Order alone is not good cause
to seal Defendant&eply in Support.

Furthermore, given that the Court has now unsealed its Summary Judgment Ordér as
as DefendantdMotion for Attorneys Fees and Expenses, (doc. 4B9me ofDefendantsstated
reasons for redacting and seeking sealed protection of certain contenteplitshRve become
moot For instance, the Court halseadyfound Plaintiff’'s interrogatory responsethat”prior to
the invention of the329 patent, conical tapers and inert gas had never been used to remove
claimed polymer gels from reactgrgdoc. 20731, p. 29—should not be sealed. (Doc. 414,

pp. 14416.) Furtherthe Courthas entirely unsealets Summary Judgment Orderd(at pp. 18
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26), and Defendaritsinderlying Motion for AttorneysFees and Expensegl.(at pp. 1218). As
such, Defendantgrofferedreasons do not supply “good cause” to seal their Reply in Support.

However, like with Plaintiffs Opposition brief, some of the redacted content in
Defendants’Reply in Support may discuss actual trade secrets or other proprietary busine
information that warrants sealinddeverthelessgiven the lack ofletailedargumentaddressing
the specificredactionan DefendantsMotion, the Court cannot determine what portions of this
information should remain publiclyedacted and be filed under seal without redacti®here
being noparticulrizedreasons to seal otherwise shown, the Court finds that Defendants have 1
shown “good causdb seal their Reply in Support.

Accordingly, the CourDENIES without prejudice Defendants’ Mtion to SeaReply in
Support ofDefendantsMotion for Attorneys’ Fees and ExpensefDoc. 379.) As it stands, the
Court can only consider the redacted version of their Reply in Support. (Doclf3B2fendants
want the Court to substantively consider the unredacted versitnemfReply in Support,
Defendants mudirst file a more narrowly tailorededacted version—eonsistent with this Order
and the Couis July 3, 2019 Order, (doc. 434andthenfile a properlysupported Motion to Seal
the unredacted versiooffering particularzed reasons whifne specific informatiorthat has been
redacted from the publiclffled versionwarrantshe seakd filing of an unredacted version.

C. Plaintiff's Motion to Seal BASFs Surreply in Opposition to Defendants
Motion for Attorneys’ Fees and Epenses (Doc. 393)

Plaintiff’'s Motion to Seal its Surreply in Opposition essentially parrots Plagéffeady
discussed Motion to Seal its Opposition brie€ompareDoc. 368,with doc. 393.) The only
discernablgextual difference is that Plaintiff replaced the senteri@éis isunsurprising for a
patent litigation between marketplace competitors dealing with coneplemical and physical

processes (doc. 38, p. 1), withthe sentence,Some of that information descrgeonfidential

14
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and proprietary chemical processddpc. 393, pp.42). Additionally, Plaintiff notes that, by this
Motion, it only seeks to seal the Surreply in Opposition itself and not any of the @amgng
exhibits. (d.atp.1n.1))

As done previouslythe Courhas comparedn camera, the redacted content in Plaintsf
publicly-filed Surreply in Support, (doc. 398), to the unredacted, manfileity version,
(doc. 395), andhgainfinds that many of the redactions areerbroad, without a discernable
connection to proprietary business information. By way of exarmpdentiff redacts historical
information about when the use of tBanyo SANWET® Procedsegan, (doc. 398, pp-8);
discussion and quotation of a publidiled patentclaim construction orderid. at p. 10;see
doc.122, p.18); nontechnicaldeposition testimony, (do898, p. 16)the month and year in which
Defendant SNF Holding CompanySNF’) allegedlybecame aware of thi@anyo SANWET®
Process(id. at p. 21) and the year in which Defendant SNF allegedly first knew about its exper
witness, id. at p. 22).

It is possible that this seemingly innocuous information has true trade secret vesuehbu
adetermination is made impossible by Plaingiffonclusory Motion to Seakdedoc. 393).Some
of the other redactions not mentioned henereovermight deserve to be sealed. Nonetheless,
given the lack of particularized discussion and the redactioadglly non-proprietary
information, Plaintiff has not showigood causkto seal its Surreply in Opposition. Thus, the
CourtDENIES without prejudice Plaintiff’s Motion to Seathis filing. (Doc. 393.)

As it stands, the Court can only consider Plaitgtifiedacted version of its Surreply in
Opposition. (Doc. 398.)If Plaintiff wants the Court to substantively consider the unredacted
version of its Sueply, Plaintiff mustfirst fle a more narrowly tailorededacted version—

consistent with this Order and the Cosiduly 3, 2019 Order, (doc. 434and therfile a properly
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supported Motion to Seal the unredacted versiffering particularized reasons wiihe specific
information that has been redacted from the pubfitdg version warrants the sealed filing of an
unredacted version

D. Defendants Motion to Seal Declarations Supporting Local Rule 54.2(c)

Detailed Itemization and Specification of Requasd Award of Attorneys’ Fees
and Nontaxable Costs (Doc. 373)

In support of this Motion to Seal, Defendants state that the declaradigobse attorney
rates and fees paid by [them] in connection with the defense of [this] acfidoc. 373, p. 1.)
Defendants argue these billing ratéand the data from which these rates were calcufated,
constitute confidential commercial information under the Protective Orddr) (f publicly
known, Defendants contendhese rateSwould provide a competitive commercial advantage to
competitors of Defendartsattorneys and would compromise trade secrets of data compilatio
companies, including at least Price Waterhouse Codpéic) Defendants manually submitted
these declarations, (do874), but did nopublicly file redacted versions of them. As such, the
Court has conducted an camera review of Defendantsdeclarations andnalyzegheir request
to seal as follows.

To beginmanyof the documents Defendants seek to seal hemetdaign with their stated
reasonsi.e. Defendants seek to seal documentsdiatot reveabilling rates or data compilation
trade secrets This material includes: the Declaration of James R. Carlson, Defendans SNF
Senior Vice President, who avers that SNF has remitted payment for legal servicedumies a
spreadsheet showing specific invoices paid to expert witnesses and lawvitinmst indicating
any ratesandthe Third Declaration of James W. Dabney, lead counsel for Defendantsykiteo
disclosing billing rate information, also includes informatieadily available to the publisuch

as his professional background, his firm profile page, his professor profile page, andticéags ar
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abouthis pastdistinguished work. (Seeid.) Defendants also seek to sé4t. Dabneys bar
admissionss well aghe firm profile pages of several partners and associates at hig8e®id.)
Regardinghe data fromPrice Waterhouse Coopers, Defendants seek t@8&RASI'\S
Revenue ManagemeReport, §eeid.), an annual survey of billing rates for law firm partners and
associates in whictnearly 75% of the largest, most profitable law fitrparticipate. SeePrice

Waterhouse Coopers,Billing Rate & Associate Salary Sun®§ (BRASS'Y),

https://www.pwc.com/us/en/industries/Idiims/surveys/brassurvey.htmi(last visited July &,
2019). Although participating firms receive this survey, it is not available to the p@s#eid.
Defendants, however, also include two editions of the rae Intellectual Property Law
Associations (“AIPLA”) biennial Report of the Economic Survegeédoc. F4), which are

available to the publidor purchase see AIPLA, The Report of the Economic Survey

https://www.aipla.org/home/newsublications/economisurvey(last visited July & 2019). The
rest of the filings Defendants seekhavesealed consist of: a copy of the docket in this case,
deposition notices, and two additional attorney declaratidrnam Lee L. Kaplan and James W.
Brady Jr—both of which contain inter alia, professionabiographical informationthat is
irrelevantto any possible trade secret concer(8eeDoc. 374.)

As this review reveals, Defendants seek to seal a considerabimeof information that
is either unrelated to attorney billing rates, already publicly available, or lkotbn accepting
Defendantspremise, there is nigood causkto seal such information. Turning to the attorney
billing ratesand related summaryf paid invoices, the Court notes that Defendants provide no
legal authority in support of their Motion to Seal this informatioBeeDoc. 373.) While they
invoke the stipulated Protective Ordédoc. 39), in this Court,a litigants confidentiaity

designation undea protective order does natitomaticallymake it savhen it comes to filinghe
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document on th€ourt’s docket Seelocal R. 79.7(*"Any person desiring to have any matter
placed under seal shall present a motion setting forth the grounds why the matteeg@reseuld
not be available for public inspection.”).

Moreover, courts have fouritchat a purported concern over the public filing of coussel

hourly rates is not a sound legal basis to 5eBltocaps S.A. v. Patheon Inc., N@-24356€1V,

2013 WL 5928586, at *3 (S.D. Fla. Nov. 1, 2013)Attorney[s’] hourly rates areoutinely
public[ly] disclosed and discussed in judicial opinions at all Ievétk.at *4 (emphasis in original)

(collecting cases). This principle remainge in patent litigation.See e.q, Envtl. Mfg. Sols.,

LLC v. Peach State Labs, In274 F. Supp. 3d 1298, 1320 (M.D. Fla. 20di$cussing specific

partner and associate hourly rates in patent infringement acBbigping & Transit, LLC v.

LensDiscounters.conNo. 1680980CIV, 2017 WL 5434581, at *7 (S.D. Fla. July 11, 2017)

(same)Kilopass Tech., Inc. v. Sidense Corp., 88&pp. 3d 1154, 1171 (N.D. Cal. 2015ame)°

Case law even revedtsehourly rates of attorneys working fttre subjectaw firm. “[T]he
standard hourly rate charged in 2011 by the-&etlwn law firm of Hughes Hubbard & Reed in
New York City ranged from $625 to $990 for partners, and from $270 to $695 for associate

Ceglia v. Zuckerberg, No. 10V-00569A(F) 2012 WL 503810, at *15 (W.D.N.Y. Feb. 14, 2012)

see alsd®ecl, EVEMeta, LLC v. Siemens Convergence Creators Holding Grabt cv-6246

(C.D. Cal. Sept. 22, 2017), ECF No.-%2p. 2(declaration of Hughes Hubbard & Reed partner

% To be sure, courts in some cases have found that counsel’s hourly rates are “corysaitaige” and
have therefore allowed feequest information to be sealed. See, ¢ngre Anthem, Inc. Data Breach
Litig., No. 15MD-02617#LHK, 2018 WL 3067783, at *2 (N.D. Cal. Mar. 16, 2018) (sealing specific hourly
rates,but notthe aggregate fee amounts, due to possible impairment of the attorneys’ibgrgaimer).
This, however, is theinority position.Procaps S.A2013 WL 5928586, at *5. Furthermore, as explained
in Procaps S.A.attorney hourly billing rates “are frequently discussed in pullitvaritten about in the
legal media” and are generally always disclosed in connegftbnattorneys’ fees motionsld. at *5-6.
Finally, dsclosure of hourly rates when seeking attorneys’ fees is commonplace in the Sbigtrarof
Georgia. See, e.gWhitesell Corp. v. Electrolux Home Predinc, No. CV 103050, 2019 WL 1714131,

at *3—4 (S.D. Ga. Apr. 17, 2019).
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disclosing hourly rate of $950); Banco Cent. Del Paraguay v. Paraguay Humanitarian Foynd., |

No. 01 CIV. 9649 (JFK), 2007 WL 747814, at *2 (S.D.N.Y. Mar. 12, 2@b)ling reasonable
Hughes Hubbard & Reésl partner hourly rate of $700 and associate hourly rates of $485 an
$280).

What is more, in this case, Defendants have previously-filetsealed and unredacted
documents disclosinlir. James W. Dabneéy $1,250 per hour billing rate. (Doc. 416p. 21,
see alsaocs.3602, 367.) The Court cannot discern a logical basis to permit Defendants to se
attorney rate information for its law firm here when such information is alreadiglgwvailable
both on this Coutt docket and elsewherébsent a particularized reason to seal specific hourly
rates, which Defendants do not offer, the Court cannot‘fjodd causeto blanket seal the rate
information discussed in the declarations and exhdbipgporing DefendantsLocal Rule 54.2(c)
statement. Simply stating that a competitive commercial disadvantage would,résot. 373,

p. 1), does not suffice.

Accordingly, for the foregoing reasons, the CoOWENIES without prejudice
Defendants’ Motion to Seal Declarations Supporting Local Rule 54.2(c) Detaileddtem and
Specification of Requested Award of Attorney®es and Nontaxable CastéDoc. 373) The
Court denies this Motion without prejudice so tBefendantanay, if they wish, seek to hav

some of the declaration contsmiot alreadyliscussed hereigealed However, Defendants shall

" Information concerning attorneys’ fees is generally not privileg@teal v. U.S, 258 F.3d 1265, 1276
(11th Cir. 2001) (citations omitted). Further, it is doubtful thattestntiation of legal fees “will reveal
corfidential information” Id.

8 In so stating, the Court expresses no opinion as to whether any such coattmallgworthy of seal.
Indeed, the Court has made clear that much of the documentation Defeadaptted to be sealed by this
Motion does not need to be protected from public access. If Defendants file a subsedioentonseal
the requisite Local Rule 54.2(c) itemization and specification, they are advisaddwly tailor the content
sought to be sealed and to offer particularized reasoning why specific exhibitsroestattherein should
be sealed.
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not seek to file under seal information which is already pubklg: attorney profile pagéesor
which does not generally warrant seal{eg. attorney billing rates Furthermore, to the extent
the hourly rate reports from Price Waterhouse Coopers and the AIPLA actualbselisata
compilation trade secrets, Defendants may submit appropriatgpexoéthese documents; they
need not be submitted full to support Defendants’ contentions.

Any subsequent motion to seal these declarations and accompanying exhibits curgt acc
for, and be consistent with, this Order and the Cesuily 3, 2019 Order, (doc. 414). Pursuant to
Local Rule 54.2(c)should Defendants remain the prevailing parties following Plaintiff’'s appeal
before the Federal Circuthe Courtextends the time forthemto file their detailed specification
and itemization of their gpiested attornéy fees award fawenty-one (21) daysrom the date
the Federal Circuit issues its mandate.

E. Plaintiff 's Motion to Seal BASF Corp.s Motion Pursuant to Federal Rule of

Civil Procedure 54(d)(2)(C) for Adversary Submissions Regarding
Defendants Local Rule 54.2(c) Detailed Itemization and Specification of
Requested Award of Attorneys Fees and Nontaxable Costs (Do889)

Plaintiff seeks to file under seal its Federal Rule of Civil Procedure 54(d)(2)(Conveti
it discusse®efendantslawyers practices that Defendants designated confidential and which w4
provided under the stipulated Protective Order. (Doc. 388,+}) 1Plaintiff publicly filed a
redacted copy of its Rule 54(d)(2)(C) Motion. (Doc. 390.) The Courtdtmaparedijn camera,
this redacted version to the unredacted, mandiddigt version, (doc. 389), and finds that Plaintiff
only seeks to seal content found in Defendanteal Rule 54.2(c) declarations and exhibils.
light of the Courts denial of Defadants Motion to Seal this content, Plaintgfpresent Motion

to Seal has been rendered moot. Therefore, the DBINIES as mootPlaintiff' s Motion to Seal

BASF Corp’.s Motion Pursuant to Federal Rule of Civil Procedure 54(d)(2)(C) for Adyersa
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Submisions Regarding Defendahtsocal Rule 54.2(c) Detailed Itemization and Specification of
Requested Award of Attorneys’ Fees and Nontaxable C¢{Btsc. 388.)

Il. Plaintiff 's Motion to Defer Determination of Costs and Response in Opposition to
Defendants Bill of Costs (Doc. 391)

As part of its request for attornéy$ees and pursuant to Federal Rule of Civil
Procedure 54(d)Defendants filed a Bill of Costs. (Doc. 3y5Plaintiff argueghat the Court
should defer adjudication of Defendantequest for costs until the Federal Circuit decides
Plaintiff's appeal. (Doc391, p. 2 see alsaloc. 403, pp.-34.) Plaintiff previouslymade this
request in it©Oppositionbriefto DefendantsMotion for Attorneys Fees and Expenses, (doc. 371,
pp. 2-3, and its Surreplyo the samg(doc. 398, pp. 23). Defendantdiled Replies opposing
deferral by the Court. (Doc. 401, pp. 5-6, doc. 382, pp. 25ke23alsaoc. 400, pp. 5-Y.

Under 35 U.S.C. 885, ‘t]lhe court in exceptional cases may award reasonable attorne
fees to the prevailing party.In turn, Federal Rule of Civil Procedusd(d)ordinarily allows the
prevailing party to obtaificost$ other than attorney fegsuch as clerk atourt fees, docketing
fees, and transcript printing feesee 28 U.S.C. § 192@Qoutlining taxable costsMathews v.
Crosby 480 F.3d 1265, 1276 (11th Cir. 20qAYnder Rule 54(d), there is a strong presumption
that the prevailing party will be awardedsts . . . [but they] may not exceed those permitted by
28 U.S.C. § 1920.” (citations omitted)).

When an appeal occurs, the Federal Rules of Civil Procegtarg the district court
discretion to defeadjudication of these mattersif an appeal on theerits of the case is taken,
the court may rule on the claim for [attorh&lyfees, may defer its ruling on the motion, or may
deny the motion without prejudit@nd provide a new period for filing after the appeal has been
resolved. Fed. R. Civ. P. Bdvisory comnitte€ s note to 1993 amendmeste alsd-ed. R. Civ.

P. 58 advisory committég note to 1993 amendmehfl{f the claim for [attorne\s] fees involves
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substantial issues or is likely to be affected by the appellate decisialistiiet courtmay prefer
to defer consideration of the claim for fees until after the appeal is resdINeatthermore, like
with attorneys’ feesnotions a court “has discretion to postpone the taxation of costs pending the

resolution of an appeal.” U.S. ex rel. Lewis v. Walker, No.-&€8616 CDL, 2010 WL 5169085,

at *1 (M.D. Ga. Dec. 13, 201@Qgollecting caseskee als@rovner v. Georgia Dépof Nat. Res.

No. 2:13-CV-89, 2015 WL 6453163, at *3 (S.D. Ga. Oct. 23, 20¢Rule 54 grants the Court
wide discretion to control the timing of decisions on motions for costs filed during the pendengy
of an appeal . . .)”

Pursuant to this authorityPlaintiff contends the Court should defer resolution of
Defendants’Motion for Attorney$ Fees and Expense&loc. 360), because doing smuld
preservebothjudicial andpartyresources, (doc. 371, p. 3). As Defendamtsvailing partystatus
may change as a result of the appeal, Plaintiff states the‘@eed ndt sort through the disputed
bill of costs isues, (doc391, p. 3), or the disputed attornefees issuesdpc. 398, pp.23; doc.
403, p. 3). In response, Defendants contend that the Court should not issue a deferral or |stay
becausejnter alia, Plaintiffs appeal is meritless and postponemeatld be prejudicial to
Defendants. (Doc. 382, pp. 21-22g alsaloc. 401, pp. 5-6, doc. 400, pp. 5-6.)

In this particular case, the Court finds it prudent to defer rulingefendantsMotion for

Attorneys’ Fees and Expenses, (doc. 368ealsodoc. 4161), andBill of Costs, (doc. 375).

°® The Courtacknowledgeshat in the Eleventh Circuit, it is well settled “that costs may be taxed after a
notice of appeal has been filedRothenberg v. Sec. Mgmt. Co., 677 F.2d 64, 64 (11th Cir. 1982) (citation
omitted). Nevertheless, the Court exercises its discretion to ddifey on costs as well as Defendants’
request for attorneys’ fees until the culmination of Plaintiff's appeal bdfer&aderal Circuit, See, €.9.
Elver v. Whidden, No. 2:1&V-102FTM-29CM, 2019 WL 718536, at *2 (M.D. Fla. Feb. 20, 2019)
(“Immediate resolution of the nions [for costs and fees] is unwarranted given the procedural posture of
the case. Because the appeal is pending before the Eleventh Circuit Court of Appeal§dgLrt denies
[the] defendants’ motions [] without prejudice.Blexiteek Ams Inc. v.PlasTEAK, Inc, No. 0860996
CIV-COHN, 2010 WL 2976859, at *7 (S.D. Fla. July 20, 2010) (denying without prejudice mations f
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Given theinterrelation of the appellate court’s ultimate ruliagd Plaintiff's defense against
Defendantsrequest for attorneygees—that it advanced &ubstantively strong” infringement
action grounded in sound legal and factual basis, (doc. 371;-pp)-3prudence dictatesvaiing
theappellatecourt’s ruling which tie Couranticipatesill either support or undermirftaintiff’'s
argument against the award ofoatteys’fees thus, deferral will permithis Court’s order on fees
to be consistent with the appellate court’s view of the .cdaerthermore deferring until such
appellatedecision isueswill obviate the possibility othe Courthaving to revisit thignatter |f
the Federal Circuit rukein Plaintiff s favor,any award of costdy this Court to the prevailing
partywould be rendered null, anlde Court would have to readdreéks issuefollowing appeal.
Lastly, foregoing a deferral oattorneys’fees and costs would not avoid the specter of
piecemeal appesl Plaintiff’s appeal has already been pending since November 2018, (doc. 36}
andboth parties must refile certain documents sought to be sealed as well as consider adver
submession issues, (docs. 390, 400, 40B) addition Defendants have requestedearingon the
matterof costs and feegdoc. 361) the time necessary to schedule and prepare for this hearin
would further delay resolution of the attorneys’ fees issuetharkby almost certainlgreclude
the Federal Circuit from jointly considering any appehérefrom with Plaintiff's pending
appealt® “If this Court were to resolve the attornefees and costs issues while an appeal remains
pending, it would engage in the piecemeal adjudication of attdrfess and costslmmediate

resolution of the collateral issues of attorriefges and costs is unlikely to assist the Court of

bill of costs and for attorneys’ fees and costs pending appeal before the Fedeiab@d permitting the
plaintiff to renew).

10 Furthermore, it is not uncommon in patent cases for two appeals to &guBayer CropScience AG

v. Dow AgroSciences LL{851 F.3d 1302, 1303 (Fed. Cir. 2017) (“This is the second appeal to our cou
in this patent infringement lawsuit betwephaintiffs-appellants [Bayer] and defendaaypellee Dow
AgroSciences LLC.")MarcTec, LLC v. Johnson & Johnson, 664 F.3d 907, 910 (Fed. Cir. 2012) (appealin
attorneys’ fee award after Federal Circuit affirmed summary judgment ehfrarlgement in firsiappeal).
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Appeals. Marinemax v. Ndt Union Fire Ins. Co., No. 8:12QV-1059-T33AEP, 2013 WL

1222760, at *1 (M.D. Fla. Mar. 25, 2013).

Accordingly, the CourGRANTS Plaintiff's Motion to Defer Determination of Costs
(Doc.391.) Rather than resolvinBefendantsMotion for Attorneys Fees and Expensaad Bill
of Costs, (dos. 36Q 375, DefendantsRequest for Hearing, (do861), and Plaintifis Motion for
Adversary Submissions, (doc. 390), the Court finds that denying theses motions withalic@rej
and with leave to refile after the conclusion of the subject appeal better jsisticesand judicial
economy Therefore the CourtDENIES without prejudice to refile DefendantsMotion for
Attorneys’ Fees and Expense&oc. 360),DefendantsBill of Costs, (doc375), Defendants’
Request for Hearing, (doc. 361), amdhintiffs Motion Pusuant to Federal Rule of Civil
Procedure 54(d)(2)(C) foAdversary Submissions Regarding Defendahtscal Rule 54.2(c)
Detailed Itemization an&pecification of Requested Award of Attorneyees and Nontaxable
Costs (doc. 390.

CONCLUSION

For the reasons set forth abothes CourtDENIES without prejudice: Plaintiff’'s Motion

to Seal Opposition to Defendants’ Motion for Attorneys’ Fees and Expenses, (doc. 368);

Defendants’ Motion to Seal Reply in Support of Defendants’ Motion for Attorneges and
Expenses, (doc. 379); Plaintiff's Motion to Seal BASF’s Surreply in Opposition fienBants’
Motion for Attorneys’ Fees and Expenses, (doc. 3B&fendants’ Motion to Seal Declarations
Supporting Local Rule 54.2(c) Detailed Itemization and Specification of Requestad Af
Attorneys’ Fees and Nontaxable Costs, (doc. 373);ENIES as mootPlaintiff's Motion to
Seal BASF Corp.’s Motion Pursuant to Federal Rule of Civil Procedure 54(d){@y(&versary

Submissions Regarding Defendants’ Ldeale54.2(c) Detailed Itemization and Specification of
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Requested Award of Attorneys’ Fees and Nontaxable Qaists. 388)'! The CourtDIRECTS
the Clerk of Court to return the materials sought to be se@keetiocs. 370, 374, 384, 389, 395),
to the sumitting partes, Local R. 79.7(c).

The Court, howeverGRANTS Plaintiffs Motion to Defer Determination of Costs
(doc.391), and declines to adjudicate Defendants’ Motion for Attorney’s Fees and Expenses 4
Bill of Costs, (docs. 360, 375), during thenglency of Plaintiff's appeab the Federal Circuit
Court of Appeals. As suckthe CourtDENIES without prejudice to refile: Defendants’ Motion
for Attorneys’ Fees and Expenses, (doc. 360); Defendants’ Bill of Costs, (doc. 375); Dé&fenda
Request for ldaring, (doc. 361); and PlaintiffMotion Pursuant to Federal Rule of Civil
Procedure 54(d)(2)(C) foAdversary Submissions Regarding Defendahtscal Rule 54.2(c)
Detailed Itemization an&pecification of Requested Award of Attorneyees and Nontaxadbl
Costs (doc. 390). The CoulDIRECTS the respectiveparties to, if appropriate, refile these
Motions and the Bill of Costwithin twenty-one (21) daysof thedate that thé-ederal Circuit
Court of Appeals issues its mandate on the pending affpeRésponsive briefing will be due

within fourteen (14) daysof service of the respective motions and bill of costs, as set forth in

1 In denying these Motions to Seal without prejudice, the Court notes that, asal geatter, thgenuine
existence of trade secrets or other proprietary business information withgs fijives reason to seal or
redact such information fropublic view. Blanket assertions, however, do not suffice. Moreover, conten
does not warrantonfidential protectiomnerely because it was previously filed under seal pursuant to thg
Protective Order and the Southern District of Texas’s Local Rules of Practice for RegtesitWhich permit
parties more latitude to seal without motion than do this Court’s Local RGm®spareS.D. Ga. Local R.
79.7 (requiring a motion and manual filing to seaijh S.D. Tex. Local R. of Practice for Patent Cases 16
(allowing documents to be sealed without motion and to be filed electronically). ByémesSouthern
District of Texas will only “accommodate parties’ desire to seal docurifahis materials being filed are
genuinely confidential or proprietary.Id. (emphasis in original). Thus the underlying principle remains
the same-whether a motion is first required or not, only materials that actually cocdaifidential or
proprietary hformation are worthy of seal.

12 The parties are, of course, free to refile these documents with supplemental argaseshton
developments before the Federal Circuit or in response to any other relevant subseqtieAsaveted
above, if following he Federal Circuit's mandate the parties no longer seek the relief requested in the
pleadings, they are not required to file the pleadings.
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Local Rules 7.5 and 7.6. Pursuant to Local Bdl€(c), should Defendants remain the prevailing
parties posappealand should they still seekn attorney’s fees awardhey shall file and serve
their detailed specification and itemizationtioé requested attorney’s fees awavithin twenty -
one (21)daysof the date thahe Federal Circuit issues its mandate.

In so filing these documents, the parties are advised that any request to sealtor req
information contained therein must account for the Court’s findings in this Order ardritibe
Orde dated July 3, 2019, (doc. 414). Specifically, the parties must not move to file undeyseal g
information or documents found by the Court to not warrant sealing, and they must narrowly tai
any information relevant to attorneys’ fees and coststh®gtstill seek to haveealed. If the
parties seek to seal such content, they must offer particularized reasons as to wit spe
information or documents require sealing. As is made theanghout this Order, conclusory and
blanket assertions of cadéntiality will not establish the requisite cause to seal. ujfon
reflection, the parties determine that these filings no longer need to be, skajethay submit
them in the normal course. Local. R. 79.7(c).

SO ORDERED, this 5th day of August, 2019.

/ ﬁ“lf

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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