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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

FILED
Scott L. Poff, Clerk

JARRED MlCAH LEE and HEATHER United States District Court
LYNN LEE By jburrell at 11:01 am, Jan 18, 2019
Plaintiffs, CIVIL ACTION NO.: 4:18<v-54
V.

THE UNITED STATES OF AMERICA,

Defendant.

ORDER

This Federal Tort Claims Ad¢awsuitcomesbefore the Courdon Defendant United States
of America’s Motion to Dismiss(doc. 10),and Plaintiffs Jarred and Heather Lee’s Request for
Oral Argument, (doc. 8).! Plaintiffs filed a Response i®ppositionto Defendant’s Motion,
(doc. 15, and Defendant filed a Repl(doc. 17. This case arises out of rmotor vehicle
collision betweerPlaintiff JarredMicah Lee’s vehicle and a military service vehiole a public
highway on the Fort Stewart military reservatiorhe parties dispute whethitre Feresdoctrine
precludes the Court from exercising jurisdiction ok&intiffs’ claims. Defendant has failed to
establishthatthe collision arose out @r occurredin the course of activity incident tdr. Lee’s

military service Thus, Mr. Lee’s claims survive Defendant’'s MotiorHowever, Plaintiff

1 On January 11, 2019, the Court entered an Order staying this case due to the lapseriatayys dpr
the United States Department of Justice. (Doc. 23.) Because the instant Order does neoamgqui
action by the United States, the Order staying this case shall remain in full 8itettte extent that any
party has a right to appeal this Order, the deadline for any party to file a Notice edlAppxtended in
accordance with the terms of that Ordat, &t p. 3). Further, while the instantd®r decides each party’s
pending motion, this case remains stayed in all other respects.
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Heather Lee failed to timely exhaust her administrative remedies prior to filsngsuit and,
therefore, the Court lacks jurisdictioner her claims

For these reasonsshich the Courtexplainsmore fully below, the CourtGRANTS in
part and DENIES in part Defendant’s Motion to Dismiss, (doc.)10The CourtDISMISSES
all claims of Plaintiff Heather Le#or failure to exhausand DIRECTS the Clerk of Court to
terminate her as a party to this cas€éhe Court alsdENIES Plaintiffs’ Request for Oral
Argument, (doc. 185.

BACKGROUND
Plaintiff Jarred Micah_ee (at times “MrLee”), and his wife Plaintiff HeatherLynn Lee

(at times “Mrs. Lee”)filed this actionagainst the United States requesting damages incident tg
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injuries that Mr. Lee sustained ircallision with a military vehi¢e. (Doc. 1, p. 1-4.) Mr. Lee
is a former Specialist ithe United States Armgnd, & all times relevant to this actioMr. Lee
was on active duty at Fo8tewartMilitary Reservation(“Fort Stewart”)where he resided with
his wife andminor son. (Id.) On the weekend of the accident, Mr. Lee had what is known as @
“pass.” (d.atp. 4) Passes ar&short, nonchargeable, authorized absencel[s] from post or place
of duty during normal off duty hours.” (Doc. -7 p. 1.) Mr. Lee had “weekend pas’ and
wasnot expectedo report for duty aFort Stewart until Monday morning, April 25, 2016. (Doc.
1,p.4)

Mr. Lee utilized his weekend pass 8aturdayApril 23, 2016, when he leftort Stewart

in his personal vehicle toave dinner with his son, (Id.) On the drive hoMe,Leeand his son

2 Pursuant to Local Rule 7.2, Plaintiffs requested oral argument on Defendanits NotDismiss.
(Doc. 18.) Defendant filed a Response to Plaintiffs’ request for a hearing, (dpbul@jd not oppose
Plaintiffs’ request and deferred to the Court on mhatter. The Court, having read and considered
Defendant’s Motion and all of the parties’ related filings and briefs, fouritisut bases to issue an
opinion without oral argument and, therefdd&NIES Plaintiffs’ request




traveled on Georgia Highway 144 Easpublic highwaywhichtraverseg-ort Stewart (Id.) As

Mr. Lee’svehicle approached the intersection of 144 EastramtdStewart Road 58B, ¢ollided

with a military tractostrailer driven by an active duty United States Marindd. @t pp.3-4)

Mr. Lee sustained significant injuries in the accident and was subsequently metigdigrged
from the Army (Doc. 10-1, pp. 1-2.)

Plaintiffs filed this action on March 16, 2018ursuant to the Federal Tort Clact, 28
U.S.C. 88 1346, 267&t seq. (“FTCA”), alleging negligence, vicarious liability, and loss of
consortium. (Doc. 1.) On May 22, 2018, Defendant filed the instant Motion toid3js
claiming the Court lacks subject matter jurisdiction over the claims of both Mr. and Mrs. Leg
(Doc. 10.) Defendant contentlsatany claims asserted by Mrs. Lee must be dismissed becaus
she failed to exhaust her administrative remedsesequird under the FTCA. (Doc. 1D, p. 4.)

As to Mr. Lee’s claims, Defendant urges that such claims are barred Bgreseloctrine, which
is described in detail below(ld. at p. 6.) In their Response, Plaintiffs address Defendant’s
arguments regarding Mtee’s claims and aver that the cas@roperlybefore the Court. (Doc.
15.)

STANDARD OF REVIEW

A court may dismiss a complaint when it lacks subject matter jurisdictiorr redieral
Rule of Civil Procedure 12(b)(1). Motions pursuant to Rule 12(b)(1) take one of two forms:
“facial attack” on subject matter jurisdiction based on the complaint’s allegaaéen as true or

a “factual attack” based on evidentiary matters outside of the pleadvfciSmurray v. Consol.

Gov't of AugustaRichmond Cty., 501 F.3d 1244, 1251 (11th Cir. 2007) (citiawrence v.

Dunbar 919 F.2d 1525, 1529 (11th Cir. 1900 In the “factual attack” context, the court

considers whether subject matter jurisdiction tangibly exists in fact, iow@apeof the
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complaint’s allegationsld. When faced with such a challenge to subject matter jurisdiction, g

plaintiff has the brden to prove facts which show jurisdiction exists over its claims. OSI, Inc. v

United States285 F.3d 947, 951 (11th Cir. 2002) (citations omitted).

To resolve a factual attack, a court “may consider extrinsic evidence such as testimag
and affidavis,” rather than being constrained to the allegations in the compliiotrison v.
Amway Corp, 323 F.3d 920, 924 n.5 (11th Cir. 2003) (citation omitted). Courts are “free t
weigh the facts,” subject to clearly erroneous review, without viewing thetmeitight most

favorable to the plaintiffs.Carmichael v. Kellogg, Brown & Root Servs., Inc., 572 F.3d 1271,

1279 (11th Cir. 2009). In deciding a fdmsed motion to dismiss for lack of subject matter
jurisdiction, a court may dismiss on the basis of (1) “the complaint supplemented bguiedi
facts evidenced in the record” or (2) “the complaint supplemented by undisputeglfecthe

court’s resolution of disputed facts.” Williamson v. Tucker, 645 F.2d 404, 412 (5th Cir.*981)

And while plaintffs are entitled to a reasonable opportunity for discovery and a hearing on th
issue, courts are empowered to decide factual motions on affidavits alone, whepeiaigpreo
long as its factual determinations are identified and explaittecat 413-14 (citations omitted);
see alsd~ed. R. Civ. P. 43(c) (“[T]he court may hear [a motion] on affidavits or may hear i
wholly or partly on oral testimony or depositions.”). Furthermore, courts are to “use the
judicial experience and common sense in determining whether” a case meets fede

jurisdictional requirementsRoe v. Michelin N. Am., Inc., 613 F.3d 1058, 1062 & n.5 (11th Cir.

2010) (citations omitted).

3 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the Eleventi Ci
Court of Appeals adopted as binding precedent all decisions of the former Fiftlit Ganded down
prior to October 1, 1981.
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DISCUSSION

Dismissal of Plaintiff Mrs. Lee’s Claims for Failure to Exhaust Administrative
Remedies

Defendant contends thany claims brought brs. Leeshould be dismissed because
she did not exhaust her administrative remedies as required by the FTCA, 28 (2676(*
(Doc. 101, . 4-6.) Plaintiffs did not address this argumedmnit did note that the dismissal of
Mrs. Lee’s claims should not impact any claims brought by Mr. Lee. (Doc. 15-1, p. 3.)

According to Plaintiffs’ Complaint, this action and all claims contained theseire
brought pursuant to the FTCA. (Doc. 1, p. 1However, afederal court may not exercise
jurisdiction over a FTCA suit unless the claimant first files an administrative claim with the
appropriate agencyithin two years from the time the claim accrue&8 U.S.C.§ 267%a). A
tort claimunder the FCA “accrues” at the time of the relevant injushere, Mr. Lee’s accident

on April 23, 2016._Cruz v. United Stajé®?2 F. App’x 635, 637 (11th. Cir. 2013pefendant

put forth undisputedevidenceshowing that, as of May 15, 2018, Mrs. Lee had not fded
administrative clain? (Doc. 104.) Because Mrs. Lee did not satisfy the statutory prerequisites
for a claim brought under the FTCA, the Court lacks jurisdiction over her clakosordingly,
the CourtGRANTS Defendant’'s Motion to Dismiss, (doc. 1@s to Mrs. Lee’s claimand
DISMISSES all claims brought by Mrs. Leéor her failure to exhaust headministrative

remedies.

4 Mrs. Lee was not physitha involved in the atissue collision and some paragraphs of the Complaint
indicate that Mrs. Lee only seeks to recover for the loss of servicesoardrtium of her husban¢see

doc. 1, p. 8) Howeverthe Complaint’s counts for negligence and vicarious liability both read as if they
are being asserted by both Plaintifieeeid. at pp. 57). Accordingly, this Order will refer to and dispose

of any and all “claims” by Mrs. Lee.

® Mr. Leetimely filed his administrative claim in early 2017. (Doc. 1, p. 12.)




Il. Jurisdiction Over Mr. Lee’s Claims Under the FTCA

Defendantlleges that the Court lacks subject matter jurisdiction to hear the present cg
because¢he governmenhas not waived its immunity under the FTCA. (Doc:11Qp. 4, 6-9.)
The doctrine of sovereign immunity bars suit against the United States udddsitbd States

expressly consentdJnited States v. Mitchel63 U.S. 206, 212 (1983)n an effort to “provide

remedies for wrongful government actions through a waiver of sovereign immunity,” Congre

enacted the FCA. Pierce v. United State813 F2d 349, 351 (11th Cir. 1987Q¢ee28 U.S.C. 88

1346(b), 26742680. Howeverthis consent does not extend to claims “arising out of the
combatant activities of the military or naval forces, or@oast Guard, during timef war” 28
U.S.C. 8§ 2680(j).The Act does not specifically exclude actions by servicebegsarising from

peacetime activities, but feres v. United States, the Supreme Court createdasuekception.

340 U.S. 135 (1950).

A. The FeresDoctrine and its Progeny

The FeresCourt considered whether the United States could be held liable for the death

of an activeduty serviceman who died in a fire after the emergency alarm systemanhése
housing failed to operatdd. at 137. The Court held “that the government is not liable under the
[FTCA] for injuries to servicemen where the injuries arise out of or are in Urseof activity
incident to servicé Id. at 146. Because the serviceman had active duty status and the accid
occurred on base, the Court found that his death was seelated and affirmed the case’s
dismissal. Id. Defendant argues the present case falls under the purview Béitbsdoctrine,

and as a result, dismissal is required because the Court lacks subject mattietigurisver

Plaintiff's tort claims® (Doc. 10-1, pp. 4, 6-9.)

® Defendant also alleges that the benefits Mr. Lee receives from Veteran Affairs prove lyisviagur
“service connected.” (Doc. 1D, p. 8.) However, Defendant does not prowvidsd the Cart is not
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In responsePlaintiffs contend thaBrooks v. United State837 U.S. 49 (1949)-rather

than Feres—controls this case (Doc. 151, p. 4) In Brooks,several servicemean furlough

were driving on thehighway when a government vehicle collided wikie driver'spersonal
vehicle. 337 U.S.at 51. The Supreme Court held that military membership alone does no
automatically deprive a claimant of an FTCA actiarglaimant’s injury must, in some way, be
related to military serviceld. at 52. Plaintiffs specificallyargue their case aligngth Pierce v.
United States813 F.2d 349 (11th Cir. 19873, case in which the Eleventh Circ@ourt of
Appealsupheld the application of Brooks ovéeres (Doc. 151, pp. 4-5.)

In Pierce the plaintiff was an activduty servicemember who received permission to
leave the military baséor an afternoon to take care of personal businé®s3 F.2d at 350.
While traveling on a public highwayis motorcycle collided with a vehicle driven by a naval
recruiter. 1d. at 351. The plaintiff was injured and filed suit under the FTCA. In reversing
the lower court's dismissal, the Eleventh Circuit held thatesdid not apply becausthe
servicemember'&xcused absence was akin to a pass and his activities were not “incident
service.” Id. at 354. HerePlaintiffs argue that their todlaim remains viable und&rooksand
its progenybecause, like the claimaimt Pierce Mr. Lee was on pasa the time of the accident
the accident occurred off the base, and the activities involved were not atelyimelated tdis
military service (Doc. 15-1, pp. 4-5 (citinBierce 813 F.2d at 354).)

If an activity is deemed incident to servié&rescontrolsto preclude liability on the part
of the United Stateslf an activity is deemed to be outside the scope of seBiomks governs
to permit FTCA claims SeePierce 813 F.2d at 3552, 354. The Eleventh Circuit has

articulateda threefactor inquiry to guidethe “incident to service” determinationFlowers v.

aware of—any law finding that the receipt of benefits by a servicemember can (or should)sizeoect
in the determination of whether an activity is “incident to service.”




United States764 F.2d 759, 76®1 (11th Cir. 1985).To decidewhether a serviceemberwas
engaged in activityincident to military service,” @ourtmust weigh (1) “the duty status of the
service member(2) “the place where the injury occurrédnd (3) “the activity the serviceman

was engaged in at the time of his injuryld. (quotingParker v. United States, 611 F.2d 1007,

101315 (5th Cir. 1980)).“After evaluating the relative weight of these factors, a court should
determine whether an activity is incident to service based on the totality ofdbhestances.”
Pierce 813 F.2chat 353 (citingParkey 611 F.2cat 1013).

B. Whether the FeresDoctrine Bars Plaintiffs’ Action

When applied to these factorsethelevant, undisputed facts indicate that Mr. hees
not engaged in an activity incident to his service at the time of the calligiost, as to duty
status,the parties agree that Mr. Léeft Fort Stewart for dinner with his son pursuantato
weekend pass(Doc. 101, p. 2; doc. 18, p. 1) “[J]ust as a serviceman on furlough may bring
an action under the Federal Tort Claims Act, a soldier exercising his rights anghss may
maintain an action.” Pierce 813 F.2d at 353citations omitted) A servicenemberwith an

“unexercised right to a pass—meaning he had not left his post and remained engaged in servicg

U

related activities-generally may nobring such an actiqgrbut a serviceemberon furlough or

leave generally mayParker 611 F.2d at 1013%ee alsZoula v. United State®17 F.2d 81, 82

83 (5th Cir. 1954) (finding thateresbars an FTCA action where the servicemember has ar
unexercised pass)in this case, Mr. Lee undisputedly left Fort Stewart to have dinner with hig
son. This conduct required Mr. Lee to leave his posl aease any jetelated duties on the

reservation, meaning he exercised his right to a passvasdccordinglyunder a duty status

[oX

akin to leave. SeePierce 813 F.2d at 350 (“When a serviceman . . . leave[s] the base an

7 This consideration is largely to determine whether the claimstadserill implicate civilian courts in
conflicts involving the military structure or military decisions.Pierce 813 F.3d at 352 (citations
omitted).




exercise[s] the right to be absent from regular duty, the serviceman attains a statukimuo
being on furlough.”) As such, consideration tiie first factor indicatethat Mr. Lee wasnhot
engaged in activity incident to service at the time of the collision.

The parties also agree that the accident occurred on a public highway within tl
geographic boundary of Fort StewartDoc. 151, p.2.) Whenan injury occurs on base, it is
more likely that the injured servicemember’s activity was incidenhigservice. Parker 611
F.2d at 1014. Thus, at first blush it appears tiasecond factor weighs towards a finding that
Mr. Lee wasengaged in activity incident to serviceHowever, n casesinvolving public
highways or roads near a military base, courts have allowed FTCA actions to galfoleiar

see e.q, Pierce 813 F.2d at 30, 353-54 (finding that Feresdid not bar a suit for injuries

sustained on a public road in Fort Stewatiand v. United States, 260 Supp. 38, 4342 (M.D.

Ga. 1966) (permitting an FTCA action where an accident occurred on a public highwg
traversingFort Benning). In a situationlike Mr. Lee’s, wher€'it is determined that the service
membef s] duty status might warrant allowing the action [and the] injury occurred on the bas
the court should go further and inquire into precisely what the person was doingnjuned.i
Parker 611 F.2d at 1014.

As to the third factorMr. Lee’s activity at the time of his injuris precisely the one
addressed iBrooks Like theplaintiffs in Brooks Mr. Lee’s personal car was struck by a
military vehicle on a public highway. THhgrooks court foundhat an accident under these

circumstances had “nothing to do withg servicenembeis] army career.”Brooks 337 U.S. at

52. Mr. Lee was on a pass ahadas not directlysubject to military control; [fvas not under the
compulsion of militay orders; [and] was not performing any military missioR&arker 611 F.2d

at 1014. The personal (as opposed to sendlzed)nature of Mr. Lee’s activity at the tinmaf
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the collisionis further fortifiedby the fact that his sowas travellingin the car with him.The
fact that Mr. Lee livd on the military reservatiois not dispositive-merely residing on military
property ‘does not mean that everything [done] in connection with his personal life can
legitimately be considered activity proximately related to military servigd€rce 813 F.2d at
354. While the accidentechnicallytook place‘on base,” the location of the accident does not
changewhat Mr. Lee wasdoing at the timeit occurred—operating his personal vehicle while
completely elieved of military reponsibilities. SeeHand 260 F.Supp. at 42 (“Even though the
portion of the highway where this incident occurred is technically within the mitiésgrvation
. . . the question is whether what the man was doing at the time of injury was in tbe abur
activity incident to his military service.”)

Based on the totality of the circumstances, the Court concludes that Mr. Lee’s accidgnt
was not caused by antaity incident to his service. Mr. Lee left Fort Stewart with his son

pursuant to his weekend pass, was not expected to perform any military functiontheuntil

D
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following Monday morning, and was driving his personal vehicle on a public road that pass
through the reservation. Though the accident technically occwvitlih the reservation,
operating a motor vehicle while relieved of any militarily assigned tasks iamdactivity
materially related to military servicé.” Pierce 813 F.2d at 354. Baase Mr. Lee was not
injured in a serviceelated activitythis Court hasubject matter jurisdictionver his claimsand

the case may proceed under the authority Bvboks Accordingly, the CourtDENIES

Defendant’s Motiorto Dismiss (doc. 10), as to Mr. Lee’s claims brought pursuant to the FTCA.

8 Additionally, this case is not of the sort that would harm the disciplinarymyateast doubt upon any
military decisions.SeePierce 813 F.2d at 354(“[T]he negligence alleged in the operation of a vehicle .
. . [would not] require Army Officers ‘to testify in court as to each other’s desisimd actions.””)ld.
(quoting United States v. Shearer, 473 U.S. 52, 58 (1985)).
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CONCLUSION

For the reasons set forth above, the C@&IRANTS in part and DENIES in part
DefendantUnited StatesMotion to Dismiss (Doc. 10.) Specifically, the CouBiSMISSES all
claims asserted against Defendant by Plaintiff Heallyemn Lee for failure to exhaustnd
DIRECTS the Clerk of Court tderminate her as a party to this case. Howetrar, Court
DENIES Defendant’s request for dismissal Plaintiff JarredMicah Le€s claims, and these
claims shall remain pending before the Court. Additionally, the COBNIES Plaintiff's
Request for Oral Argument. (Doc. 18.)

SO ORDERED, this 18th day of January, 2019.

/ /’"’Zf_

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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