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WARDEN SEAN EMMONS,

D 6  e ^ ^ h . i  a n  t -

Recornrnenda t  j  on (Doc. 8)

f i l ed  (Doc .  9 ) .  A f t e r

I  A r - r - a r e l i  ^ . r  r . 1  l h a  d n a l z a F  i h 6

on  Pe t i t i one r ' s  Mo t i on  f o r
Paupe r i s .  (Doc .  2 . )  The  Cou r t
de le rm ined  tha t  i t  shou ld  be
i s  no t  en t i t l ed  t o  l eave  t o

CASE NO.  CV418 -OB1

Be fo re  rhe  Co r r r t  i s  Lhe  Mag i s r ra l e  Judge ' s  Repo rL  and

O R D E R

- . )  w h  i - h  n l -  i c n -  : n n g  h a V e  b e e n

ca re fu l  de  novo  rev iew  o f  t he

Mag is t ra te  Judge  d id  no t  ru le
Leave to Proceed In Forma
has  rev iewed  tha t  mo t ion  and
GRANTED.  However ,  Pe t i t i one r

P roceeu  l n  f o rma  paupe r r s  on

a

reco rd ,  t he  Cour t  conc l -udes  tha t  Pe t i t i one r ' s  ob iec t i ons

a re  w l thou t m a r i t  A r a n r r l i n a l : t t he  Repor t  and

Recommendat ion is ADOPTED as the Court /  s opinion in this

case .  As  a  resu - l t ,  Pe t i t i one r : / s  2B  U .S .C .  S  2254  pe t i t i on

(Doc .  1 )  i s  DENfED.  In  add i t i on ,  Pe t i t i one r  i s  no t  en t i t l ed

to  a  Cer t i f i ca te  o f  Appea lab i l i t y  ( "COA" ) /  render ing  moo t

any  requesL  fo r  i n  f o  rma  paupe  r i  s  s ta tus  on  appea  1  .  t  The

C- le rk  o f  Cour t  i s  D IRECTED to  c lose  th i s  case ,

S M I T H  v .  E M M O N S D o c .  1 0

D o c k e t s . J u s t i a . c o m
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I n  h i s  ob jec t i ons ,  Pe t i t i one r  a rgues  t ha t  h i s  S  2254

r 6 t - i - i ^ .  i -  - : - ^ r , '  b e c a u s e  i L  w a S  f  i l F . i  w r ' h i n  1  v z , a r  , . . t  ft , ! !  ! e  ! v r !  y l a r

h  im  exhaus t i  ng  h i s  s t a te  habeas  p roceed ings ,  (Doc .  9  a t  2 .  )

The  e r ro r  i n  Pec iL i one r ' s  r eason l rg ,  howeve r ,  j s  t ha r  h i s

one -yea r  dead f i ne  was  no t  t o l l ed  du r ing  the  t i r ne  Pe t i t i one r

was  ab l  e  t o  t i l e  a  s ta te  habeas  pe r . i t  i on .  As  a  resu l r ,

PeL  i L  i one r /  s  s t ace  habeas  peL  r t  i on  r r ds  r ime .1 '  because  j r

was  f i l ed  w i th in  fou r  yea rs ,  bu t  h i s  t ime  to  f i l e  a  fede ra l

habeas  pe t r t j on  exp i r ed  because  he  f a i l ed  Lo  roL I  t . he  one -

v e a r  c l o c k  b v  F i l i n o  l - h e  s f . t c  n e r i l  i n n  r ^ r i r h i n  n n a  v e > a r  a f

h i s  conv l c t i on  becom ing  f i naL .  See  McCfoud  v .  Hooks ,  560

F .3d  1 "223 t  1221  (11 th  C i r .  2009 )  ( "Wh i I e  a  I s t a te  habeas ]

pe t i t i on  i s  a  co l l  r ng  mo t r . on  unde r  S  2244 td )  \Z l ,  i t  canno r

ro I l .  t he  one -yea r  l imL ta t i ons  pe r i od  i f  LhaL  pe r i od  has

exp  i . r ed  p r i o r  t o  f  i l  i nE  che  t J  pe t iE ion . ' ,  l c ) t i ng  LEE !S f

v .  Moo re ,  199  F .3d  1256 ,  1 ,259  (1 l t h  C i r .  2000 )  )  )  ;  B r i dses

v .  Johnson ,  284  E .3d  L20L t  l 2A2  n .1  (11 th  C i r .  2002 )

( f  - nd ing  f ede raL  pe r  j  C . i on  un r ime l y  whe re  r -  ime l y  s ta te

habeas  pe t i t i on  f i l ed  more  than  one  yea r  a f te r  conv i c t i on

became f l na l )  .  I n  add i t i on ,  t h i s  Cour t  i s  unab le  to  f i nd

tha r  Pe t j  L i one r  i s  en t j r l ed  co  Lhe  ex t rao rd ina ry  r enedy  o f

equ i tab fe  to l l i ng  i n  t h i s  case ,  The re  i s  f i t t l e  ev idence  i n

the  reco rd  to  j nd j ca te  tha t  peL i t i one r  bo th  d i f l gen t l y

pu rsued  h i s  r i gh ts  and  was  p reven ted  f ro rn  f i l i ng  a  t i r ne f  y



n F f  i  +  i . \ r . l  h ! /  c ^ m o

E lo r i da ,  560  U .S

e } , 1 -  r 4 a r d  i n a r r r  r - - :  r a j t n s t a n C e .

631 ,  649  (2014) .

See  Ho . l l and  v .

So ORDERED tn is  2?4ay  o f  May 2018
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