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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION
LATARSHIA LEE,
Plaintiff, CIVIL ACTION NO.: 4:18-cv-90
V.

CITY OF WALTHOURUVILLE,

Defendant

ORDER

Presently before th€ourt is Defendant City of Walthourvilke (the “City”) Motion for
Summary Judgment. (Doc. 27.) This action concdrasCity’s decision to terminatelaintiff
Latarshia Lee’ssmploymentin January 2018. (Doc. 1.) Plaintdkeels damages for alleged
violations of her rights under the Fair Labor Standards Act of 1938, § 28 U.S.Cet 284,
(“FLSA”), arguingthatthe Cityviolated the FLSA by engaging in unlawful workplace retaliation
afterthe partiesettled a separate lawsuitlate 2017. 1d.) The Cityhasfiled the atissue Motion
for Summary Judgmenfdoc. 27)to which Plaintiff filed a Response, (d@&1), Defendant filed
a Reply, (doc34), and Plaintiff filed a Surreplydoc. 3§. As explained below, the Court finds
that Plaintiffhas not presenteghoughevidenceto permita reasonable jury to find thdte City
unlawfully retaliated against herThus, the CourGRANTS the Citys Motion for Summary
Judgment. (Doc27.) The CourDIRECTS the Clerk of Court to enter summary judgment in

favor ofthe Cityand toCLOSE this case.
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BACKGROUND

Plaintiff Lee worked as a police officefor the City from February 9, 2015 until her
termination on January 22, 2018. (Doc-2pp. 1, 2.) In July 2017 Plaintiff filed a separate
FLSA lawsuit against the Citior unpaid overtime wages.ld( at p. 4.) The parties reached a
settlementn October 2017.1¢.) In January 2018he Citysuspended Plaintitifter she losher
arrest authority due to a training deficieraryd ultimately terminated her employment on January
22, 2018. Id. at pp. 3—4, 33; doc. 27-3, p. 39.) The cruRaintiff's claim is that, in retaliation
for the initial lawsuit,the City scrutinized her employment record until it found a seemingly
legitimate reason to terminate hefSeeDoc. 31, pp. 23) The relevant details are discussed
below.
l. Details Surrounding Plaintiff's Position with the City

A. City of Walthourville Personneland Operating Procedures

The City of Walthourville is a “small” citin Georgia. (Doc. 31, p. 14) Daisy Pray was
the City’s mayorat all times relevant to this actionDdc. 2%#5, p. 3.) As mayor, Prayas the
decisionmaker foemploymentelatedissues meaning shéad the final say as to what level of
discipline was appropriafer any issues that arose with City personndl. dt pp. 3-4;doc. 3%
1, p. 45.) In her depositioRray testified that she relied on informaticioyded by the City’s
human resourceadministratorto make theselecisions. (Doc. 23, p. 4.) The City had two
differenthuman resourceadministrators during Plaintiff's threeear tenure-Shana Moss, who
left in February 2017,id., p. 32), andVelissa Joneswho started in April 201and held the
positionwhen the City terminated Plaintiffdoc. 31-1, pp. 28, 37). Nénshewas administrator

Jones woulgresent Pray with the “investigatarnformation” abouthe atissueemployeeand a

1 In the parties’ briefs, the ternfigeace officer” and “police officer” are us@uterchangeably to describe
her position withthe City. (See, e.g.Doc. 31-1, p. 1; doc. 31, p. 8.)




recommendatiomas to whether she felt termination was the proper course of a¢imt. 275,
p. 4) Pray explained that slveould consider the information provided, the underlying facts, and
Jones’ recommendationld( at pp. 4-5.)

According to Pray, she also congisléhe disciplinary mlicy outlined in theCity’s
personnel manugbrior to making afinal decision. (Id.) The manualdistinguishes between
“major” and “minor” disciplinary procedures; oral reprimand, formal written reprimand,
probation, and suspension without pey up to five working daysare listedas “minor”
proceduresyhile probation, suspensiamithout payfor up to six weeks, pay reduction, demotion,
and dismissal ardisted under the “major” subheadingld.(at p.9.) The type of discipline
appropriate in each situation “depends on the infraction.its@foc. 32, p. 115.) For example,
the City considers whethtre infractiorputs the City atisk for liability andwhetherthe employee
can continue to successfully perform his or her dutilgs.af p. 119.) The manual alsets forth
a progressive disciplinary policy, meaning tegels or “[d]egrees of disciplinare generally
progressive and are used to ensure that the employee has the opportunity to correct ohisprov
or her job performance.” (Doc. 311, p. 10; doc. 2B, p. 8.)However, theolicy further provides
that the City “may depart from progressive discipline and skip any step or steps of hlediyci
process after investigation and analysis of the situation and circumstafiges. 3111, p. 10,

12.) Otherwise, “a regular employee may be terminated for disciplinary reasorsstha final
step in an accumulation of infractions, from City employment by the department direct@nHum
Resources Administrator, or Mayor.”ld( at p. 12.) If termination is deemed the appropriate
course of action, the manual provides tiat City will issue a lettethat “detail[s] the effective

cause and [the] date of dischargeld.X




The City’s policedepartments led by the Chief of Policevho is responsible for the day
to-day operations and the training of the officers. (Doe 2. 3, 10; doc. 24, . 4-5.) Bernie
Quarterman was the Chief for the majority of Plaintiiimploymentwith the City, serving from
2015 until January 10, 2018vhen he was terminate@everaldays before Plaintiff's own
terminatior). (Doc. 313, pp. 1~18) Plaintiff also had a direct supervisor named Serdgi@ven
Wright. (Doc. 274, p. 9; doc. 278, pp. 13, 15.)The City’s police department is relatively small,
generallystaffingthree tofive officersat a time (Doc. 27-5, p. 44; doc. 31-1, p. 14.

B. Job Description & Training

As per the City’s job description, officers were expected to perform “a vaidge of law
enforcement functions, including making arresssuing traffic tickets, traffic control, . . .
enforc[ing] vehicle parking and operating laws, [and] us[ing] RADAR and/or LIDARsuait
enforce speed laws . . . .” (Doc.-37pp. 79-80; doc. 311, p. 9.) Plaintiff wasalso required to
be certified through th&seorgia Police Officer Standards and Training Council (“P.O.Sak.”)
mandated by Georgia law. (Doc. 27-2, p. 1; doc. 31-1, pp. 3-4.)

(2) P.O.S.T. Certification & Arrest Authority

Police officers must completéwenty hours of specific trainingach yeaito maintain
P.O.S.T. certification(Doc. 311, p. 3) An officerwho does not completbe requisite training
hours by the end of any calendar year loses arrest autbodgnuary f the next calendar year
(Doc. 314, pp. 23.) If the officerstill has not fulfilled the training requirements by January 31,
the oficers P.O.S.T.certification is suspendeandthe Georgia P.O.S.T. will notify both the
officer and the officer's employer. Id() The certificationis not reinstated until the officer
remedies the training deficien@pplies for a waiverand pays a waiver feeld(at pp. 3—4; doc.

27-3, pp.12-13.) While Georgia P.O.S.T. sends notificatiomsen certifications are suspended,




P.O.S.T. records are also available via the Georgia P.O.S.T. wels&#tedo¢. 274, p.9; doc.
27-7, pp. 1516) Each officer has electronic access to his ooherP.O.S.T. records(Doc. 27
4, p.9.) Plaintiff accessed her P.O.S.T. accaaintarious points in 2015 and 2016, did not access
it at allin 2017, andaccessed geveral tines after January 11, 201@oc. 31-4, pp. 8, 20-26.)
Agency administrators and other authority figures also have accessowlitieeP.O.S.T.
records When an administrator views an officer's reitthe generatedeportindicates any
training deficits with red numbers and specifies what type of training therafieesls. (Doc. 31
3, p. 4.) Quarterman hawhline P.O.S.T. accouiccess while he was Chief and could view the
records of the City’s officers.Seedoc. 314, pp. 2326.) Quartermarfirst accessed Plaintiff’s
P.O.S.T. records on January 11, 2Qidlowing her first P.O.S.T. certification suspension,
discussed belowgnd that, thereafter, heewed her records regulanyntil his termination. 1¢.)
Additionally, Pray obtaine@nline P.O.S.T. access as an agency administrator on October 1¢
2017. (Doc. 2/, p. 26.) Pray accessed Plaintiff's records numerous times between October
2017 and January 18, 201&eedoc. 31-4, pp. 21-26; doc. 31-3, p. 17.)
Plaintiff lost her arrest authoritand P.O.S.T. certificationon two occasions First,
although shéegan to work for the City as an officer in February of 2@1&intiff did not complete
her Georgia P.O.S.T. training by the end of that y@anc. 272, p. 1; doc. 311, pp. 45.) Asa
result,Plaintiff lost her arrest authorityeginning on January 1, 201¢Doc. 3%1, . 4-5 doc.
314, pp. 23) When she still had not completed the necessary traasrafFebruary 3, 2016,
Georgia P.O.S.T. issued a “suspension order” statingPlaatiff's P.O.S.T.certification (in
addition to her arrest authorityyas suspended “effective immediatelgie to the training
deficiency. (Doc. 3410, p. 4.) The suspension order appears to have been issued directly

Plaintiff and explicitly advises that “[dJuring the period of suspension, you are pezhitodm




performing any duties requiring certification . . . .Y Despite being suspended, Plaintiff had
performedand was compensated for her duties as an officer during this pelibat [pp. 5-6;

doc. 273, pp. 11, 1314) In fact, between January 1 and February 12, 2016, Plaintiff issue
around fifteen traffic tickets. (Doc. 23, pp. 13-14.) According to Piatiff, howevershedid not
know she hadailed to completder annual training or that shad lost hearrestauthorityand
certification untilFebruary 11, 2016, when she was notified by either the municipal court clerk ¢
Quarterman and Wright. (Do81-1, pp. 4-5 doc. 273, p. 13) That same day, Plaintiff completed
her training, applied for a waiver, and paid the waiver fee. (Dot, Bp. 4-5) Plaintiff's arrest
authority and P.O.S.T. certification were reinstated when Georgia P.O.S.T. approtraththg
waiver on February 12, 2016ldY)

Plaintiff lost her arrest authority fa second time on January 1, 30dfter she failed to
complete her annual training by the end of 2017,@edrgiaP.O.S.T. notified hesometime in
thebeginning of Februarthat her certificationvas suspended. (Doc.-3]1pp. 33-34 doc. 313,

p. 15) Although Plaintiff completed her training on January, {&oc. 314, p. 4),she was not
reinstated until March 1 becausieedid not apply and pafor a waiveruntil February 28 (Doc.
31-3, p. 15.)

(2) RADAR/LIDAR Speed Detection Certification

As noted above, Plaintiff's job description included the operatiohR®&DAR and/or
LIDAR units to enforce speed laws (Doc. 273, pp. 79-80; doc. 311, p. 9.) While Georgia
P.0.S.Tdoes not requirefficers to beRADAR or LIDAR certified an officer must havespecial
speed detection certification to operate speed detection devicenfande speedelated laws
(Doc. 311, pp.9-1Q doc. 314, p. 4.) Any RADAR or LIDAR certification is reflectedin an

officer's Georgia P.O.S.Tecords. See e.q., @c.31-4, p. 91.)

=



Plaintiff failed the RADAR and LIDAR trainingourse on two occasions. (Doc-B1p.
11.) Plaintiff first took and failedthe course while she was at the police academgthe City
subsequenthhired her despite her lack of speed detection certificat{toh. at pp. 1+12.) At
some point after shetartedvorking forthe City,Plaintiff failedthe course for a second timéd.)
She wastill not RADAR or LIDAR certifiedas of her termination dateSdeid. at p. 10.)
Il. EventsGiving Rise toThis Action

On July 20, 2017, Plaintiff filed suit in this Court against the City for overtime

compensation pursuant to the FLSA (at times, the “Overtime Suit”). Lee v. City tiddalille,

No. 4:17cv-139 (S.D. GaJuly 20, 2017). The City was served with process on September 5
2017, id.at doc. 7, and the parties reached a settlement agreement shortly thédeaftdoc. 12.
Pray signed the agreement on behathefCityand Plaintiff signed the agreement on October 16
2017 Id. at doc. 161, p. 7. The parties filed a Joint Motion to Approve the Settlement or
November 14, 20171d. at doc. 16. The Court approved the settlement agreement and dismiss
Plaintiff's case with prejudicen March 19, 2018. Id. at doc. 19.

On October 15, 2017, severddys afterPray signed the agreemesetting Plaintiff’s
lawsuit the City sent a‘notice of proposeddverseaction” to Quartermannotifying himthat a
threeday suspensiohad been proposddr his allegedailure to abide by a new overtime policy
(Doc. 275, p. 108) Specifically,it statel that Quartermarhad twice beeimformedthat going
forward, all overtimdor City employees must be paepproved byHR AdministratorJones (Id.)
Nonethéess, the noticetatedthat“officers in [the police] department [had] continue[d] to accrue
overtime at an alarming rate.”ld() The notice referred specifically to Plaintiff and Sergeant
Wright as examples of officers who had accrued significant ioverbetween September 27 and

October 10, 2017, artbat“[t]his is despite the fact that Officer Lee has filed a claim with the City

ed




for a violation of the Federal Overtime Laws and it was explained to you the reason andnogort
of the policy.” (d.)

Almost two weelks later, the City sent Quarterman “Proposed Letter of Reprimahd
regarding twaadditionalissues that had come to its attentioid. &t p. 106.) One of the issues
was that the City, in itsreview of Plaintiff's Overtime Suit had leared that Plaintiff lacked
RADAR certification and had failed the certification coutagce. (Id. atp. 106) Given that
Plaintiff “often work[ed] over 100 hours in a pay period,” the City “question[ed] whaes she
[was] actually performing on the rodd(ld.) The letter*question[ed] why"Quarterman hadot
broughtthis information to “the attention of the Mayor and Council” anderedQuartermario
advise as to the statas$ Plaintiff's certifications a well as‘the current training level of all the
current police officers.” I¢l. at pp. 106—-07.)

In a written response to this letter a few days later, Quarteassertedhat “[RADAR]
certification is not a requirement for [Plaintiff]'s position” dfftjhere is more to police work than
[RADAR] Operation.? (Doc. 3319, p. 2.) Quarterman repeatedly opined that City’s focus
on Plaintiff's certificationsevincedretaliation and'an outlandish attempt to create infractidns.

(Id.) Additionally, Quartermarguestionedecent interviewand hiringrelateddecisions by the

City, claiming theywere not properly conducted, and asked why the City was not “questioning

other officers who were “under POST [sic] investigatiorid.)(
Following a hearing concernintlpe issues raisedh the Citys correspondence to him,

Quarterman agreed to providéraining schedule for Plaintif's RADAR and LIDAR certifications

2 Additionally, Quartermarclaimsthat he notifiechuman resourceshen Plaintiff failed her RADAR
certification for the second time. (Doc.-39, p. 2.) Itis undisputed that this second failurthefcourse
occurredprior to Jones taking over theiman resourcgsosition, and there is no evidence that Pray had
any knowledge prior to October 2017. Further, the information is digptay®laintiff's P.O.S.T. account,
and it is undisputed that Pray did not accdam#ff's P.O.S.T. records until October 19, 201&eeDoc.
31-4, pp. 21-26; 31-3, pp. 207.)




within seven days. (Doc. &, pp. 2829; doc. 311, p. 22) On December ,/however, he
provided a dateless training plaslong with a letterexplaining that he and Wright spoke with
Plaintiff about heRADAR training that“she did not feel she need[ed]” the trainindftdfill her
duties,”and that both he and Wrighgreed withher. (Id. at pp. 24) Quartermaralsosaid
Plaintiff felt that she wabeing targeted for filinghe Overtime Suit. I¢.)

The email also included letters from Wright and PlaintifSeéDoc. 317.) Wright first
noted that, unlike an officer's annual trainirgpecialized certifications like RADAR are not
required by Georgia P.O.S.Tld. at p. 5.) He explained that it isup to each officer to maintain
their [mandatory] traininand arguedt shouldsimilarly be up to the officeto determine whether
theywant to obtain a certaitspecialized certification. (Id.) In her letter, Plaintifexplainedshe
came forwardecausehe Citywas“attempting to makgit] look as if” Quartermarhadallowed
her “to work overtime hours excessly without justification.” (d. at p. 6.) Sheopinedthat
Quarterman “was being retaliated against for doingotisn keeping the city securdgy utilizing
overtime and that sheQuarterman, and Wright were all targetsd victims of “Retaliation,
Hostile work area, Discrimination and Extreme BULLYING1d.) The following day Plaintiff
filed a Charge of Discrimination with the EEQ@rsuant to Title VII of the Civil Rights Act of
1964. (Doc. 2#7, p. 66.) Plaintiff alleged thatin Novemberof that same yeaPray, Jones, and
the City Attorney had subjectedher to “harassment, intimidation, and unequal terms of
employment’in retaliation for the Overtime Suit(d.)

On December 20, 201te CitysentQuarterman aotice ofPrgposed Adverse Actign
notifying him of its proposal to remove him from his position as chipbc. 275, pp. 10305.)
The noticefirst statedthat Quartermafailed to act in accordance with assuranceldtimadeto

the City. (Id.) According to thedtter,Quartermarhadadmittedto knowingthe City’s overtime




policy andagreed taabide by it in the futurebut his department continued to lamapproved
overtime (Id.) The noticealsoreferenced other issues within the department and stated thg
Quartermarhad not provided thagreedupon RADAR/LIDAR training schedulé (Id. at pp.
103-04.) On December 27, 2@1the City sent Quarterman amended version tfie December

20 notice. Id. at pp. 10802.) The amendedersion mirrored the original but added an allegation
concerningPlaintiff's 2016 P.O.S.T. certification suspensigid.) Specifically, the lettesaid
“[d]espitethe fact that you were provided written notice[Plaintiff's] suspension on or about
February 3, 201¢she]logged 96 hours for the pay period between 2/3/16 and 2/16/16jt and
emphasizedhat Plaintiff'shaving been permitted work during this pead “potentially opened

up the City to liability.” (d. at p. 101.) According tthe City, itsent the amended version of the
letter afterlearning, on December 26, 2017, about the fact that Plaintiff had worked whil

suspended in 2016. (Doc. 27-1, pp. 7-8.)

HR Administrator Jones called Georgia P.O.S.T. sometime after December 26, 201

seeking clarification about Plaintiff’'s 2016 suspension. (Doc. 32, p. 101.) On January 10, 20
a Georgia P.O.S.T. employsent her a letter in referencettar “recent phone conversatidn

the letter provided a summary BRintiff’s training history notedthe training deficiency that led

to her 2016 suspensipandstated that“due to a training deficiency in 2017, [Plaintiff] has no
arrest authority as of January 1, 20Bnd that this would remain the case until she “clears the
issue with a training waiver.” (Doc. 27-3, p. 34.) On January 11, 2018, the City sent Quarterni
a letter erminating his employmeifior the reasons stated in the December2®a 7letter. (Doc.

27-5, pp. 97-99.)

3 Relevant here, it noted that a police officer without RADAR or LIDAR fieation hadissued nine
speeding tickets and that the City could be liable for such conddcat . 104.)
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Meanwhile, beginningDecember 26, 201 Rlaintiff took time off “due to high blood
pressure and workelated stress (doc. 313, p. 9) anddid not report for her scheduled shifts
December 2931, 2017(doc. 32, p. 91), January 3, (doc.-&7pp. 1516, 41), January 4, or
January 82018(doc. 32, p. 91) Plaintiff asserts thaergeanWright (her supervisor) approved
her “leave requés butshe neglects to provide details indicating the length or dates of the sig
leave period that she claims was approveétkefioc. 313, p. 9.) Jones testified that shikd not
receivea written leave request fromlaintiff and subsequentlgontacte Plaintiff to ask for
documentation concernirtlijeabsences. (Doc. 32, p.-®R.; doc. 277, p. 21.)Plaintiff responded
on January ®vith adoctor’s note that coverddecember 2830. (Doc. 32, p. 91 doc. 273, .
82-83)

On January 17donesmailedPlaintiff and asked for a doctor’s excus®/eringDecember
31so that Jones could finali®aintiff's payroll check (Doc. 273, p. 84.) Attached to the email
wasanotice of Proposed Adverse Action dated January 12, 20d8at pp.37—38 84; doc. 32,
p. 88) The lettemprovided, in relevant part,

[I]t has been proposdd remove you from your position . ... On January 10, 2018,

Georgia [P.O.S.T.] informed the City that you currently have no arrest authority as

a police officer within the State of Georgia. [and] the City has no documentation

where you yourself let us know of your inability to work the job for which you were

hired.

You have a history of being deficient with your training. Allegedly, you were

without law enforcement powers from January 1, 2016 to February 12, 2016 due to

a training deficiency. Despiteving no law enforcement powers during this period,

you continued to work, make arrests and receive pay . . . .

Further, ourrecords indicate that [you] were provided written notice of an

emergency suspension from P.O.S.T. on or about February 3, 2016.

Notwithstandingeceivingactual notice of the suspensiohyour law enforcement

powers, you logged 96 hours for the pay period between 2/3/16 and 2/16/16. . . .

Working during this period potentially exposed the City to liability for any
potentially illegalarrests or stops you may have made during this period.
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You allegedly did not inform anyone within the City of your srsgon in 2016,

and did not do so with the most recent suspensida are a small city; the absence

of one officer seriously hampers our ability to protect the citizens and property. We

are alsainable to plan and schedule officers to cover shifts withcturate, correct,

and truthful knowledge of an officer’s ability to perform their duties.

(Doc. 273, pp. 37-38.) The letter then advised Plaintifiat she had a right t@spond, could
offer evidence in support of any answer, #matany hearing would occur within ten day$d. at
p. 38.) Finally, the notice stated that Plaintiff would be “retained in a work statusr{dadpe
unpaid) until January 19, 2018.1d()

On January 19, Plaintiff responded to Jones’ email aufimitteda doctor’s note for
December 31.0oc. 319, p. 2) Theexcusewas identical to the original noteveringDecember
28, 29, and 30, but now also listed December 31(Doc. 273, pp. 16, 85.)However Jones
noticed thathe word “void” was printed all over the notgl.{ doc. 32, pp. 9492), andshe asked
Plaintiff for permission t@ontact the medical providéor further information. (Doc. 23, p. 6.)
Plaintiff did not respondo Jones’ requestid; at pp 16-17), butshedid sendJones an email on

January 22hat addressed her medical learal training deficiency (Id. at pp.86-87.) In that

email, Plaintiff explained that she had “been under medmial since December 26and that

while shedid notfinish her annual training by December 31, she had since completed the tw

hours she neededld. at p.87.) Later that day, the City seRtaintiff a letter wherein Pray stated
that she “decided to follow through witfher] earlier proposal” to remove Plaintiff from her
position (Id. at pp. 3940.) In addition to the explanations provided in the Januanydtize the
letter stated,
Finally, in an effort to explain away your [training] deficiency, you apparently
altered a doctor’s note. . . We asked you to provide some form of supporting
documentation to clear up the apparent altered]ndtet none was forthcoming.

Please note, that we ditbt inquire as to the nature of your condition, just the
written excuse for the absence(s).

12
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(Id. at p. 40)

Plaintiff's termination waseported tadGeorgia P.O.S.T. on January 25, 2018. ([3de3,
p. 17.) Her account statéisat she was terminated due to tisecond offense of losing arrest
powers.” (Doc. 314, p. 17) On February 7, 2018, the Citylamitted documentation about its
decision tathe Department of Labor(Doc. 32, pp. 9394.) The accompanyindetter reiterated
that Plaintiffdid not complete her traininigr 2015 or 2017 in a timely manner, worked despite
her suspension in 201&nd did not inform the City of the training issues or her suspendibn. (
doc. 27-3, p. 29.

STANDARD OF REVIEW

Summary judgment “shall” be granted if “the movant shows that there is no genuir
dispute as to any material fact and that the movant is entitled to judgment as a mattéreéth
R. Civ. P.56(a). A factis “material” if it “might affect the outcoaf¢he suit under the governing

law.” FindWhat Inv’r Grp. v. FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011) (quoting

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A dispute is “genuine” if the

“evidence is such that a reasonable jusyld return a verdict for the nonmoving partyd.
The moving party bears the burden of establishing that there is no genuine dispute a;

any material fact.SeeWilliamson Oil Co. v. Philip Morris USA346 F.3d 1287, 1298 (11th Cir.

2003). Specifically, the moving party must identify the portions of the record which esthhtish t
there are no “genuine dispute[s] as to any material fact and the movant is enjiildghtent as

a matter of law.”Moton v. Cowart, 631 F.3d 1337, 1341 (11th Cir. 2011). When the nonmoving

party would have the burden of proof at trial, the moving party may discharge his burden
showing that the record lacks evidence to support the nonmoving party’s case or that

nonmoving party would be unable to prove his casgadhit Seeid. (citing Celotex Corp. v. Catrett
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477 U.S. 317, 3223 (1986)). If the moving party discharges this burden, the burden shifts to th

e

nonmovant to go beyond the pleadings and present affirmative evidence to show that a gentine

issue of fact does exisAnderson, 477 U.S. at 257.
In determining whether a summary judgment motion should be granted, a court must Vi
the record and all reasonable inferences that can be drawn from the retdoedight most

favorable to the nonmoving party?eekA-Boo Lounge of Bradenton, Inc. v. Manatee County

630 F.3d 1346, 1353 (11th Cir. 2011) (citing Rodriguez v. Sec'y for Dep’t of Corr., 508 F.3d 61

616 (11thCir. 2007)). However, “facts must be viewed in the light most favorable to the non
moving party only if there is a ‘genuine’ dispute as to those fa8edttv. Harris 550 U.S. 372,
380 (2007). “[T]he mere existence of some alleged factual dispute between tbe paktnot
defeat an otherwise properly supported motion for summary judgment; the requirement is t
there be no genuine issue of material fadd.”(emphasis anditationsomitted).
DISCUSSION

As noted above, Plaintiff assertiat the Cityviolated the FLSA’s antiretaliation
provision codified at 29 U.S.C. § 215(a)(3). (Doc. 1, p. 8.) Section 215(a)(3) provides, i
pertinent partthat “it shall be unlawful for any person . . . to discharge or in any other manng
discriminate against any employee because such employee has filed any comipisiittitad or
caused to be instituted any proceeding under or related fd\tdi]s . ..” 29U.S.C. § 215(a)(3)
To prevail onsuch a claima plaintiff must ultimately prove thathe ‘immediate causeof [her]
discharge [wagijetaliation” Reich v. Davis, 50 F.3d 962, 965 (11th Cir. 19@%&gation omitted).

This can be done through either direct or circumstantial evideédeeMorgan v. Kalka & Baer

LLC, 750 F. App’x 784, 78(11th Cir. 2018)per curiam) E.E.O.C. v. Jos Stone Crab, Inc.
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220 F.3d 1263, 1286 (11th Cir. 200Mere, it is undisputed that Plaintiff does not have direct
evidence of intentional discriminatiorfDoc. 31-1, p. 45.)

Absent direct evidencea plaintiff must presentcircumstantial evidencéo prove a
defendant’'s improper motive This evidence‘may be evaluated under theirden[ishifting

framework [first]articulated inMcDonnell DouglagCorp. v. Green, 411 U.S. 792, 802 (1973)

Raspanti v. Four Amigos Travel, Inc., 266 F. Ap820, 822 (11th Cir. 2009)per curiam)’

Under this modelthe paintiff bears the initiaburden of establishing a prinfacie casef FLSA

retaliation Wolf, 200 F.3dat1343;seeLangston v. Lookout Mt. Cmty. Servs., 775 F. App’x 991,

1000 (11th Cir. 2019)per curiam) Shoulda plaintiff make this showingthe burden shifts to
the employer to proffer a legitimate reason for the adverse actiothe employer offers a
legitimate reason, the plaintiff must then establish that the proffered reasopretaxtual.

Hornsby-Culpepper v. Ware, 906 F.3d 1302, 1314 (11th Cir. 2018).

l. Plaintiff's Prima Facie Case

Upon careful reviewof the record and drawing all reasonable inferences in Plaintiff's
favor, the Court finds that Plaintiff is unableestablisha prima facie case oétaliation “A prima
facie cae of FLSA retaliation requires [the plaintiff to demonstrate] the following: s{ig
engaged in activity protected under [fReSA]; (2) she subsequently suffered adverse action by
the employer; and (3) a causal connection existed between the employee’s axdittity adverse
action.” Wolf, 200F.3d at 134243 (citation omitted) In its Motion,the Cityfocuses on the

third element andontends that Plaintiffails to establish a prima facie case becahsdas not

4 While “McDonnellDouglaswas a Title VII casethe burden-shifting framework established therein has
been adapted and applied to cases undekgkeDiscrimination in Employment Act . . . and tReSA”
Hagan v. Echostar Satellite, L.L.C., 529 F.3d 617, 624 (5th Cir. 286¥3IsoWigfall v. Saint Leo Univ.,
Inc., 517 F. App’x 910, 912 n.3 (11th Cir. 2013) (per curiam) (notingritatiation claims under several
statutes utilize burdeshifting model)(citing Wolf v. CocaCola Co, 200 F.3d 1337, 1342-43 (2000))
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shown a causal link betweéer potected act-the Overtime Sur—andtheadverse employment
action—her termination (Doc. 27, pp. 1517.) Plaintiff disagreesarguingthatthe Citys position
relies on an incomplete characterizatiorthagfirst two elements. Specifically, Plaintiff alleges
sheengaged in several protectadtsafter she filed the Overtime Su#@ndthat this protected
expression caused an ongoing series of adverse actions until her termirgeieidoq, 31, pp5—
13.) The Courwill address each element of Plaintiff’'s prima facie case in turn.

A. Protected Activity

Pursuant to the FLSA’s retaliation provision, an employee engages in protected dctivity
she “file[s] any complaint or institufs] or causgs] to be instituted any proceeding under or related
to this chapter, oftestifies] or is about to testify in anguch proceeding . . . .29 U.S.C. §
215(a)(3). As noted above, it is undisputed that Plaintiff’s filing of the Overtime Suit quadifies
a “protected activity” under the FLSADoc. 274, p. 14) However, Plaintificontendghat she
engaged inwo additional acts oFLSA-protected expressionDoc. 31, pp. 5-6.)

First, Plaintiff contends thashe engaged ian “ongoing” act of statutorily protected
expressiorasanactive party in the Overtime Sdiecausehe could have been “called to testify”
a any moment until the suit’'s dismissal March 2018 (Id.) While the language of Section
215(a) doeprotectemployees whaestify or are “about to testify” ia proceedingthere are no
factstending to show that such circumstances were preséhisicase. The record is devoid of
evidencandicatingwheher or wherPlaintiff testified, expected to testjfgrwas asked to testify
However, the recordoes show thatby October 16, 2017Plaintiff had signed theettlement
agreement anthat, lesshan a month lateshe filed a motion asking tHéourt to approve the
settlement and disnsshe casevith prejudice (SeeDoc. 31, p. 6.)Said differently, no reasonable

jury could find that Plaintiff was in any way “about to testifytice she signed an agreement
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releasing all of her claims against the Cpgyticularlyonce she askeitie Court to approvihe

settlemenand dismisser case Cf. Hinsdale v. City of Liberal, 19 F. App’x 749, 756 (10th Cir.

2001) (per curiam) (plaintiftngaged in protected activity in making ttheeision to testify in
FLSA lawsut). Accordingly, Plaintiffhas failed teshowthat she engaged ongoingprotected
activity up to the formal conclusion of the Overtime Suit in March 2018.

SecondPlaintiff contendgheDecember 7 letteshesubmittedn relation toQuarterman’s
disciplinary proceedinggjualifiesas aprotectedact (Doc. 31, pp. 56; seedoc. 317.) In that
letter, she accudeCity officials of targeting and retaliating against her, Quartermad Wright
because she “requested what is rightly [hers]” in the Overtime Suit and becausasiecently
worked overtime. (Doc. 31, p. 6.) Written, informal complaints to an empiler are generally
considered protected acts where the complag#sonably could be perceived as directed towards

the assertion of rights protected by the FLSMcKenzie v. Renberg Inc, 94 F.3d 1478, 1487

(10th Cir. 1996)see als&eEOC v. White & Son Enters., 881 F.2d 1006, 1011 (11th Cir. 1989)

(“IW] e conclude that the unofficial complaints expressed by the women to their employer abg

unequal pay constitute an assertion of rights protected under the ytaBugnette v. Northside

Hosp, 342 F.Supp.2d 1128, 113384 (N.D. Ga. 2004) (protected activity does not requre
specific FLSA reference so long as the activity or complaint concerns an emplegge or hour
practices) In other words, the complaimust be"sufficiently clear and detaileduch thata
reasonable employevould understand it, in light of both content and context, as an assertion g

rights protected by the statute and a call for their protettigiasten 563 U.S.at 14; ®e e.q,

White & SonEnters, 881 F.2d al011 (acts sufficient to fincemployemason notice wherboss

said he would not give raise teomenwho had previously complained tbird parties about

unequal pay).
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Viewing the facts in the light most favorable to Plaintifie December 7 letterontained
enoughdetail to putthe Cityon notice thaPlaintiff was alleging retaliation in violation of the

FLSA. SeeShahv. Clark Atlanta Univ., Inc., No. CIV.A.1:9CV3786CAM, 1999 WL 1042979,

at *14 (N.D. Ga. July 20, 1999) (noting that complaint about retaliation for a protected activity
would itself be a protected activity”)The FLSA protects employees’ rights to be free from
retaliation after engaging in a protected activiike filing a lawsuit—and in the letterPlaintiff
opinedthat she, among othekgsas being targetefr overtimework and the Overtime SuitDfc.
31-7,p. 6.) As the parties had signed a settlement agreement related to this tequesinths
earlier,the City was necessarily aware of the Qume Suit and the alleged FLS¥olations
therein (Doc. 31, p. 6 Additionally, in the letterPlaintiff asserted her desire for the retaliation
to stop. (Doc. 37, p. 6.) In light of this‘content and conteXta reasonable employer the
City’s positioncouldhave understood Plaintiffigtter as‘an assertion of [her FLSA] rightand a
call for their protectiori qualifying it as aprotected activity under the FLSASeeKasten 563
U.S. at 14

Accordingly, Plaintiff has shown she engaged in two protected-aftiag the Overtime
Suit and lodging the December 7 internal compfaiint satistction ofthefirst elemenof aprima

facie case.

5 It is undisputed that Plaintiéflso fileda Charge of Discrimination with the EEOC on December 8. (Doc.
31-1, p. 24) To the extent Plaintiff intended tely onher December EEOC complaintasa distinct
protected activity for purposes of her FLSA claim, this contention faitsraatter of law. That complaint
was lodged with the EEOC pursuant to Title ot the FLSA—meaning it expressly invoked the
protection of a distinct statute. (Doc.-2/p. 66.) Thus theEEOC complaint could not be construed as
“an assertion of rights protected by” the FLSA, let alone “a call for gretection,” andt therefore does
not qualify as a protected ager 29 U.S.C. § 215(a)(3). Kasten v. Sdidbain Performance Plastics
Corp, 563 U.S. 1, 14 (20113eeRohlehr v. Brookdale Univ. Hosp. & Med. Ctr., 390 F. Supp. 2d 207, 211
(E.D.N.Y. 2005) (informal complaint nat proteded act under the FLSA where it alleged violations of
section 8(a)(1) of the National Labor Relations Act).
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B. Adverse Actions
To satisfy the secondlement of her prima facie cagdlaintiff mustshow shé‘suffered
adverse action by the employeMolf, 200 F3d at1343. However, “not just any adverse action

will do; to be adverse, an action taken by an employer must be méateBmith v. Haynes &

Haynes P.C., 940 F.3d 635, 648 (11th Cir. 2019). To show materiality, a plaintiff mus
demonstrate that the employer’s conduct caused an injury or harfcthéd well dissuade a
reasonable worker from making or supporting a charge of discriminatehr(guotingBurlington

N. & Santa Fe Ry. v. White, 548 U.S. 53, 57 (2006)) (internal quotation marks orfitfE.

“standard for judging harm [is] objectiveand the Court mustconsider the “reaction of a

reasonable employee” faced with the same circumstan@slington 548 U.S. at 6768

(objectivity is necessary “to avoid the uncertainties and unfair discrepancies that can plagug

judicial effort to determine a plaintiff'snusual subjective feelings”).

It is undisputed that Plaintiff’'s terminatiqualifies asa materiallyadverse employment
action’ (Doc. 274, p. 14) HoweverPlaintiff also allegeshatthe Citys disciplinary proceedings
againsiQuarterman qualify as a series of adverse actions agdiast (Doc. 31, pp.#10.) While
“employers’ adverse actions against third parties may . . . qualify as actioatlatiori against
a plaintiff, the plaintiff still must cemonstratehat the action was materially adversmith 940

F.3d at 64citation omitted) seealsoThompson vN. Am. Stainless, LP562 U.S. 170, 178011)

6 In Smith an FLSA case, thEleventh Circuit Court of Appeal®lied on language from cases arising
under Title VIl and explained that “courts have often relied’ible VIl retaliation cases when assessing
whether conduct constitutes adverse action under the FLSA.” 940 F.3d at 649 n.6. Accordirigyyrth
will do the same its analysis of Plaintiff's claim

" Plaintiff also contends her unpaid suspension (beginning January 12j2a1@}tinct adverse action.

(Doc. 31, p. 10.) However, even if the suspension were to be considered a discrete efijvieesaralysis
contained herein regarding Plaintiff's termination applies with eque far her suspension.
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(explaining that firing a close family member will almost always meet Buglington standard,”
but “inflicting a milder reprisal on a mere acquaintance will almost never™jlo ¥ewed in the
light most favorable to Plaintiff, the Cig/actions against Quarterman: began with the October
15, 2017 “notice of proposed adverse actidné to Quarterman’s failure to comply with City
policy requiring preapproval for employees’ (including Plaintiff's) overtinoekycontinued with
the October 27, 2017 “proposed letter of reprimand” which raised concerns with andraotgyht
information re@rding, inter alia, Plaintiff's lack of RADAR certification; and ended with
Quarterman’s termination in January 2018 for these and other alleged shortcomings2 AR
pp. 97-109.)Plaintiff argues thatwhen considered alongsitler December 7 lettexccusing the
City of retaliating against heand Quarterman, as well #% “high blood pressure and work
related stress” she endureds a result of the [alleged] retaliatjbrtheseproceedingsagainst
Quartermarprove she endureahaterially adverséscrutiny” after she filed the Overtime Sdit.
(Doc. 31, pp. 7-10.) The Court disagrees.

First, “the fact that an employee continues to be undeterred in his or her pursuit of
remedy] . . . may shed light as to whether the actiaressufficiently material and adverse to be

actionabl€. Burgos v. Napolitano, 330 F. App187, 190 (11th Cir. 200¢per curiam) (quoting

Somoza v. Univof Denver 513 F.3d 1206, 1214 (10th Cir. 20Pp@)olding thaemployer’s action

was not a “materlly adverse” one based in part on the fact that “the evidence shows that [th

plaintiff] was not deterred in reinstating her EEOC claintere,Plaintiff senttheletter accusing

8 As described in the preceding subsection, Plaintiff has presented two laletimséances of “protected
activity” for purposes of survivig summary judgment: the Overtime Suit and her December 7 letter. Th
Court notes that Plaintiff cannot logically argue that the allegedisg and pressure on Quarterman was
an adverse action that she suffered subsequent to sending the December Tt listtendisputedhat
Quarterman’s disciplinary proceedingsgan in October 203#two months prior to Plaintiff's December

7 letter; indeed, Plaintiff points to the letter itself as proof that¢hginy was occurring in the first place.
(Doc. 31, p10.)
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the City of retaliating against her on December 7 and shetfitabtaliation complaint with the
EEOC the next day, botfafter the City had sent its disciplirelated notices to Quarterman
concerningijnter alia, Plaintiff's accrual of overtime and hiaick of RADAR certification. (Doc.
31, p. 10; doc. 31, p. 24; doc. 2B, pp. 106:109.) The fact that Plaintiff activelgnd repeatedly
complained abouhe Citys conducdemonstratethatshe in fact, was not dissuaded the City’s

disciplinary proceedings againQuarterman SeeBurgos, 330 F. Apphat 191 Smith v. Haynes

& Haynes, P.C., No. 2:1€V-01334RDP, 2017 WL 3613045, at *8 (N.D. Ala. Aug. 22, 2017)

(suspension of plaintiff's lawyer not adverse action where plaintiff “continued teqtesafter
suspensioniff'd, 940 F.3d 635.

Moreover,Plaintiff has noshown thathe Citys concern about her unauthorized overtime
hours or its inquiry into her RADAR certificatidproduce[d an injury or harm’serious enough

to be considered “materially adverseBurlington, 548 U.S. at 6468 seeCrawford v. Carroll

529 F.3d 961, 973 (11th Cir. 2008)\othingin the record shows that these issues impacted hel
job or job status in any wayhereis no evidence thathe City (or Quarterman}hreatened
Plaintiff's job securitydecreasetier regular hours, reduced her wage, demoted her, or otherwis
alteredthe status quoWhile Plaintiff points to her medical ailmentsdstablisithe impact othe
City’s inquiries her subjective reactioiy itself, does not demonstrédtehy a reasonable worker
in h[er] shoes would have been dissuaded from reporting allegedly retaliatory corliuzison

v. Miami-Dade Cty, 948 F.3dL318, 132{11th Cir. 2020) Said differently, there is “no evidence

that [Plaintiff] suffered harm fronany action that would have deterred a reasonable employe

from making or supporting a charge of discrimination.” Barnett v. Athens Req’l Gted550

F. App’x 711, 715 (11th Cir. 2013) (per curiarsgeSmith 2017 WL 3613045, at *@physical

manifestéions of stress from lawyer’s suspension insufficient to elevate suspensionttaaista
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adverse action)Clemmons v. Columbus Consol. Gv