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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

LLOYD DAN MURRAY, JR.and JENNIFER
McGHAN, Individually and on behalf of all
others similarly situated,

Plaintiffs, CIVIL ACTION NO.: 4:18cv-110
V.

ILG TECHNOLOGIES, LLC, d/b/a ILG
INFORMATION TECHNOLOGIES, and
BARIS MISMAN, Individually and as Sole
Proprietor of ILG INFORMATION
TECHNOLOGIES,

Defendants

ORDER

This matter is before the Court on a number of motions includaigndantsMotion for
Summary Judgmentdoc. 10) Plaintiffs Motion for Class Certification, (doc. 55); Defendants
Supplemental Motion for Summary Judgment, (doc. 65); PlainMtsgtion for Partial Summary
Judgment, (doc. 94); and PlaintifiRequest for Oral Argument on All Pending Motions, (doc.
101). Plaintiffs Lloyd Murray, Jr.(*Mr. Murray’) and Jennifer McGhar{(*Ms. McGhar) filed
this putative class actioagainst DefendaniéG Technologies, LLQ“ILG”) and Baris Misman
(“Mr. Mismar?), based on allegations that a software created by Defendarusrectly
calculated Plaintiffs bar exam scores (Doc. 13.) Plaintiffs originally filed this suit in the
SuperiorCourt ofBryan County, {d.), and Defendastsubsequently removed to this Court, (doc.
1). After Defendants filed #ir first Motion for Summary Judgmenfdoc. 10),Plaintiffs filed a

Response, (doc. 38), and Defendants filed a Reply. (Doc.Pldintiffs subsequently filedn
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Amended Complaint, (doc63)! Defendants fileda Supplemental Motion for Summary
Judgment addressing the additional causes of adfion. 65) to which Plaintiffs responded,
(doc. 77), and Defendants replied, (doc. 79).

This case arises out ofcauel twist of everg Plaintiffs wereoriginally told that they had
failed the exam to gain admission to the State Bar of Geordyato find out months later that
they had actually passed the examlaintiffs contend that Defendants are to blame fairth
agonizingand costly journey becaudeG, a company solely owned Byr. Misman, provided a
software systento aid in the administration of the entire bar admission prockss.provided
this systempursuant to aontract with the Georgi®ffice of Bar Admissions In their initial
Complaint, Plaintiffs levy claims of Breach of Contract, Negligence, and Negligent
Misrepresentation. (Doc.-3.) Plaintiffs also assert a claim for the Regrading of Bar Exams
(Id. at p. 10.) In their Amended Complaint, Plaintiffs reassert their original claims (with the
exception of their request for a regrade) alldge additionatlaimsof Defamation, Negligent
Design, and Strict Liability. (Doc. 63.) Factually, the parties disputehghe¢hedisastrous
glitch in grading Plaintfs’ exams wascaused byerrors in Defendantssoftware or erra
elsewhere in thexamination, grading, and communication process. RegardlessyiMdt®ns
for Summary Judgment, Defendants contend that even iif sb&ware factually caused the
gradng error, Plaintiffs cannot legally recover the damages they seek thrangtofthe asserted

claims

1 “An amended complaint supersedes the initial complaint and becomes the opeeaiillegpin the
case[.] Lowery v. Ala. Power Co., 483 F.3d 1184, 1219 (11th 2#07). Though Defendant’s first
Motion for Summary Judgment was filed prior to Plaintiffs’ Amended Compltkiatclaims addressed in
thefirst Motion were not altered by the second filing. As it is the aiper pleading, the Court widite
to the Amended Complaint in lieu of the original.




DefendantsMotions call for this Court toresolve the partiésarguments based on the
substantive law of Georgia as set forth by the Georgia General Assembly earstiatis
appellate courts. After@oroughreview of that law and its application to the facts of this case,
the Court finds thatt must grantDefendantsMotions. As explained below, Plaintiffs cannot
recover for breach of contract laese they are not in privity of contract with Defendantsaaed
not third-party beneficiaries of DefendantG’s contract withthe Office of Bar Admissions.
Moreover, Georgia economic loss rule baRaintiffS generalnegligencestrict liability, and
negligent desigrclaims, and the undisputed evidentewarts Plaintiffs claims of negligent
misrepresentatioand defamation The Court is mindful that this result may seldm another
haplesgurn in Plaintiffs harrowing saga. However, this Cdarbbligation is to sayvhat the
law is, not whatit should be Having fulfilled thatresponsibilityand applied that law to the facts
of this casethe CourtGRANTS Defendants’ Motiongor Summary Judgment, (docs. 10, 65)
andDENIES as mootall other pendig motions in this case

BACKGROUND ?
The incidents giving rise to this action came to light on September 6, ZDE. 162, p. 1.)
On that daythe Georgia Bardof Bar Examiners announced th@hety peoplevho tookthe
July 2015andFebruary 2016&seorgiabar exars—forty-five from each exam-were incorrectly
assigned failing scoreqld.) In fact, thesaninety individuals had gssedheir respective exams.
(Id.) Plaintiffs Murray and McGhan weravo suchpersons (Doc. 13, p. 2.) Plaintiffs filed

this putative class actiapainst Defendantn behalf ofall ninety test takers(ld. at pp. 3, 6.)

2 The recited facts represent the facts in the record with all reasonasniés drawn in the light most
favorable to Plaintiffs, the nemoving parties with regard to the summary judgment motg#eePeppers
v. Cobb County, 835 F.3d 1289, 1295 (11th Cir. 2016).




The Bar Admission Processand Exam Scoring

A person who wishes to practice law in the state of Georgia must first be admittq
pursuant to the Rules promulgated the Supreme Court of Georgia. (Doc-3.(. 5.) This
process is handled by two boardihe Board to Determine Character and Fitnessl the Board
of Bar Examiners. [oc. 38, p. 3. The Office of Bar Admissiong“OBA”) provides
administrative support to both Boards.ld{ Prior to sitting for the Georgi@ar Exam
applicants credentials are reviewed by the Board to Determine Character and Fi{Dess 37
12, p. 9.) Applicants who pass this stage are then permitted to takethexam (1d.)

Thebar examitself is a tweday testhat is writtenand administered by ti&oard of Bar
Examiners. (Doc. 38, p. 3.The exam consists @ multiplechoice component knowas the
“MBE” and two separatevriting components—wo essays collectivelgalled the*"MPT” and
four Georgiaspecific essays (Id.) After the examthe completedMBE answer sheets asent

to the National Conference of Bar Examiners to be gréagesl maclne. (Doc. 3712, p. 33.)

The scores are sent to the OBsd any individual who does not score at least a 115 on the

MBE portion of the exam is deemed ‘automatic fai” meaningthe applicaris essays are not
submitted for grading. (Doc. 38, p. 7The essaythataresubmittedfor gradingarethen graded
by the Board of Bar Examinerand the completed scores are entered into a datalidseat p.
5.) A score of 270 or higheualifies as dpassing scoré. (Id.) Before the scores are finalized
the essays ahdividuals whoreceivel an initial scorewithin five pointsbelow 270—er 265 to
269—are regraded. Id.) Once the regrades are complete, the new scores are d@nterdte

database.|d.) Applicants are then notified of the resudtsctronically. (Doc. 10-2, p. 4.)

pd
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Il. The Software Program and Underlying Contract

Defendant ILG is dechnologycompanythat createscustomsoftware and Mr. Misman
is ILG’s sole proprietor. (Doc. 39, p. 16; doc. 38, p. 3.At all times relevant to this action,
Defendarg had a contract with the OBA to create and provide a computer program that wou
facilitate the entire bar admission procé@sereinafter‘the Contrac). (Doc. 38, p. 3; doc. 38
1.) It is undisputed that Plaintiffs were not tpes to the contract between Defendants and the
OBA. (Doc. 101, p. 2; doc.386, p. 2.) The Contractstatesthat Defendant§promise[d] to
provide, and OBA promise[d] to pay for, a complete, customizedkeeyrsystem of enterprise
for digitizing and electronically administerinige entire bar admission procésgDoc. 381, p.

3.) The system wamtended to be auserfriendly” way for the OBA toorganize the datahat

is received from the fitness application and the datastlateived from the [] bar examination
process (Doc. 38, p. 3.) It was also intended to efficierdhyd effectively communicate the
relevantdatato bar applicants. d.)

The software designed by Defendants was bgethe OBA and the Boarde calculate
the scores and communicate the resofitthe July 2015 and February 2016 bar exanioc(
101, pp. 23; doc. 386, pp.2-3.) All communicatons through the software came from the
OBA and the Board of Bar Examiners; Plaintiffs were never contacted byd2eitsn (Doc. 38
6, p. 2.)

1. Overview of Claims

In this lawsuit, Plaintiffs request relief for: (1) the cost of taking additioankkams; (2)
the cost of additional study materials; (3) loss of income; (4) injury to thepepy right in the
employment of the legal professicemd (5) injury to their reputations(Doc. 63, pp. 89.) To

seek these damageBlaintiffs assertsix theories of liability. First, Plaintiffs allege that

Id




Defendants committed acts of negligence “ligiling to accurately calculate, record, and/or
report Plaintiffs and theclass membersBar Exam Grades. (Id. at p. 8.) Plaintiffs alsoargue

that Defendantdreacted their contractwith the OBA and that Plaintiffs were third-party
beneficiaries to tht contract. [d. at pp. 11-12) Further, Plaintiffs claim thatbecausehey
relied on the incorrect results to their detriment, Defendants are liable tofdthemagligent
misrepresentation. Id. at p. 10.) Plaintiffs also allege Defendants breached their duties to
exercise reasonable care in designing a software fremrefsonable risks and to provide a
merchantable product, meaning Plaintiffs are entitled to damages in stricttgrédhility and

for negligent design. Id. at pp. 1213.) Additionally, Plaintiffs argue that the software

incorrect results constitufalse publications and that Defendants are thus liable for defamation.

(Id. at 13.)

Plaintiffs initially requested a regrade of July 2015 and February 2016 bar exams scori
between 259 and 264.1d() However, Plaintiffs‘withdrew” this claim in their Responge
Defendants Motion for Summary Judgment, (doc. 38, p. 26), andicate the claim as
“withdrawr?’ in their Amended Complaint, (doc. 63, p. 1®inally, Plaintiffs seek attornéy
fees due to Defendantalleged bad faith, stubborn litigiousness, and having caused Plaintiff
unnecessary trouble and expendd.) (In their Motions,Defendaits seeksummary judgment on
all of Plaintiffs claimsasserted in Plaintiffanitial and Amended Complaints. (Docs. 10-2, 65.)

STANDARD OF REVIEW

Summary judgmentshall' be granted if‘the movantshowsthat there is no genuine
dispute as to any material fact and that the moisentitled to judgment as a matter of law.
Fed. R. Civ. P. 56(a)A fact is“material if it “might affect the outcome of the suit under the

governing law. FindWhat Invr Grp. v. FindWhat.com658 F.3d 1282, 1307 (11th Cir. 2011)
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(quotingAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)A dispute is‘genuine”if

the“evidence is such thatreasonable jury could return a verdict for the nonmoving paldy.”
The moving past beas the burden of establishing that there is no genuine dispute as t

any material fact and that it éntitled to judgment as a matter of lageeWilliamson Ol Co. v.

Philip Morris USA 346 F.3d 1287, 1298 (11th Cir. 2003). Specifically, the movingy pawist

identify the portions of the record which establish that there atgemuine dispute[s] as to any

material fact and the movaistentitled tojudgmentas a matter of law. Moton v. Cowart, 631

F.3d 1337, 1341 (11th Cir. 2011). When the nonmovindggsawiould have the burden of proof
at trial, the moving paytmay dischargés burden by showing that the record lacks evidence to
support the nonmoving p&st case or that the nonmoving pastwould be unable to prove

their case at trial.Seeid. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)). If the

moving party discharges this burden, the burden shifts to the nonmdwagd beyond the
pleadings and present affirmative evidence to show that a genuine issue of fackigbes e
Anderson, 477 U.S. at 257.

In determining whether a summary judgment motion should be granted, a court mu
view the record and all reasonable inferences that can be drawn from the record tinmgigh

favorable to the nonmoving pes PeekA-Boo Lounge of Bradenton, Inc. v. Manateeu@ty,

630 F.3d 1346, 1353 (11th Cir. 2011) (@@iRodriguez v. Ség for Dept of Corr, 508 F.3d

611, 616 (11th Cir. 2007))However, facts must be viewed in the light most favorable to the

non-moving paries only if there is @genuine’ dispute as to those factsScott v. Harris, 550

U.S. 372, 380 (2007):[T]he mere existence of some alleged factual dispute between the parti
will not defeat an otherwise properly supported motion for summary judgmenggbieement

is that there be no genuine issue of materialfact. (citation and emphasomitted).

[®)
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DISCUSSION
Choice of Law
In this diversity action, the Court must apply the chatéaw rulesof its forum state of

Georgia to determine which staesubstantive laws apply._ Boardman Petroleum, Inc. v.

Federated Mut. Ins. Col35F.3d 750, 752 (11th Cir.1998). The claims discussed in this Ordef

resound in contract and tort. Theisgue contract between the OBA and Defendants contains {
choice of law provision, wherein the parties agreed that the cohwdcbe governed by and
construed solely in accordance with the law of the State of Geordi@oc. 381, p. 23.)
Georgia courts generally enforce choeafdaw provisions unless the applicatiomould

contravene public policy.SeeBecham v. Synthes USA, 482 F. Ap@B387, 39091 (11th Cir.

2012) (per curiam). The parties have not provided any reason for the Court not to follow t
Contracts choice of lawprovisionin this case Accordingly, Plaintiffs breach of contract claim

will be analyzed under Georgia laeelnterface Kanner, LLC v. JPMorgan Chase Bank, N.A.,

704 F.3d 927, 932 (11th Cir. 2013)fe parties have not offered any reason why the clafice
law provision above contravenes strong public policy, and the court is aware ohnieasaon.
Accordingly, the law of the forum designated ithe choice of law provision]applies in
determining whether [the plaintiff§ an intendethird-party beneficiary to [the contraci).

As to Plaintiffs tort claims, in tort actionsGeorgia continues to apply the traditional

choice of law principles dex loci delicti” Willingham v. Glob. Payments, Inc., No. 1:Cx/-

01157RWS, 2013 WL 440702, at *14 (N.D. Ga. Feb. 5, 2013)he rule oflex loci delicti[]
requires application of the substantive law of the place where the tort of thg acouarred.

Carroll Fulmer Logistics Corp. v. Hines, 710 S.E.2d 888, 889 (Ga. Ct. App. 2011). The parti

do not dispute that the events giving rise to this action took place in the state oG&drgs,
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Plaintiffs’ claims for negligencenegligent misrepresentationegligent design, product defect,

and defamatioare governed by Georgia laiw.

Il. Defendants are Entitled to Summary Judgmenbn Claims of Breach of Contract
Plaintiffs assera breach of contract claim against Defendants, arguing‘Blaintiffs

and those similarly situated were intended beneficiaries of the cénbeteteen the OBA and

Defendantg“the Contrac). (Doc.63, p. 11.) In theiroriginal Motion for SummaryJudgment,

Defendantsarguethat, because Plaintiffs are not parties to the Contract, they cannot recovér.

(Doc. 1082, p. 19.) Defendants also allege that Plaintiffs failesl a matter of law to establish
that they are thirgharty beneficiaries. (1d.)
Under Georgia contract law]t]he doctrine of privity of contract requires that only

parties to a contract may bring suit to enforceVifirth v. Cach, LLC, 685 S.E.2d 433, 434 (Ga.

Ct. App. 2009) Here, it is undisputed that Plaintiffs are not parteethe Contract and, thuate
not in contractualprivity with Defendants. (Doc. 386, p. 2) “As a general rule, one not in

privity of contract with another lacks standing to assert any claims arrsimgviolations of the

contract. Dominic v. Euroar Classics714 S.E.2d 388, 391 (Ga. Ct. App. 20kBeO.C.G.A.

§ 92-20(a). However, an exception to this rule is codified in O.C.G.A-28209(b), which
provides that'[tjhe beneficiary of a contract made between other parties for his benefit mg
maintain an action against the promisor on the contra8tich a person, known as a thparty
beneficiary, has standing to enforce a contract whiga@ promisor engages to the promisee to

render some performance to a third person.” Dominic, 714 S.E.2d at 391 (citations omitted).

3 Moreover, because the parties have only argued Georgia law and haviereat thfe substantive law
of any other state, Georgia law appli€deelnt’| Ins. Co. v. Johns, 874 F.2dl47, 1458 n.19 (11th Cir.

1989) ([Blecause the parties failed to consider the choice of law in this diveese, we must presume
that the substantive law of the forjiptontrols?) (citation omitted).
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To decidewhether a contract was intended to benefit a third pestyrtsmustlook at the
contract itself. Where the parties do not dispute which writing constitutes the operative contra|
and the terms of the contract are not ambiguous, the determination gbdthiydoeneficiary
status is a question of lanSeeid. at 391 (treating question of thighrty keneficiary status as

guestion of law where contractual language was not in disp{deyemeyer v. Angiogenix, Inc.

629 S.E.2d 22, 24 (Ga. Ct. App. 2006 ¢nstruction of a written contract is a question of law
for the trial court based on the intenttbé parties as set forth in the contrgctcf. Encompass

Indem. Co. v. Ascend Techs., Indlo. 1:13CV-02668SCJ, 2015 WL 10582168, at *6 (N.D.

Ga. Sept. 29, 2015)inding fact disputes to third party beneficiary status due todattispute

as to whether contract existedyvida/JMB Partners, L.Pl v. Hadaway, 489 S.E.2d 125, 128

(Ga. Ct. App. 1997) (trial court did not err in submitting ambiguous contract to jury whese rul
of construction failed taleciphermeaning) In such a case, a coustnot permitted to use parol
evidenceto interpret the terms of the contradD.C.G.A.8 132-2(1) (parol evidenceisedto

explain latent or patent ambiguities in a contrasg@generallyFluid Equip. Intl Ltd. v. Reddy

Buffaloes Pump, Inc.No. 2:16CV-150, 2017 WL 4404247, at *4 (S.D. Ga. Sept. 29, 2017)

(“[T]he court is generally permitted to use parol evidence to resolve ambiguitiestracts’).

However, even where parol evidence is permissiiffgarol evidence cannot confer thiparty

beneficiary status where the contract itself fails tosdo. . ..” CDP Event Servs., Inc. v.

Atcheson 656 S.E.2d 537, 540 (Ga. Ct. App. 2008) (citation omittedjere there is no
guestion as to the relevant contract and neither party argues th@omiw@ct'slanguage is
ambiguous Thus, the Court will loolonly to theContract itself to determine whether Plaintiffs

are thirdparty beneficiaries to the Contract between Defendants and the! OBA.

4 Plaintiffs cite to testimony from Mr. Mismas deposition where it appears he identiiasapplicants
as beneficiaries to the Contract. (Doc. 38, p. 25.) As noted above, the Court cannot @ameide
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“A partys status as a thuparty beneficiarydepends upon the intention of the
contracting parties to benefit the third party, and this intention is determiree@dmstruction of

the contract as a whole.Am. Fletcher Mortg. Co. v. First Am. Inv. Corp., 463 F. Supp. 186,

195 (N.D. Ga. 1978).Additionally, the parti€sintent must be identifiable on the face of the
contract. Atcheson 656 S.E.2dct 539. fI]t must clearly appear from the contract that it was

intended for [anothés] benefit! Boller v. Robert W. Woodruff Arts Ctr., Inc., 716 S.E.2d 713,

717 (2011) (citations omitted).Importantly, ‘a third party is entitled to enforce only those

specific provisions of a contract of which he is an intended beneficidmcher W. Contractors,

Ltd. v. Estate of Pitts735 S.E.2d 772, 77@a. 2012) seealso City of Atlanta v. Atl. Realty
Co, 421 S.E.2d 113, 118 (Ga. Ct. App. 1992n appearing that Atlantic is an intended third
party beneficiary to that paragraph 16 of the construction contract, Atlasiche requisite
standing to sue Banks, the promisafr that provision, for any breachof that provision,
pursuant to OCGA § 9-2-20(b).” (emphasis added)).

Defendants argue that the Contract does not contain language indicatifjathtffs
have standing to enforce itSpecificlly, Defendants note that the Contract does “mdéntify
Plaintiffs or other bar applicants as intended beneficiariggpmise specific benefits [or] offer
[Plaintiffs] any warrantie$, and “does not expressly state that bar applicants can sug
Defendarg” (Doc. 102, p. 20.) InresponsePlaintiffs rely on Section 1.1 of the Contract
which states in relevant part,

ILG promises to provide, and OBA promises to pay for, a complete, customized,

turnkey system of enterprise software for digitizing and electronically

administering the entire bar admission progress (hereinaftéGtiatiori). The
Solutionwill include a . . . system for OBA correspondence with applicants . . . .

evidence andthus,will not consider this testimony in its analysis. However, evémsftestimonycould
be considered to interpret Plaintiffs’ status under the Contraatputid not alter the result. Mr. Misman
merely explains that, as users of Defendasi$tware, bar applicants benefit from its existemms that
they are intended beneficiaries as required to receivephntgt beneficiary status(ld.)

11




The Solutionwill come with complete instructions and will provide for receiving

and processing the [applications] and for conducting all related activit@BA

and the Bar admission process. Toward this end, ILG will provide to OBA, tailor

to OBA’'s particular activities, license, install, populate with existing data, and

support and maintain [the software] . . . .
(Doc. 38, p. 24; doc. 38, pp. 34.) The parties disagree on how this section should be
interpreted. According to Plaintiffs[tthe whole purpose of the contract, as stated on the
contracts first page [in Section 1.1], was to benefit the Plaintiffs{[Doc. 38, p. 25.) Plaintiffs
claim Section 1.1s use of the wordapplicants demonstrates thaftljhe cornerstone of the
contract was to communicate with bar applicants regarding whether the applieem&sdmitted
to the practice of law. (1d.)

The record beforene Courtdemonstratethat, as a matter of law, Plairisifare not third-
party beneficiariesf the contract between Defendants and the @@ Aourposes of this action
As noted above, “third party is entitled to enforce only those specific provisions of a contract of
which he is an intended beneficidryArcher, 735 S.E.2d at 779Looking to the language in

Section 1.1—the provision used to support Plaintdfaim—it does not tlearly appear from the

contract itself that both contracting parties intended to bdédiintiffs.]” Kaiser Aluminum &

Chemical Corp. v. IngerseRand Co., 519 F. Supp. 60, 72 (S.D. Ga. 1981). In fact, Section 1.

unambiguously providethat ILG wasto: (1) createsoftware for the OBA(2) tailor it to the
OBA'’s particular neecl$3) so theOBA couldcarry out its dutiesf facilitating admission to the
Georgia bar (Doc. 381, pp. 34.) Contrary to Plaintiffs interpretation, the mentioof
“applicants” in this sectionis in the course adescribinghow the softwarereated byLG will

assistthe OBAIn their communication with bar applicartsa necessargspect of the OBA

admission processSee e.g.,Kaiser, 519 F. Supp. at 72 (tie fact that a third party is mentioned

in [a] contract does not necessarily indicate that a thendy beneficiary situation isreated’).
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Because the contracting parties, DefendantsthadBA, did not intend for Plaintiffs tde
beneficiariesof the contractual provisions Plaintiffs allege Defendants breacheBRlaintiffs
cannot sugo enforce thoserovisiors as thirdpartybeneficiaries

In comparison other provisions in the Contract could render Plaintiffs tpedty
beneficiariesas to those provisions*Georgia law is clear that there must‘bepromise by the

promisor to the promisee to render some performance to [the] third pEtsoRT&T Mobility,

LLC v. Natl Assn for Stock Car Auto Racing, Inc., 494 F.3d 1356, 1361 (11th Cir. 2007)

Thus, br Plaintiffs to be deemed thuphrty beneficiarieshere would need to be an agreement
between thgromisor—befendats—and the promiseethe OBA—that Defendantsvould do
sonething for Plaintiffs. The Contract has several provisions in which Defendants promised t
provide support and make certain features available to applicants. SpecificfiyndBnts
promised to: (1) make an electronic communication portal for use by bar appliclhod. 381,

p. 4); (2) provide support to bar applicants who sought to use Defendaftware or
encountered difficulty,id. at pp. 9, 11); and (3) maintain the confidentiality ofiafbrmation
regarding individual bar applicantdd.(at p. 16). While Plaintiffs may have been intended
beneficiaries ofthesecontractual provisions, they are not intended to be beneficiaries of th
provisions that they claim Defendants breach@d. dscussed abovehe ®ntractial provision
that Plaintiffs are attempting to enforpeovides thaDefendantgpromised the OBAo createa
software prograntapable of calculating scorés the OBA—not Plaintiffs as suchPlaintiffs

have no standing tenforce it See, e.g.LF Factors, LLC v. Witex USA Flooring, IncNo.

4:11-CV-0299HLM, 2013 WL 12290852, at *7 n.23 (N.D. Ga. May 6, 2013) (in order to be &
third-party beneficiary, a party would have to demonstrate such intention as to a specif

provision).

13
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The fact that Plaintiffs could have benefited from the proper performanbe @bntract
and wereindelibly harmed due to Defendahtalleged failure to properly performtheir
contractual dutiegloes notalter this resultunder Georgia law. For example, the Georgia
Supreme Court denied third-party beneficiary status to plaintiffs thatedfferongful death and
personal injury during the tragic bombing in Centennial Olympic Park during the 196%i0l

Games. Anderson v. Atlanta Comnfor the Olympic Games 537 S.E.2d 345Ga. 2000)

There, the plaintiffs were injured while visiting the park, and the defendants had &geecure
the park through a contract with the Atlanta Committee for the Olympic Gaidest 347.
Plaintiffs argued that as visitors #oparkthat defendard had contracted to secure, the plaintiffs
were intended beneficiaries of the contradd. at 349-350. The Georgia Supreme Court
rejected this argument because the contract did not evidence intent to cbefesfia on park
visitors and the defendants did not assume or owe a duty to park visitors to protect threwar

Id.; see alsoGay v. Ga. Dept. of Cotr 606 S.E.2d 53 (Ga. Ct. ApRr004) (inmates were

incidental beneficiaries to contract for provision of safety gear becappiesudid not agree to
render any specifically identified performance to the inmates).

NeitherPlaintiffs’ agument that the “whole purpose” of the Contract was for the OBA to
deliver accurate test results to applicants like PlaimiisPlaintiffs’ statusakin to customers of
the OBA changs this result. Customers, particularly customers of public entitigs, @ften
natural beneficiaries of a contract yet are not considered intended kaameiéor purposes of

contract enforcementCity of Atlanta v. Benator, 714 S.E.2d 109, 115 (Ga. Ct. App. 2011)

Benatorprovides a telling example of how Georgia coapproach the question of thipdrty
beneficiary status when faced witicts analogous to those presented héieere,residents of

the City of Atlanta suedompanieghat had contracted with the city provide water and sewer
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services Id. at 111. Pursuant to the contract, the defendant compahgst installed new
technology to readnd transmitthe plaintiffs water consumption fromthe plaintifls’ water
meters Id. Plaintiffs allegedthat a malfunction in thelefendantscomputer software caused
their water consumption to bmiscalculatedesulting inoverbilling. 1d. The Georgia Court of
Appeals found that the plaintiffs were not thpdrty beneficiaries to the contract between the
city and thedefendantompanies The court held thatvhile the contract contained provisions
regarding installation and customer service, those provisions dithrastifest a clear intent to
confer the specific benefit claimed by the plaintiffs in this case with regaftetadcuracy of
their water bills. Id. & p. 115. Thoughthe contract benefittedlaintiffs indirectly, the court
found those benefitsonly incidental andthus denied tha third-party beneficiary statuslLike

the situation inBenator the Contract in this case certainly templates that Plaintiffs will

receive some benefits. However, even if pugpose of the Contraetas for Defendants to
provide the OBA with accurate test resulto that theOBA would thencommunicatethose
resultsto Plaintiffs, thatgeneral purpose does not makeimits intended beneficiaries Put
another way, the Contract does noitdhifest a clear intent to confer the specific benefit claimed
by the plaintiffs in this case with regard to the accuracy of [bairexanresults]” Id.; ssealso
Dominic, 714 S.E.2dat 391 (inding no third party beneficiary status and denyargument
similar to Plaintiff's “whole purpose” argument when rejecting plaintiff'sipon that“where an
owner takes his vehicle to a mechanic and the mechanic takes the vehicle to, anotbe
specialized repair facility, both the mechanic and the specialized repair faoiiy & should
know that the beneficiary of the work is the vehicle’s owher”

The record demonstrates tHlaintiffs are not in privity of contract with Defendants

Further, under Georgia law, Plaintiffs were notended beneficiges of the contractual
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provisions thatthey seek to enforce Therefore, Plaintiffscannot recover under a breach of
contract theory as thirgarty beneficiaries. Accordingly, the CourtGRANTS Defendants
Motion for Summary Judgment on thakaim.

IIl.  Defendants are Entitled to Summary Judgment on Claims oDrdinary Negligence
Strict Liability (Product Defect) and Negligent Design

In their original and AmendedComplaints Plaintifs assert a clainmof ordinary
negligence against Defendants. (Do€3,IJpp. 7~8; doc. 63, pp. -A0.) Plaintiffs allege that
Defendants breached their duties to: (1) ensure accurate grading ofytl2®®iland February
2016 examsand (2) accurately repo the results (Id.) In their original Motion for Summary
Judgment, Defendants arg@eorgias economic loss rule prohibits Plaintiffs from basing a
negligence claim on a breach of those duties. (Do€,1® 7.) SpecificallyDefendants
contend that Plaintiffs have no evidence of injuries to their person or property, thdutgny
owed to Plaintiffswas a consequence of Defendardgsntract with the OBAand because
Plaintiffs were not parties to the ContrdtGeorgia law resgnizes no legal duty running from
Defendants to Plaintiffs that would permit Plaintiffs to recayer|(ld. at pp. #10.) In their
Amended Complaint, Plaintiffs add claim of strict liability arguing they are entitled to
damageslue to Defendantsoftware being a defective product. (Doc. 63, p. 12.) Plaintiffs also
asserta claim of negligent desigand allege that Defendants'breached their duty to exercise
reasonable care to design, test, develop, inspect, market, distribute and sell thepsadjet
free of an unreasonable risk of injury to users and others reasonably affectedsbitwiaee,
including Plaintiffs” (Id. at p. 13.) In their Supplemental Motion for Summary Judgment,
Defendants argue that the economic loss rule argument appliesequal force to these
additional claims as it did to Plaintiffsrdinary negligence claim (Doc. 65, pp.-35.) Plaintiffs

oppose the application of the economic loss rule in bbtheir Responses. (Doc. 38, pp.-42

16




15; doc. 77, pp.-5.) Accordingly, a brief discussion of the economic loss rule in Georgia is in
order before assessing the rule’s application to Plaintiff's claims.

A. History of the Economic Loss Rule

Stated most basically, the economic loss rule limits the ability of contractitigsptr
sue one another for negligence and is Udedlistinguish between those causes of action that
may be brought only in a contract [] action and those that give rise to an action”inSed.

Flintkote Co. v. Dravo Corp., 678 F.2d 942, 948 (11th Cir. 1982). The economic loss rule has

foundation in cases that limited the ability of contracting parties to sue one arother
negligence. In essence, Georgia coudsndt allow contradhg partes to bring negligence
claims for pure economic losses against one another unless some special relationshep betw

the partieexists such as the relationship between an attorney and her chest, e.g.Orkin

Exterminating Co. v. Stevens, 203 S.E.2d 587, 591 (Ga. Ct. |3) (disallowing claim for
economic losses based on negligent performance of contractual duty to progsdritertmite

infestation);Mauldin v. Sheffer, 150 S.E.2d 150 (Ga. Ct. ApP66) (allowing negligence claim

for economic losses against professiamaichanical engineer)However, the evolution of this
seemingly straightforward legal doctrine has often confounded law studenggrdavand
jurists®

The economic loss rule emerged in the products liabdignaas a way to prevent

individuals from receiving double recovery for the same wrongdoi8geGen. Elec. Co. v.

Lowe's Home Ctrs. In¢.608 S.E.2d 636, &3(Ga. 2005) (holding that the economic loss rule

“avoids the unfairness to defendants that would come with duplicative liability fasathe

damage€). The rule was first explicitly articulated by the Georgia Court of Algped.ong V.

5 The ironythat this case presaritke a bar exam hypothetical involving difficult to imagine facts and iimgok
long-standing but often difficult to decipher legal doctrinesat l