SIMMONS v. CORTEZ et al Doc

INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION

RANDY SIMMONS,
Plaintiff, CIVIL ACTION NO.: 4:18-cv-145

V.
JOAQUIN CORTEZ; JUDGE

RUSSELLCAVENDER; PROSECUTOR
HENDRIX; and CLERKWATERS

Defendants

ORDER

Presently before the Coustpro se Plaintiff Randy Simmon'sMotion for Reconsideration.
(Doc. 27.) In his MotionPlaintiff requests that the Coudconsider and vacate its January 15,
2019 Order adopting the Magistrate Judge’s Report and Recommendatthsnasdinghis case.

On May 25 2018, Plaintiff filed this civil rights lawsuit pursuant to 42 U.S.C. § 1983
(Doc. 1.) He claimed that theuffered from an unlawful arrest warrant, prosecutorial misconduct,
failure to disclose relevant material, and false allegations surrounding his @0@8tion for
murder and armed robbery.ld(at pp. £6.) On December 27, 281the Magistrate Judge
recommended thahe Court dismiss Plaintiffs Complaifar failure to comply with the statute
of limitations (Doc. 19.) The Magistrate Judgeptainedthat Plaintiffhad fourteen daysom
the date of service of the Repand Recommendatido file any objections (Id. atp. 6) The
Clerk of Court mailed the Report and Recommendation to Plaintiff on December 83Hz2¥Ing
not received any Objections from Plaintiin January 15, 2019, the Court issued an Order

adoping the Report and Recommendatsnd dismissing Plaintiff’'s casg€Doc.20.) Seven days
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after that Order, the Court receivedbjections from Plaintiff (Doc. 21.) Additionally, Plaintiff
filed a Notice of Appeal to the United States Court of Appeals for the Eleventhit@indanuary
31, 2019. (Doc. 23.)While that appeal was pending, Plaintiff filed the instant Motion for
Reconsideration. (Doc. 27.) OnMay 29, 2019, the Eleventh Circuit dismissed Plaintiff's appeal
as frivolous. (Doc. 29.)

Becauset wasfiled postjudgment Plaintiff's Motion for Reconsideratiofalls within the

purview of either Federal Rule of Civil Procedure 59(e) or 60(b). Region 8 Forest Belper T

Purchasers Council v. Alcock, 993 F.2d 800, 806 n.5 (11th Cir. 1993). Under Rule"8%e),

only grounds for granting a [plaintiff’'s] motion are nevdiscovered evidence or manifest esror

of law or fact.” Jacobs v. TempuPedic Int’l, Inc, 626 F.3d 1327, 1344 (11th Cir. 201Quoting

Arthur v. King,500 F.3d 1335, 1343 (11th C2007) (per curian)) Rule 60(b), on the other hand,
enumerates a limited set of circumstances in which a party may seek ogfief fmal judgment,
order, or proceedingnone of which apply heré.Therule also contains a “catchall” provision
which authorizes relief based drany oher reason that justifies [if] Fed. R. Civ. P. 60(b)(6).
However, relief under Rule 60(b)(6) is ‘aaxtraordinary remedy which may be invoked only upon

a showing of exceptional circumstas; and a party seeking relief must show {ladtsent such

! The Court need not and therefore does not delvenhaherPlaintiff's Notice of Appeal divested this
Court ofauthority to granPlaintiff's Motion for ReconsiderationSeeUnited States v. Ortizopez No.
8:11-CR-48-T-33AAS, 2017 WL 1065528, at *2 (\d. Fla. Mar. 21, 201 7explaining that filing of notice

of appeal ordinarily divesdistrict courtof jurisdiction over matters concerned in the appeal but noting that|
Eleventh Circuit has not spoken directly as to whether filing of mébioreconsideation reinvests district
court with jurisdiction) (citindJnited States v. Rogers, 788 F.2d 1472, 1475 (11th Cir. 1986¢d States

v. Vicaria 963 F.2d 1412, 1415 n.2 (11th Cir. 1992)

2 The specific circumstances listed in Rule 60(b) are: “(1) mistake, inadversempése, or excusable
neglect; (2) newly discovered evidence that, with reasonable diégeaald not have been discovered in
time to move for a new trial under Rule 59(b); (3) fraud . . . , misrepresentationis@ynduct by an
opposing party; (4) the judgment is void; [and] (5) the judgment has beeredatisfeased, or discharged
it is based on an earlier judgment that has been reversed or yacatgplying it prospectively is no longer
equitable.” Fed. R. Civ. P. 60(b)@)-




relief, extreme and unexpected hardship will res@tiffin v. Swim-Tech Corp, 722 F.2d 677,

680 (11th Cir. 1984) (citation omitted).

While Plaintiffhas not indicated which rukebelieves supposthis motion, the distinction
is immaterial in this casePlaintiff has not showr-and does not argdethat new evidence,
manifest error, or exceptional circumstances entitle him to relfefhe does not dim he will
suffer “extreme hardship” should his request be dergee., e.qgid. It appears Plaintiff complains
that he was not afforded an adequate opportunity to object to the Report and Recommenda
(Doc. 27.) Howeverthe record beliethis contention. Parties normally have fourteen (14) days
from the date of servicaf a Report and Recommendatimnfile written objections.28 U.S.C. §
636(b)(1); Fed. R. Civ. P. 72(bHere, service occurred on the ddte Clerk mailed theReport
and Recommendation to Plaintiff, December 28,80%eeFed. R. Civ. P5(b)(2)(C). Under
Federal Rule of Civil Procedure 6(d), Defendafvsrteenday deadline was extended by three
(3) days fromJanuary 11, 201& January 142019because thReport and Recommendatioms
served by mail. Plaintiff executed hi®bjections on January 16, 20@®c. 21, p. 7)andhe did
not provide them to prison officeto mail untilJanuary 17, 2019, (doc. 27, p. 3). Thesgn
extendingPlaintiff the benefit of the prison mailbox rulde failed tomeet the January 14, 2019
deadlinéfor filing objections.

Moreover, having reviewed the substancePtdintiff's Objections,even if they were
timely, they are unavailing. Plaintiffoes not plausibly provide any credilblasis for disturbing

the Court’s prior rulingand dismissal of his Complainindeed, the Eleventh Circuit found his

3 The prison mailbox rule considers court pleadings filed by a prisowduding appeals and complaints, to be filed
as of the date the pleading is delivered to “prison authorities fwafding” to the courtHouston v. Lack487 U.S.
266, 270(1988).

ion.



appeal of that dismissal to be frivolous. Plaintifhy be unhappy with the Court’s decision to
dismiss hisComplaint butmerediscontent is not a reason to disturb the Court’s judgment.

In light of the foregoing Plaintiff has failed to demonstratihat any grounds for

—

reconsideration exisandthe Cout discerns no reason to reopen this case. Accordingly, the Couf
DENIES Plaintiff's Motion for Reconsideration. The Court’s January 15, 2019 Order remains the
Order of the Court, and this case rem&hsOSED.

SO ORDERED, this 27thday of September, 2019.
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R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA




