JSM|Marine LLC v. Gaughf Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION
JSM MARINE LLC,
Plaintiff, CIVIL ACTION NO.: 4:18-cv-151
V.

CLAUDIA N. GAUGHF,

Defendant.

ORDER

On June 19, 201&laintiff JSM Marine LLCfiled a Complaint in Admiraltyseeking an
award 0f$7,144.00, pursuant to the law of salvage sewicegendered to Defenda@iaudia N.
Gaughfs vessel-the MIST APPROACH-following Hurricane Matthewin Octoberof 2016.
(Doc. 1.) Presently bfore the CourarePlaintiff’s Motion for Summary Judgment and Attorisey
Fees, (doc. 16), and Defendantounter Motion for Attornéy Fees, (doc. 31). Both matters have
been fully briefed and are ripe for resolutionSeéDocs. 16, 23, 3GBriefing on Plaintiffs
Motion); 31, 37, 39 (Briefing on Defendant’s Motion).)

Plaintiff seeks summary judgment on both liability and damages, claiming thahtiese
it rendered to the MIST APPROACH constitute maritsadvage. (Doc. 16.Briefly stated the
partiesin this case primarilgispute whether the MIST APPROACH was‘marine peril as a
matter of law when Plaintiff rendered its servie@secover the vessahd thus,whether Plaintiff
is due an award undé¢he law of salvage for those serviceSeéDocs. 16, 23, 36.) As for
attorneys fees, the parties dispute the reasonableness of Defsmutzsition that the vessel was

not in “marine peril and related discovery issuesSegDocs. 16, 23, 31, 36, 37, 39.)
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After careful consideration and for the reasons explained below, the GRANTS
Plaintiff s Motion for Summary Judgment and AttorteyFees, (doc. 16), anBENIES
Defendants Motion for Attorneys Fees, (doc. 31)The CourtDIRECTS the Clerk of Court to
enter judgment in favor d?laintiff in the amount of $7,144.00'he CourtORDERS Plaintiff to
respond withintwenty-one (21) daysfrom the date of this Order with additional evidence
regarding the amount and scopk attorneys fees requested, Local R. 54.2, a@RDERS
Defendant to respond withimventy-one (21)days from Plaintiff's filing with any opposition
Local R. 7.5.

BACKGROUND

On October 7, 2016, Hurricane Matthew made landfall in the Savannah, Georgia ar{
(Doc. 16, p. 2. It caused considerable damage along the Wilmington River where the salvage
issue occurred. Id.) The hurricanédestroyed’Defendant Claudia N. Gaugkf‘dock and the
boatlift securing [her] vessélthe MIST APPROACH- (Doc. 23, p. 2.) Inthe pcess, Hurricane
Matthew deposited the MIST APPROACH, whitdid beefiastened to theaisedboat lift, directly
beside a dock locatetbur houses down from Defendamtwaterfront residence along the
Wilmington River. [d. at pp. £2.) The hurricane pulled the ves$away from its mooring and
pushed it partially ashorelown river. (Doc. 1€, p. 3; doc. 16, p. 2.) The MIST APPROACH
came to resbn, and was surrounded by, hurricane del{fimoc. 23,p. 2.) From this position, the
MIST APPROACH was at least partially grounded with its bow resting on a evelayof the river
bankand its starboard side touching the dsckecond piling from the shorgSeeDoc. 251,

pp. 1-13(photographs provided by Defendant taken prior to salyatpc. 164, pp.10-23 28

! The MIST APPROACH vessel is a 2007 Grady White 228 Seafarer owned by Defendant. (Pot; 23,
doc. 167, p. 2.) The Grady White 228 Seafarer is dd& walkaround cabin boat designed for saltwater
offshore fishing function as well as inshore useGradyWhite Boats, Seafarer 228 Models,
https://www.gradywhite.com/models/walkaroucabins/seafare228/ (last visitedsept.3, 2019).
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(photographs provided by Plaintiff taken at the time of salvagg® alsadoc. 165, pp. 214
(higher quality versions of Defenddist photographsfiled by Plaintiff).) It remainedin this
positionuntil Plaintiff removed the vessel on October 18, 2016. (Doc. 23, p. 3.)

When Hurricane Matthemwade landfall Defendant and her husband, Mr. Scotttisel,
were evacuated out of stabted did not return home until October 9, 2016. 4t pp. +2.) During
the interim, Mr. Birthisel reported the hurricane to the véssaburance compgmand hadan
individual named LeoBarnardtie thevesselto theadjacendock. (d. at p. 2; doc. 32, pp-5.)
Following the hurricane, Plaintiff JSM MarineLC, a company specializing immarine
construction, towing, salvagand related operations, came to the Wilmington River to provide itg
services in the pogturricane cleanup and recovery effort. (Doc. 16, )p.Upon first surveying
the relevantscene,Plaintiff’s general mangeMr. Karl Robin Rodgers, noticed the MIST
APPROACH sitting'aground” on the “riprap bank of the river and surrounded in debris.} (ld.

At this time, however, Plaintiff did not perform anylhsge services on the MIST
APPROACH desiite Mr. Rodgersopinion that the vessel faced the specter of additional damags
due to its precarious positionld(at pp. 45.) Plaintiff declined assist to the MIST APPROACH
initially because it'was engaged in other work at the titngld. at p. 5.) Days later, bfore
engaging inthe salvage operatioriir. Rodgers approached the persons occupying the property
where the MIST APPROACH lay to inquire if they were the owiérthe boatand discovered
they were not. I(l.) Nonetheless, Mr. Rodgers asked for, and received, their permission to acce

theriver bluff located on their property in order to salvage the vessg). (

Meanwhile,Mr. Birthisel had returned to the area and began periodically checking on the

MIST APPROACH. (Doc. 23, pp. 4, 10.) Over the course of at least five visits, the MIS]

APPROACH remained unmoved and tied to the neigltawck without incurring any additional
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damagé’ (Id.) On October 17, 2018, the day before Plaintiff engaged in salvage operations,
adjuster of the vesseslinsurer, Mr. Robert Egbert, came to inspaad hedid not observe any
severe structural damageld.(at p. 3.) According to Defendant, theessel was basically
immobilized due to the debris.(Id.) Further,Defendant states the vessel was not leaking any
fuel or lubricant, had not taken on any water, and had not sustained any observalgle filam
thedock or fromnearby rocksind debris. (Id. at pp. 34.) From the end of Hurricane Matthew
until Plaintiff retrieved the boat from the debris, Defendant asserts the MIST APPROACH h4
been in the same situation for over a week“a@udtained no damage as a result of that situation.
(Id. at p. 4.) Defendants insurer had planned tarrange for someone tow the vessel from [its]
location,” but Plaintiff s salvage operation took place before these arrangements could be ma
(Id. at p.3.)

On October 18, 2016, Plaintiff returned to the subject portion of the Wilmington River an

salvaged the MIST APPRQ2H. (Doc. 16, p. 5.) Plaintifivas unsuccessful in its attempt to

identify and contact Defendant, and so it undertook the salvage operation without Dégendant

permissiort: (Id. at pp. 5, 7.) Indeed, Plaintiff rendered salvage services to the MIST@RER

2 Plaintiff likewise states the MIST APPROACHVas in the same positibrat the time of salvage as it
was when firsbbserved days prior. (Doc. 16, p. 1.)

3 Additionally, by way of her husbatsldeclaration, Defendant also claims the MIST APPROACH could
have extricated itsetfunder its own powerif the surrounding debris had been cledteelcause the engine
was $ill operable? (Doc. 25, p. 3.) In his declaration, Mr. Birthisel also claims the onlyaatedamage

to the engine was to its casindd.] However, other than the naked assertion itself, Mr. Birthsiel offers no
support for his claim that the MIST APPROACH had an operable engine and the potentredve itself
from the debrisstrewn bank of the Wilmington RiverSée generallid.) Plaintiff staunchly disputes this
claim and argues it is belied by Defendargadmissions, Mr. Birthised earlierdeposition testimony, the
testimony of other witnesses, and repair recor@eelDoc. 36, pp. 67, 16-17.) Although this issue is
discussed irdepth below, the Court notes here that undisputed evidence shows the MIST APPROACH
engine was replaced after repair estimates projected the cost of repair incfX&2890.00 $eeid. at
p.17; doc. 167, pp. 2, 6.)

* Plaintiff attempted to locate Defendant by consulting with the Georgia Depaniigatural Resources
based on the MIST APPROACSistateregstration, buits search proved fruitless because the vessel had
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without “being required to do so by existing duty or special contrgtd. at p. 5.) According to
Plaintiff, the dayof salvagewasthefirst time it“approached the vessel closely enough to see its
condition.” (Id.) Upon inspection, Plaintiffsserts the MIST APPROACH wa&rounded on
rocky riprap’ and “chafing against the piling of [the do€k] had sustained hull, rail, and engine
damage; and was surrounded by debris that was itself chafing against th€ldgaPlaintiff did
not observand was never aware afiyone tendingp the vessel. Id. at p. 7.)

The salvage operatidn extricate the MIST APPROACH from its temporary resting place
was no easy tasK:It took [Plaintiff] with a crew of four individualsoughly 40 marhours over
the course of a full dag work to remove the vessel from its perilous condition and detiver i
safe storagé. (Id. at p. 8.) In this process, Plaintiff utilized a 8@t barge, a 3%on crane, a
push boat, a work skiff, tackle gear and slirgsuck withan attachettailer,andother equipment.
(Id.) To retrieve the MIST APPROACH, PHdiff had to cut away rock debris, rig the vessel to
the craneanduse the crane to lift the vessel fromdisbristadenposition (Id.) Once Plaintiff
lifted the MIST APPROACH by crane, it placed the vessel initilenington Rver and towed it
by boatto a nearby rampvhere it was then put on a trailer and transported to a storage facility fg
safekeeping.ld.) Plaintiff' s salvage of the MIST APPROACH was successiull no additional
damage was inflicted during the procédsd.) Based on the amount of time, resources, and labor
expended by Plaintiand in consideration of the vesseéstimated repair cost (ranging from
$36,546 to $38,696as well as its estimated pastsualty value (ranging from $30,000 to

$35,000)—Plaintiff invoiced Defendat in the amount 0$7,144.00 for the salvage servicekd.)(

not yet been properly registered. (Doc. 16, p. 7.) Plaintiff also contacd@d\8én its effort to identify
the owney but the MIST APPROACH was not in the SeaTdatabase. 1d.)

®> For extensive photographs of Plairifsalvage operation and the state of the MIST APPROACH on the
day of the salvage, see Document Numbe# B pages ten through nineipe.
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From Defendans perspective, however, Plaintdf services werainwanted and the
vessels removal unnecessary. (Doc. 23, p. 4.) Infact, when Mr. Birthisel becametlagvi&ST
APPROACH had been moved, he reported it missing to the Chatham County Marine Ratrol.
at p. 5.) As a result, Mr. Rodgers was arrested and charged with felony theft by takihgt but
charge waslismissed andisposed of on August 27, 2019, by an orderadle prosequf When
Defendant eventually learnddat Plaintiff's aim was toconducta lawful salvageof the MIST
APPROACH she refused to pay for the invoiced services. (Doc. 16, p. 9.)

Plaintiff and Defendant attempted to settle the mabigr quickly became mired in
contentious negotiations that failedsegid. at pp. 9-11; doc. 23, pp. }4L7.) OnJune 19, 2018,
Plaintiff JSM Marine LLC filedthe irstantComplaint in Admiralty seeking recovery of a salvage
award in the amount of $7,144.00. (Doc. After a less than amicable discovery pericbe(
e.qg.,docs. 31, 36, 39), the case is now before the Court on Plantifbtion for Summary
Judgment and Attornéy Fees, (doc. 16), and Defendantounter Motion for Attornég Fees,
(doc. 31).

STANDARD OF REVIEW

Summary judgmentshall’ be granted if‘the movant shows that there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as ahattér Fed.

R. Civ. P. 56(a). A fact tsmaterial if it “might affect the outcome of the suit under the governing

law.” FindWhat Invr Grp. v. FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011) (quoting

& SeeChatham County Court Case Search Syséesilable athttps:/cmsportal.chathamcounty.org/portal
(click on “Smart Searchicon; then search for SPCRD853%J3 Superior Court Proceedings) and
N161166 MagistrateCourt Proceedings) dRodgers, Karl Robin) (last visited Sept.,2019). Because
Defendarits husband contacted the Chatham County Marine Patrol, Plaintiff ultimmeteiped the MIST
APPROACH to law enforcement rather than to Defendant. (Doc. 16, p. 8 n.3.)




Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A disputgemnuine” if the

“evidence is such that a reasonable jury could return a verdict for the nonmoving party.” Id.
The moving party bears the burden of establishing that there is nmgatispute as to

any material fact and that it is entitled to judgment as a matter ofSa@Williamson Oil Co. v.

Philip Morris USA 346 F.3d 1287, 1298 (11th Cir. 2003). Specifically, the moving party mus

identify the portions of the record whichtaslish that there are rigenuine dispute[s] as to any

material fact and the movant is entitled to judgment as a matter 6f ls@ton v. Cowart, 631

|

F.3d 1337, 1341 (11th Cir. 2011). When the nonmoving party would have the burden of proof at

trial, the moving party may discharge his burden by showing that the record lacks evidence
support the nonmoving patty/case or that the nonmoving party would be unable to prove his cag

at trial. Seeid. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)). If the moving party

discharges this burden, the burden shifts to the nonmovant to go beyond the pleadings and pr¢
affirmative evidence to show that a genuine issue of fact does gxiderson, 477 U.S. at 257.

In determining whether a summary judgment motion should be granted, a court must vig
the record and all reasonable inferences that can be drawn from the record in adigavarable

to the nonmoving partyPeekA-Boo Lounge of Bradenton, Inc. v. Manatee County, 630 F.3d

1346, 1353(11th Cir. 2011) (citingRodriguez v. Ség for Degt of Corr, 508 F.3d 611, 616

(11th Cir. 2007)). However, “facts must be viewed in the light most favorable to the nomgmovi
party only if there is agenuine’ dispute as to those factsScott v. Haris, 550 U.S. 372, 380

(2007). TT]he mere existence of some alleged factual dispute between the parties will not def
an otherwise properly supported motion for summary judgment; the requirement is thdtether

no genuine issue of material fécid. (emphasisndcitationomitted).
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DISCUSSION
Since time immemorialand as far back as the colonial era in American jurisprudence
marine salvage hagecognized the principle of offering a reward for the saving of imperiled
maritime property 3A Beredict on Admiralty § 7th ed.2019) This venerable principle of
law is centrally concerned with“the preservation of property on oceans and waterivays.

ColumbusAmerica Discovery Grp. v. Atl. Mut. Ins. Co., 974 F.2d 450, 460 (4th Cir. 1992)

(citation omitted). The law of salvage compensates those wblontarily endeavor to protect
maritime property as a matter of public policy to encourage seamen to render aid in emergen

situations” Cape Ann Towing v. M/Y'Universal Lady, 268 F. Appx 901, 902n.1 (11th Cir.

2008)(per curiam)citation omitted) Uniquely a part of maritime and admiralty law, an award of
salvage is not merely one qtiantum merifor services rendered; ratheyalvage provides the
successful salvor a bounty to encourage the preservation of life and property imperiledeay the

and to foster maritime commerc&eeThe Blackwall 77 U.S. 1, 12, 141869) see alsMason

v. Ship Blaireau, 6 U.S. 240, 266 (1804escribing maritime salvage law as'liberal and

enlarged compensatory system)
Thelongstandinglements of a salvage award claim were articulated by the Supreme Col
of the United Statemore than a century ago in The Sabine, 101 U.S. 348 (18%®)ecently
reaffirmed by the Eleventh Circuit Court of Appedithe Supreme Court held thdt]hree
elements are necessary to a valid salvage claifkmarine peril. 2. Service voluntarily rendered
when not required as an existing duty or fromecsd contract.3. Success in whole or in part, or

that the service rendered contributed to sswtcess’ Girard v. M/V“BLACKSHEEFP', 840

F.3d 1351, 1354 (11th Cir. 201@lteration in original{quotingThe Sabine, 101 U.S. at 384




(citing Legnos v. M/V Olga Jacob, 498 F.2d 666, 669—71 (5th Cir. J97#he Eleventh Circuit

reiterated that, as a matter of public policy, salvage law encourages mariners fosditdisiress.
Id. “Specifically, the law of salvage aims to indua# to render aid in the face of marine peril

.. ‘and to do sbeforeit is a deor-die wager with high risk8. 1d. (emphases in originafjjuoting

Legnos 498 F.2d at 67landMiss. Valley Barge Line Co. v. Indian Towing Co., 232 F.2d 750,

755 (5th Cir. 1956)).

In this salvagecase there is no dispute that Plaintiff acted voluntarily and successfully
when it removed Defendant’s vessel from the bank of the Wilmington Ri8eeDcs. 16, 23.)
Thus, onlythe first element, whether the MIST APPROACH was in a stdtenafine peril is at
issue. The Court first addresses thmarine peril issuein the context of Plaintiff’'s Motion for
SummaryJudgment beforeonsideringhe partiesrespective requests for attorngyees. As set
forth below, the Court finds the undisputed facts establish thatagine peril existed Thus,
Plaintiff is due summary judgment on its salvage claim.

l. Plaintiff JSM Marine LLC ’s Motion for Summary Judgment (Doc. 16.)

Plaintiff contends thiss a“straightforward’ salvage case because undisputed facts
establish thathe MIST APPROACH wasunquestionably in a state of pé&ril(Doc. 16, p. 1.)
Plaintiff' s centrdly arguesthat Defendans vessel was both stranded and grounded on the rive
bank and that situation ispeer sestate ofmarine perilunder applicable case lawld. at pp.13—

18.) In particularPlaintiff avers the MIST APPROACHw~as grounded on rock, without power,
and incapable of removing itself from its predicament. It had sustained damatyewiise

continuing to sustain damage, and was surrounded by elements (rock, debris, and the pier

" In Bonner v. City of Prichard61 F.2d 1206, 1209 (11th Cir. 1981) (en banc), the Eleventh Circuit Cour
of Appeals adopted as binding precedent all decisions of the former Fifth Cinod&chdown prior to
October 1, 1981.
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example) that threatened future hdrnfid. at p. 17.) Plaintiff argues, moreover, that Defendant
admitted the MISTAPPROACH was incapable of removing itself frahe hurricane-debris
strewnbank thereby establishing thenarine peril element. (Id. at p. 16 n.9.)Lastly, Plaintiff
contends that, irrespective of whether the MIST APPROACH had been tied to ket daced
“at least some marine petilyhich is all the law of salvage requiredd. @t pp. 17-18.)

In response, Defendant asserts that factual disputes surrounding the MPRDAEH s
condition and location preclude summary judgment. (Doc. 235ppl1-14.) Specifically,
Defendant disputes that the MIST APPROACH was incapable of removindritealits location
next to the dock and disputes that the vessel had actually run agrddndt pp. 34, 9-11)
Defendant submits that thegessel was najrounded . . . [r]ather, it was sitting on and surrounded
by debris from the hurricarfe(ld. at p. 2.) Furthermore, Defendant argues there genserule
of marine peril with respect to grounding, and she asgmrtiacts of this case are distinguishable
from those cases where courts found grounded vessels to be in marine peril as a raattefdof |
at pp. 911.) In sum, because the MIST APPROACH had been tied to the dock and had beer
the same position for ten days, Defendant contends there was no emergency or matiperperil
which to act. Id. at pp. 78.) At the very least, Defendant argues these undisputed facts create
issue as to whethétaintiff had a reasonable apprehension that Deferslaassel faced marine
peril. (Id.at pp 12-14.)

In reply, Plaintiff asserts that Defendastposition is contrary téthe great weight of
authority establishing that grounding and stranding each congiéutgemarine perils and that
Defendant fails to providéeven a single case addressing a grounding or a stranding that suppo
her position in this mattér. (Doc. 36, p. 1.) Thus, Plaintiff argues the MIST APPROACH was

under marine peril as a matter of laid. @t pp. 26.) What is more, Plaintiffontends Defendant
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has changed its position based on sham declaration testifridefendant, apparently realizing
tha its previous discovery position that the [MIST APPROACH] was so high up the shibre an
aground that it was not going anywhere actually establishes marine peril, has scexygrsmthis
dispositive testimony by apparently arguing both that the vessel could move and that it cbuld n
(Id. at pp.1-2.) Plaintiff insists the Court should reject this evideraghich concerns the vessel
alleged grounding and inoperable engirgs impropdy inconsistent with previously sworn
statementsand furthermaintans that even with this evidengea marine peril has still been
established under the law of salvagkl. &t pp. 6-19.)

A. Whether to ConsiderDefendant s ChallengedDeclarations

Defendant attempts to creatiksputes of material fact by relying on the respective
declarations of Mr. Birthise(doc. 25)and Mr. Egbert, (doc. 26). Plaintiff argues the Court should
exclude certain portions of these declarations as contradictory to prior testinocnynehtary
evidence, and unwithdrawn admissions, or because they are unsupported by persondg&nowl
and concern improper expert testimony. (Doc. 36, ppl4) Defendant did not respond to these
arguments or attempt to justify theclarationsinconsistencies the first instance.

Plaintiff first asksthe Court to not consider Mr. Birthisglavermerg: that “[t]he vessel
was in a marsh area . . . and was not grounded on focksherwise, instegdhe vesselvas
sitting on top of debris from the hurricdnand that'the vessel could have been removed from its
location under its own powé@f the debris were removethecause the engine was still operdble
(Doc. 25, p. 2, 3. Plaintiff contends these statements contradict Deferglamwithdrawn
judicial admission, Mr. Birthisét deposition testimony, and other evidence of record. (Doc. 36

pp. 11-16.) The Court agrees.

11
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In discovery, Defendant admitted that the MIST APPROAG@Idsunable to move under
power or maneuverut denies that it was salvageédDoc. 163, p. 2(emphasis added).) Federal
Rule of Civil Procedure 36(lp)rovides thadiscovery admissions afeonclusively established
unless the court, on motion, permits the admission to be withdrawn or anfeAdimlissions not
withdrawn or amended cannot be rebutted by contrary testimony or ignored Ggtitie See

Williams v. City of Dothan818 F.2d 755, 762 (11th Cir. 1987Because Dothan never sought

to withdraw or amend its admission, the court was not free to rejettdhislusively establishéd

fact even if it'[found] more credible the evidence of the party against whom the admissior

operate” (quotingBrooks VillageN. Assocs. v. General Elec. C&86 F.2d 66, 73 (1st Cir
1982)) Consequently, Defendasttlear admission that the MIST APPROACH could not move
under power or maneuvand its failure to move to withdraw that admissmovide enough
reasonalone to eject Mr. Birthisels contradictory declaration.Further, this unwithdrawn
admission onclusively establisgtsthat Defendang vessel was incapable of removing itself from
the subject location.
Although not necessary to rejédt. Birthisel's statemers on this pointthe Courpauses
to briefly comparehis contrary deposition testimony because the stark inconsistencies give t
Court great concern. When additionally compared to the photographic evidence of record, |
Birthisel' s declaratiorihat the MST APPROACH was not grounded and could remove itself is
revealed ashamevidence. For example, lsis deposition, Mr. Birthisel testified to the following:
Q. Looking at that photograph, the next one and the other photographs in that
pocket, wouldyou say that those photographs show that that boat is rubbing up
against the pylon?
A. No, it wasnt rubbing. It wasrit even moving.It was all the way up, so there
was very little water up there at all, if any, beca{ijewas sitting on a bunch
of trash and stuff.Well, you can see some of it right there. | mean,/dhat

there was some water over there, but not over here where the boat was sitting.
Thats why | wasiht worried about itbecause | knew it wadrgoing anywhere.

12
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(Doc. 27, p. 12 (emphasis added).)

Q. So its your testimony that based on how much water is under the boat in those

pictures that you don't think that boat could have moved at all?

A. Oh, no.l knew it couldft. | knew we were going to have to somehow get

somebody to lift it out of there because it was sitting on top of too much stuff

A. The way our boat was sitting | didrsee it going anywherejoving or anything.

You know, if it was half in the water or half on sandy bethat would be a
little bit different, but that was sitting on so much wood and stufferneath it
that it wasrt—it wasrit going to move anyway.

(Id. at pp.13, 42 (emphasis added).)

The inconsistencies regarding the MIST APPROAS IHaneuverability could not be more
obvious. In one breath Mr. Birthisel states the vessrlld not have moved at all, and thédtias
all the way up sitting on debris and away from water such titavasrit going anywherewithout
getting “somebody to lift it out,(id. at pp. 1213), but in the ext he states that the vessegquld
have been removed from its location under its own because the engine wasrablgidoc. 25,

p. 3). A courtmay “disregard an affidavit as a matter of law when, without explanation, it flatly

contradictdthe affiants] own prior deposition testimony for the transparent purpose of creating

genuine issue of fact where none existed previguBlyrcron v. Mail CtrsPlus, LLC 843 F.3d

1295, 1306 (11th Cir. 201€gitations omitted) The Court does so here.
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FurthermoreMr. Birthisel' s declaration that the MIST APPROACHKas not grounded
on rocks$ and that he dogsot believe [it] was groundgd(doc. 25, p. 2)is incompatible with
the photographic evidence adduced by both partides case.When Plaintiff arrived to salvage

the MIST APPROACH its bow had clearly run aground and was partly resting on noky. r

(Doc. 16-4, pp. 11, 21.)

14




Prior to this pot, when Defendais insurer Mr. Egbert came to inspect the veasdlthe
water was at a lower tidthe MIST APPROACHad run aground on both the river bank and the

debris-covered bed:

(Doc. 16-5, pp. 4, 6.)
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It strains credulity to claim the vessel wast on rocks when the photographs
unquestionably show the bow resting on godiprap and the rivetbank ground. Moreover as
evidenced by photographs depicting Plaitgiffmployees standing and working the subject
debris ata higher tide, (doc. 1@, pp. 64, 66, 69, 71, 74he debris itself was on firm ground.
Thus, even if the debris was removed, the boat would have been on that same firm grod
Meaningthe MIST APPROACHI sitting atop this debrisyas grounded or had rdaground” in

themaritimesense of those word§ee8 Benedict on AdmiraltyNautical Glossary7th ed.2019)

(defining “aground”as “[w]holly or partially resting on the bottdljy Ashore,BlacKs Law
Dictionary (11th ed. 2019jJequating “ashore'with “aground” and defining the word relative to
ships a$ having the bottom on the ground and therefore strande@iven that this debris could
support the vessel and peoplihout it or them falling intahe shallowwater below, and that the
vessel could admittedly not moveis clear thathe MIST APPROACH had run aground and
become strandeahd that MrBirthel’s declaration to the contrary is sham evidehdée amount
of water present there, even at higtheti was not sufficient to bring the MIST APPROACH

afloat'® and thus, it is only reasonable to conclude that Deferslaassel was grounded on both

8 See alsoAground, CambridgeDictionary, https://dictionary.cambridge.org/us/dictionary/english/

aground (definingaground as“touching the ground below the wdter a boat beingunable to move
because it is touching ground or in a place where there is very little’ et vsited Sept. 3 2019);
Aground,Google Dictionary https://www.google.com (searthground definitioh) (defining“aground
relative to ships aslying on or touching the ground under shallow watar as beindg'on or on to the
ground under shallow watérand noting*‘aground is synonymous wittiashoré and“grounded) (last
visited Sept. 32019).

° In addition, the Court discerns amithority, logic or principled reason to distinguish between a vessel
being “grounded on actual terra firma and beirfggrounded on rocks or other similar hazardous
conditions, such as hurricane debr&ee3A Benedict on Admiralty 8 19 (7th ed. 20197 (ship usually
finds herself in that situation [of being stranded] by grounding in shoal waterd, bar, reefs or cks,
and, in general, going wherever a vessel shoutjn

10" Although the photographs make this point plain, Mr. Birthisel stated as muts @eposition: The

water was'[m]aybe[underneath] the middle of the boat. It wouldbe three quarters, maybe a quarter
about. It wastt moving the boat. It wastlifting the boat up. ... | knew [the water] couldimove the

16

nd.



the river bank and hurricane debrsor all of these reasons, the Court disregards Mr. Birtkisel
declardion to the contrary.

Second, Plaintiff asks the Court to disregard Mr. Birthisalverment thathe vessés
“engine was still operabiland “did not sustain any damagether than to its casing, (doc. 25,
pp. 2-3). (Doc. 36, p. 17.) To begin, thisement is inconsistent with Defendanjudicial
admission that her vessehas unable to move under power or manetivéboc. 163, p. 2.)
Further, at his deposition, Mr. Birthisel testified that replaced the engine rather than go through
all thewire and harness and all that stuffDoc. 27, p37.) Repair estimates show that the cost
of making these engine repairs, which included replacing the main and ignition wiringdesrne
among other parts, would have exceeded $3,000.88e0oc. 167, pp. 2, 6.) This evidence
establishes that the MIST APPROACH’s engine was not operable at the time of s@ihge.
than Mr. Birthisels declaration, there is simply nothing in the recorddbatradicts that evidence
Even Mr. Birthisel fés to provide any corroborating detail, such as a statement that he tested the
engine or that it functioned in a specific instance {hosticane. Thus, because Mr. Birthisel
engine declaration is inconsistent with his deposition testimony as wak asgair records and
Defendant’s admission, the Court disregards it.

Lastly, Plaintiff asks the Court to disregard both Mr. Birthsehnd Mr. Egbers
statemerd that any damage sustained by the MIST APPROACH was caused by the hurricane
instead of thenearby dock and debris, (doc. 25, pp3;2doc. 26, p. 2). (Doc. 36, pp.41R.)
Although it ispatentlytrue that neither Mr. Birthisel nor Mr. Egbéxdve any personal knowledge
of how the MIST APPROACH became damagatkither of them were witnessesHarricane

Matthews destruction along the Wilmington Rivethe Court finds these avermemegarding

boat]. | knew we were going to have to somehow get sodyeto lift it out of there because it was sitting
on top of too much stuff. (Doc. 27, p. 13.)
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the cause of the vesseldamagdargelyirrelevantto the issue of marine pepresented by this
case."To determine whether a maritime peril existibe, Court examines whether, at the time the
assistance was rendered, the ship was in a situation that might expose her todsssaiiaah’

Klenner v. M/Y EL PRESIDENTENo. 1260642CI1V, 2012 WL 3150050, at *11 (S.D. Fla. Aug.

1, 2012)(citation and internal quotations omittedY.herefore,the precise cause of the MIST
APPROACHSs damage, whether it be the hurricane or the vesmadting placdargelyis of no
momentbecausehe issueof marine peril turns on the MIST APPROAGHsituationwhen
Plaintiff rendered salvage serviceMoreover, even if theurricane caused the past damage to the
MIST APPROACH, that does not negate the potential for future damage to the vess
Accordingly, thesecausationdisputes which concern events that precede Plaistiffctionsare

of no moment.

In sum, to the ernt Mr. Birthisels declaration contradicts judicial admissiarsthe
evidence of record, the Court declines to consider it. As such, Defendalnce on these
statements will not suffice to create factual dispotestherwise preclude summary judgment.

B. Whether the MIST APPROACH was in*“Marine Peril”

In decidingwhether avessel was imarineperi, the Court looks to theessels situation
“at the time the assistance was rendérdéd. This “determination must be made in light of the
circumstances as they appeared at the time of the [salvage] and not from hihdsighCity of
N.Y., 534 F. Supp. 2d 370, 377 (E.D.N.Y. 2008)ation omitted). The marine petdanger need
not be immediate or actuahll that is necessary isr@asonable apprehension of périM/Y EL

PRESIDENTE 2012 WL 3150050, at *1{citing Fort Myers Shell and Dredging Co. v. Barge

NBC, 404 F.2d 137, 139 (5th Cir. 1968)}.is enoughthat, when salvage services are rendered,

“the vessel has encounteredly adamage or misfortune which might possibly expose her to
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destruction if the services were not rendére@ayere v. Malta Mediterranean Shipping,Q\o.

CIV. 12-1122 GAG/SCC, 2012 WL 3112330, at *2 (D.P.R. Apr. 4, 2Q#2pting Clifford v.
M/V Islander, 751 F.2d 1,56 (1st Cir. 1984)) “The degree of per-whether slight or serious
can affect the amount of the award, but not the establishment of salvage 'se3did&enedict on
Admiralty 863 (7th ed2019) A “marine peril determination is within the district colstsound

discretion, subject to clearly erroneous revieBeeFlagship Marine Servs. v. Belcher Towing

Co,, 966 F.2d 602, 605 n.3 (11th Cir. 1992).
As is relevant here, most courts consider a vessahrd grounding [to bg}er semarine
peril.” Cayere2012 WL 3112330, at *Rollecting cases)* “A vessel driven aground, on rocks,

shoals, or reefs is a classic example of a ship in maritime’pEnile v. Rockwood, 895 F. Supp.

306, 309 (S.D. Fla. 1995}t is idle to arguehat a ship aground in shallow water on a sea beach

exposed to wind and wave in the hurricane season, is in a safé @ecaldamiz v. Th. Skogland

& Sons, 17 F.2d 873, 874 (5th Cir. 192A) vessethat isstranded on somémpedimentary form
and requing pulling power to get her off receives a salvage service and not simple tovége.
Benedict on Admiralty § 192 (7th e@019) If a vessel has beetdriven ashoré and is
“unnavigable,” thervoluntarily provided service that results in the vésselonsequent ultimate
safety or recovery . .is a salvage service.ld. at § 63 see alsad. at § 19 {Aiding a stranded
vessel . . . by extricating or relieving it from that position is a salvage séjvieurther,a vessebk
loss of itscapacity b maneuvereither by engine failure or otherwise, generatipstitutesnarine

peril. SeeKlein v. Unidentified Wrecked & Abandoned Sailing Vessel, 758 F.2d 1511, 1515 (11t

Cir. 1985) (maritime peril shown where the vesSebuld not have been rescuedtheut the

1 A vessel is said to bard agrountiwhen it“has gone aground and is incapable of refloating under her
own power. Glossary of Shipping TermsAlliance, https://www.allianceshippinggroup.co.uk/tools/
glossaryof-shippingterms/ (last visited Sept, 3019).
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salvor’s assistancg; 3A Benedict on Admiralty $4 (7th ed.2019) (‘Mechanical difficulties,
machinery breakdowns, damages or losses of rudders or propellers will germgratiya ship to
a greater or lesser degrget? With these genergrinciples in mind, the Courtowexamineghe
particularfacts of this case.

Based on thaundisputedfacts established here, Defendanargument that the MIST
APPROACH was not in marine per#ésts on the following: the vessel was tied to the douk
was being chead on; the vessel had remained in that same position for approximately ten days
without incurring additional, discernable damage; the vessel was not lea&irgy fubricant; and
it was located in a residential area of the rasay fom the perils of the open se&egDoc. 16,
pp. 24, 9-10) For these reasons, Defendant asserts there was no emergency, or reasonable
apprehension of peril, from which to save the MIST APPROACBee(d.) However,this
descriptionomits key facts suounding the vessel’s predicament goaints a famore favorable
picture than the undisputed evidence establishdaurther, as established by the authorities
discussed above, a grounded ship that cannot free itself from its predicameabdsedstand
generally faces marine peril[W]hen a vessel is stranded she and her cargo are practically always
in a substantial peril. Such a vessel is helpless because she cannot pursue her intended voyage c

deal effectively with any emergency which may afisdavigazione General Italiana v. Spencer

Kellogg & Sons, 92 F.2d 41, 44 (2d Cir. 1937).

12 The court inKlein construed thémarine peril element tarequire salvage claimants to show that the
vessel could not have been rescued without the sadvassistance.758 F.2d at 1515. Recently, however,
the Eleventh Circuit determined that this added requirement is no longer good lawm/V
“BLACKSHEEFP, the Eleventh Circuit held thaflein’s addition to the'marine peril showing“is
inconsistent with both Supreme Court precedent and binding circuit preesightthe court expressly
discarded it. 840 F.3d at 1355 & n.2. In doing so,Ni¢ “BLACKSHEEP Court found that the
requirement“undercuts the policy interestof sdvage law by too narrowly limiting the ability of
prospective salvors to recover an awald. at 135455. Based on this rationale, a vessdleing in a
situation where it can not be rescued without the assistance of a salvor remains a strnoimgféactoof
finding marine peril.
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Here, the MIST APPROACH was grounded upon both hurricane debris anndkigdbank
of the Wilmington River, a position which left it stranded because it coufthmmte under power
or maneuvef. (Doc. 162, p. 2.) As Defendant state$[tlhe vessel was basically immobilized
due to the debrisand required someone to tow [it] from the locatidn(Doc. 23, pp.34.) Itis
undisputed that, to free the MIST APPROACIT its grounding, Plaintiff had to lift it with a
crane and then tow it away. (Doc.-46pp. 23-28.) Although the MIST APPROACH had been
secured to the dock and hadjuablysuffered no additional damage sincegitsunding, the vessel
remained in a situation where'itould not have been rescued without [] assistankgein, 758
F.2d at 1515. The undisputed fact remains thtae MIST APPROACHwas stranded atop
hurricane ébrisand rocky riprapunable to free itself without the assistance of a s&fvor.

Moreover, because an actual stranding is inherently fraught with ‘fsailage awards
have been granted even where the vessel could safely have remained groundéuwdfdimite

period of time. Markakis v. S/S Volendam, 486 F. Supp. 1103, 1(B)D.N.Y. 1980) seeThe

St. Paul 86 F.340, 343 (2d Cir. 1898) (affirming salvage award for ship that had been strandg

on a beach for eleven days, even thougmight haveremained there in safety for an indefinite
time,” because the stranding exposed the ship to fuftheterioratioh and prevented it from
serving its“purpose”as an ocean liner)Notwithstanding any damage or peril caused by the

grounding in the first istance, a strandedesselnecessarilyremains susceptible to thever

changing costatlements, thereby placing it in a reasonable apprehension of further mailine pef

SeeAtl. Towing Co. v. The Caliche, 47 F. Supp. 6104615(S.D. Ga. 1942fdetermining that

removal of tanker from a thregay strandwas asalvage serviceand that the peril came from the

stranding“on dangerous shodland the dangers inhereantstranding itself and those particular

13 Indeed, Defendant had planned to hire a marine towing company teedtrevessel at some point.
(SeeDoc. 16, p. 3.)
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to the South Atlantic ast). This is even more the case here, where the MIST APPROACH wa
stranded in a precarious situation rather than simply on a beach.

Againstthe wellrecognizedsalvage lawdiscussed herejiefendantails to offer a single
caseholdingthat a vesselvhich is grounded upon dangerous objects and which is incapable g
dislodging itself under its own power was nevertheless found to be free from marihe
Defendant refers to several cases where courts found that a marine peril digthoduesimfy,
none of those cases involve a grounded and stranded vessel, (doc. 28).ppe@MV/V Islander,

751 F.2d 1, 7 (1st Cir. 1984) (ship neither grounded nor stranded); Lay v. Hixson, 905 F. Supp

1256, 1260 (S.D. Ala. 201Z¥ame);Phelan v. Mingesl70 F. Supp. 826, 828 (D. Mass. 1959)

(same). At best, Defendant refersRime, 895 F. Supp at 310 areptune MaritimeCo. of

Monrovia v. Vessel ESSI CAMILLAS62 F. Supp. 14, 225(E.D. Va. 1982)but these cases are

alsomateriallydistinguishabldrom the facts and issuégre

In Fine the courts contra marine peril finding rested on the now discardiue
requirement that a successful salvor must have actedsituation of maritime peril from which
[the vessel] could notadve been rescued witho[ithe salvors] help.” 895 F. Supp. at 310.
Moreover, there the vessel was resting on the bottom of a channel rather than on jaggatehurr
debris and rockriprap Seeid. Further,it is undisputed that the MIST APPROACH régal
assistance to lsislodgedrom its grounding. In Neptunethe courts contra marine peril finding
did not concern the salvage of a grounded and stranded vessel; instead, the court found no m
peril where a temporary grounding prevented twdided ships from*drifting further out of
control and incurring further damagand where the ships later went on their own wage562
F. Supp at 20, 2825. These casethusfail to support the notion that a vessel which has run

agroundjn a situation where is strandednd unable to free itself, does not face marine peril.
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The undisputed facts of this case estabjistt such a situation, and under the law of

admiralty and maritime salvage, the Court finds that the MIST APPROACHwaarine peril

at the time of Plaintifs salvage. To rehash, Plaintiff arrived on the scene to find the MIST

APPROACH aground on the bank of the Wilmington River, sitting atop rocks and extensiy
amounts of perilous hurricane debri$n its situation,the MIST APPROACH was stranded
because it was incapable of extricating itself from its predicanwhtle the MIST APPROACH
arguably had not sustained any additional damage following HurricaneeWadtid was tied to a
dock, without the assistance of Ri&ff, the MIST APPROACH remained exposed to the elements
during hurricane seasamd the additional peril posed thereby. Defendant both judicially admitteq
and provided extensive testimonial evidence that the MIST APPROACH re@ssedance in
order b become dislodged frorits grounding. There is nothing before the Court to suggest
Defendant could have somehow floated the MIST APPROACH to safety. Lying helglegs al
the bank of the Wilmington River, grounded atop hurricane debris with its bow lodged along t
rocky riprap, Defendarg’vessel was plainly in a state of marine peril.

Because the MIST APPROACIHtas grounded and stranded in this manner, the Court
concludes as a matter of law that Plaintiff has established the existence of a mdtine p

C. The Salvage Award

The amount of a salvage awdid largely a matter of fact and discretion, which cannot be
reduced to precise rules, but depends upon a consideration of all the circumstancesasdetach

The Connemara, 108 U.S. 352, 359 (188®8) calculating an award of salvage, courts consider

the longstanding factors established by the Supreme Coufhe Blackval. These factors,

which account for the salva’skill, effort, and risk undertaken, are:
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(1) The labor expended by the salvors in rendering the salvage service.

(2) The promptitude, skill and energy displayed in rendering the service and saving
the property.

(3) The value of the property employed by the salvors in rendering the service and
the danger to which such propevigs exposed

(4) The risk incurred by the salvors in securing the property from the impending
peril.

(5) The value of the property saved.

(6) The degree of danger from which the property was rescued.

Girard v. M/Y Quality Time 596 F. Appx 846, 847 (11th Cir. 201%per curiam) (quotindhe

Blackwall, 77 U.S. at 14).“Consistent with . . . the economic principles underlying the law of

salvage, the only hard numerical limitation [courts have] ever placed onsawagds is the full

value of the salveproperty.” Margate Shipping Co. v. M/V J.A. Orgeron, 143 F.3d 976, 993 (5th

Cir. 1998)(citation omitted).

Plaintiff seeks an award of $7,144.00 for its salvage of the MIST APPROACH. (Doc. 16

pp. 26-21; doc. 161, pp. 3-4; see alsaloc. 1, p. 3.) Defendant does not challetmgdasis ofthe
amount ofPlaintiff s salvage award requestSegDoc. 23, 24.) Thus, the factsegarding the
salvage award calculatiaet forth by Plaintifin its requiredact statement, (doc. 16-1, pp. 3—4),
are deemed admitted. Local R. 56Ihe Court nonetheless appraises Plaistifeéquest in light
of these admitted facts and theplicable factors.
(2) Labor Expended

The Court finds that Plaintiff and its crew of four employees expended approximatgly for
(40) total hours of labor, over the course of a full’dayork, to salvage the MIST APPROACH.
(Doc. 161, p. 3.) This includes the time it took remove the vessel from its grounding, tow it to
nearby boat rampand then deliver it to safe storag@d.) Moreover, the labor expended here

involved the use of skilled employees capable of operating a crane and other heavy equipmer
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(2)  The Promptitude, Skill, and Energy Displayed

The Court finds that whel Plaintiff was not prompt in its servieehaving waited some ten
days to returtio the MIST APPROACH for salvage after first finding it in perit was skillful.
The salvage of the MIST APPROACH required the use of afd@0barge and a 3ton crane,
amang other equipment.ld.) Plaintiff s crew, while working atop extensive hurricane debris,
had tq among other thingsjg the vessel ta craneto lift it from its grounding, beforenarine
towing and then transporting thesselo safe storage(ld.; seedoc. 164, pp. 1691.) To do so
in a successful mannezquired skill, expertise, and energy, which Plaintiff clearly displayed.

(3) The Value of the Property Employed in Rendering Service and the
Danger to Which it Was Exposed

In total, Plaintiff utilized the following equipmenta 13Gfoot barge, a 3%on crane, a
push boat, a work skiff, a truck and trailer, tackle, slings, and other [various] dBac. 161,
p. 3.) There is no evidence regarding the specific valuesoétfuipment, but it is clearly worth a
considerable sum. Nonetheless, given the normal weather and river conditionshnthehi
salvage took place, there was minimal danger posed to Plaintiff's property.
(4) The Risk Incurred by the Salvors
The rsks incurred by Plaintiff were low. While the use of a crane to lift a vessehtgrtai
carries with it some inherent risk, the conditions faced by the salvors did not pose eyapart
danger. The weather was agreeable and the grounded MIST APPR@AG#6ti®nless, allowing
it to be lifted out by the crane in a normal course of fashi8eeid. atpp. 3—-4.)
(5) The Value of the Property Saved

Plaintiff states the value of the MIST APPROACH poasualtywas approximately

$30,000 to $35,008" (Id.) Plaintiff arrived at this number based on advertisements selling the

14 Defendant originally purchased the vessel used, in a private sale at a cost between $434806GMd $
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same or similar boat arMr. Rodgers general knowledge of the boat markdt.)( However this
valuation is not dispositiveThe cost to repair the MIST APPROACH was estimated to be betwee
$36,546 to $38,696, (doc. 46 pp. 23), and Defendartdid haveit repaired, (doc. 27, 87.) A

his deposition, Mr. Birthisel testified that insurance totaled the MIST APPRBAand paid ou
approximately $28,000 to Defendantd.(at p. 33.) Defendant then bought thesselback for
between $10,000 and $12,000d.Y After repurchasingDefendant had repairedat a cost close

in number to the repair estimatedd. @t pp. 3335.) “I nsured value isot definitive, but is at

least some evidence of fair market valuBoat Raising & Reclamation v. Victario. 2:06CV78

FTM29DNF, 2007 WL 4462995, at *10 (M.D. Fla. Dec. 14, 20@#)ng Commercial Union Ins.

v. M/V Bill Andrews, 624 F.2d 643, 649 (5th Cir.1980)). While this evidence does not give

definitive valuation of the MIST APPROACH, it is at least suggestive that Pfasntdnge—
$30,000 to $35,006is within reason. Defenddstinsurance company valued the vessel at
$28,000in totaling it Defendant then spent at least $40,000 to reacquire and repair the MIS
APPROACHTto working order. Consideringall of this evidenceand Defendans admission of
Plaintiff' s facts in this regard, the Court finds that the fair market valtred¥IST APPROACH
at the time of salvage was $32,500.
(6) The Degree of Danger the Property Faced

Although the vessel was in peril, the relative degreenofinentdanger was not great.
The MIST APPROACH was stranded on a river bank in a residential area and was salvid after,
hurricane had passed. Whilee MIST APPROACHwas in grave danger when the hurricane
ripped it from Defendaig boat lift and grounded fiour houses dowrand while it faced
prospective danger in the future, the danger it fat¢le timesalvage occurred was considerably

less. It was immobilized and subject to the elements, but it was otherwise ngtaiagimminent
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notable dangers when Plaintiff salvaged ihdeed the MIST APPROACH hadrguably not
sustained any apprecialddditionaldamagéan the several intervening dafalowing Hurricane
Matthew

In the case at bar, it is undisputed that Plaistitfcessfully salvaged Defeamt's vessel.
Given that Plaintiff is a professional salvage company, it is unsurptisitigt was able to safely
and effectively employ heavy machinery to rescue the MIST APPROACH from heamgled
and grounded along the hurricasteewn bank of the Wilmington River. Under the policy of
admiralty law, it is well recognized that professional salvors who successtuliplete their

services aréentitled to an incentive bonlisNew Bedford Marine Rescue v. Cape Jews|&X40

F. Supp. 2d 101, 119 (D. Mass. 20@8ations omitted). Plaintiff invoiced Defendant in the
amount of $7,144.00 for such service. (Doc4l®. 93) The invoice specifies the following
reasonableharges: $6,000 for the salvage; $500 for two hours of boat towing; $30@ifer tr
transport; $180 for five days of storage; $14 for hoisting at the marina; and $150 for adtiviais
fees. [d.) Additionally, the Court notes that the range of salvage avasdspercentage of the

salved property’s value have varied from 4% to 29%argate Shipping Cp143 F.3d 976, 994—

95 (5th Cir. 1998).Plaintiff’ s award requestf $7,144.00 represents 22%tbe Court’s$32,500
valuation of the MIST APPROACH, which falls within the recognized range.

After careful consideration of all the factors involved in calculation a salaagrd and
the particular facts of this case, the Court concludes that Plaintitfegs requesteéward of
$7,144.00.This amount adequately accountstfa nature of Plaintifé labor and salvage efforts
as well as its professional expertise while also acknowledging the conditiod daager faced

by the MIST APPROACH at the time of salvage.
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D. Conclusion as to Summary Judgrant on Plaintiff’s Salvage Claim

As found above, the undisputed facts of this case demonstrate that Detendase| was
in marine peril when Plaintiff salvaged it. Further, there is no dispute thatifPlaoluntarily and
successfully salvaged the MIST APPROACH. Therefore, Plaintiff has establishéd salvage
claim, the award for which is $7,144.00. Accordingly, the CGRANTS Plaintiff’s Motion for
Summary Judgment on its salvage claifdoc. 16.)
I. Attorney’s Fees

In the Eleventh Cingit, “ [t]he prevailing party in an admiralty case is not entitled to

recover its attorneysfees as a matter of course. Misener Marine Constr., Inc. v. Norfolk

Dredging Co., 594 F.3d 832, 838 (11th Cir. 20(otingNatco Ltd. Pshipv. Moran Towing of

Fla., Inc., 267 F.3d 1190, 1193 (11th Cir.2001)). There are, however, exceptions to this gen

proscription against awarding attorhgyees in admiralty case$Attorneys’ fees will be awarded
to the prevailingoarty in maritime cses if:‘(1) they are provided by the statute governing the
claim, (2) the nonprevailing party acted in bad faith in the course of the litigati(3), there is a

contract providing for the indemnification of attornefees’” Id. (quotingNatco Ltd. Pship v.

Moran Towing of Fla., Inc., 267 F.3d 1190, 1193 (11th Cir. 2001). Absent one of these recogniz

exceptions, a prevailing party is not entitled to attoreiégesn maritime casesld. Nonetheless,
the “granting of attorney fees is discretimary in admiralty actions and in salvage cases

specifically” Compania Galeana, S. A. v. The Motor Vessel Caribbean, M&faF.2d 358, 360

(5th Cir. 1978)(citations omitted).
A. Defendants Motion for Attorney’s Fees (Doc. 31.)
Defendant seekattorneys fees under the law of admiralty, arguing that Plaintiff brought

this litigation in bad faith as a means to establish a defense in thdisionvgsed felony theft case
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against Mr. Rodgers. (Doc. 31, pp-21) Specifically, Defendant takes isswéh Plaintiff's
settlement efforts to have Defendant agree to a judgment being rendered against hef asypar
settlement agreement. Id() Defendant also argues Plaintiff engaged in bad faith by
mischaracterizinghe course of discovery in its summary judgment motion and by ignoring
unfavorable case law and evidence in moving for summary judgmienat pp. 23.) Plaintiff
filed a Response opposing Defendamotion and disputing thesententions(doc. 37), to which
Defendant filed a Reply, (doc. 39).

Pretermittingthe issues raised herevhich are discussed belothe Courts resolution of
this case makeBefendant the noeprevailing party. Consequentlyshe is unable to recover

attorneys fees SeeMisener Marine Constr., Inc., 594 F.ad838 (under certain circumstances

attorneys fees areé'awarded to theprevailing party in maritime case€3d (emphasis added).
Accordingly, the CourDENIES Defendants Motion for Attorneis Fees. (Doc. 31.)

B. Plaintiff 's Motion for Attorney’s Fees (Doc. 16.)

In its Motion for Summary Judgment, Plaintiff argues that it is entitled to atterfeys
under both general maritime law and Federal Rule of Civil Procedure 37. (Doc. 16;-pp.)21
Plaintiff contends attornéy fees should be awadieindermaritime and admiralty law because
Defendant acted in bad faith by: rejecting attempts to settle the case at a disg@umpositions
“entirely unsupportédby relevant case law; seeking to puean irrelevant defense premised on
Mr. Rodgers now-dismissedtheft charge; and engaging in discovery in a manner that cause
Plaintiff to incur unnecessary costdd.(@at p. 22.) As to attorneys fees under Rule 37, Plaintiff
argues it is entitled to fees based on Deferidafdilure to admit the trth of certain matters that
would have greatly narrowed the scope of this tadd.) Specifically, Plaintiff asserts Defendant

denied its request to admit the elements of a salvage-elagmnto each elementwithout

29




justification or evidence and denietsirequests to admit certaibasic fact$ relevant to the
lawsuit. (d. at p. 23.)

In response, Defendaatgues that Plaintiffnischaracterizes the settlement negotiations
because Plaintif§ settlement attemptsicluded the"bizarré demand that Defendant agree to
having a judgment rendered against her. (Doc. 23, pA513-befendant also raises the issue of
Mr. Rodgets criminal charge to argue she was not unreasonable in the settlement negotiatigns.
(Id. at p. 15.) As toherfailure to admit the salvage elements, Defendant arghugisad evidence
to not admit those elements and states ‘tRé&intiff, in fact, stole th vessel. (Id. at p. 15.)
Further, she asds Plaintiff has not established how her denialgpanded these proceedings or
caused [Plaintiff] unnecessary trouble and expéndd.)

In reply, Plaintiff points to its sham declaration contention, discussed at |drayth, @and
maintains that Defendant has refused¢i&nowledge the validity of its salvage claim based on a
position that lacks support in maritime law. (Doc. 36, pp209 On the discovery admissions
issue, Plaintiff argues that Defdamt should have admitted tbalvage claim elementsecause
Mr. Birthisel's deposition testimony establish#dte MIST APPROACH was stranded hard
aground, and given that Defendant is his wife, she could have admitted these eldthents w
forcing Plaintif to depose him. Id. at p. 20.)Moreover Plaintiff contends that Defendant had no
basis to deny: the accuracy of certain photographs of the MIST APPROACH; the ioags@f
its salvage claimandthe successfulness of its salvage claifid. at pp.21-22.) Plaintiff also
asserts Defendant failed to confer when it voiced conmegiarding Defendard’responses to its
requests to admit._(Id.

The Court has considered the faatrsd circumstances of this litigation, including the

applicable admiralty case law, and finds that granting Pldmtifquest for attornéy fees is
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warrantedn light of Defendaris bad faith litigatiorin this case (Docs. 1, 16.) In determining
the propriety of attornég feeshere the Court has discretion to consider whether fees should bg
awardedoursuant to its authority under admiralty and maritime law or under the authoritgguov

by Federal Rule of Civil Procedure 33eeChambers v. NASCO, Inc., 501 U.S. 38,81 (1991)

(courts may award attorney feesfor bad faithunder inherent powers even where applicable
procedural rules or statutes exist) Given that Plaintiffs allegations of bad faith against
Defendant both subsume and extend beyondoittéentions for fees under Rule 3fere is no
need td'first [] apply’ this Rule where it governs before considering the sanctionable conduct thg
goes beyond its bound$.Id. at 51.

Bad faith exists when the court fintihat a fraud has been practiagpon it, or that the
very temple of justice has been defiledd. at 46 (citations omitted). Furthex finding of bad
faith is warranted where a party or attork@pwingly or recklessly raises a frivolous argument

delays or disrupts the litigation, or hampers enforcement of a court order. §kof@nneco

Packaging C.293 F.3d 1306, 1320 (11th Cir. 20pR)alautea v. Suzuki Motor Co., 987 F.2d

1536, 1545 (11th Cir. 1993)ln admiralty cases, courts have caesed the necessity for the
litigation and the trial upon the issues raisehd have awarded fees whéitewas clear that the

defendants had little, if any, basis for disputing the salvage dwautiprought the case to trial

anyway. Southernmost Marine Servs. v. M/V Poten2&l0 F.Supp.2d 1367, 138881 (S.D.Fla.

2003). Nonetheless, the bad faith inquiry is primarily focu$emh the conduct and motive of a

15 In admiralty cases, a discretionary award of attdisiéges against the ngmevailing party stems from
the Courts inherent power under admisalind maritime law.Noritake Co. v. M/V Hellenic Champign
627 F.2d 724, 730 n.5 (5th Cir. 1980).

16 Furthermore, in instances of bad faith, some courts consider the Rule 37 analgsislébthe analysis
under inherent powerdanis v. USN Comnias, Inc., No. 98 C 7482, 2000 WL 1694325, at *30 (N.D.
ll. Oct. 20, 2000)
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party, rather than on the validity of the cd'seEsoteric, LLC v. One (1) 2000 EighBve Foot

Azimut Motor Yacht Named M/V _STAR ONE478 F. Appx 639, 643 (11th Cir. 2012per

curiam) quoting_Rothenberg v. Sec. Mgmt. Co., 736 F.2d 1470, 1472 (11th Cir.1984)).

Here, theCourt finds Defendant acted in bad faith becasise asserted a frivolous defense
regarding Mr. Rodgés criminal casedenied certain basic facts without any evidentiary basis;
and, most egregiously, relied upon sham declaratioas attempt to defeat summary judgment
when it became clear the evidenand law concerning marine peril were decidedly against her
At the outset, basic legal research into the law of salvage and a candid assessment of the
would have demonstrated that Defendaad very little if any, basis tocredibly dispute the
fundamentamerits of Plaintiffs salvage claimSeesupraDiscussion Section 1.BAs discussed
above, in the face of overwhelming authority, Defendant has not cited a single casaiojoas
factsthat supports her defense of Plaintiff's claims. Desghe dearth of authoritgnd facts
supporting her position, Defendant stubbornly refused to pay PlaiRtddintiff initially tried to
settle the case for the sum of $6,0G¢h a condition thaDefendant either agreeing to a consent
judgment againstdr or altering her discovery responses to admit the MIST APPROACH wa
salvaged. (Doc. 18, p. 3.) In response, Defendanstcounsel denied the strength of Plaitgiff
case, stating his cliefis not the one facing felony criminal charges as a restiti®incident’

(Id.) Defendaris counsel refused to revisit discovery admissimrause doing so would have
purportedlymadehis client“admit to things which are not true.” ()d.

Defendant, however, never established the legal relevancy of Mr.eR®dgiminal
charges to the validity of this salvage caBespite raising it as an issue throughout the litigation
(seeDoc. 23, pp. 5, 1516; doc. 31, pp.43; doc. 39, pp.H; see alsaloc. 1610, p. 4),she has

provided no case law or other authoritgicating that a salvor being charged with theft in relation
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to a salvage serves as a defense to the salvage claim or a colorable basis upon which to
attorneys feesand the Court has found nongs such the Court findDefendanengaged in bad
faith by partly relying upon, and litigating, a frivolous defense.

As to the discovery admissions issue, Defendant declined to supplement respémses t
of Plaintiff's requests for admission, despite Pldimti€érting Defendanduring litigationthat she
lacked evidence supporting her deniglSeeDoc. 361, p. 4;seealsodoc. 16, pp.9-10, 22-23.)
Plaintiff reiterates here that Defendant improperly denied Requéstadd 1314. (Doc.16, pp.
9-10, 22-23; doc. 36, p. 21.) These are:

4. Please admit that as a result of Hurricane Matthew the Vessel was in peril.

5. Please admit that the photographs attached hereto as Exhibit A accurately depic

the state of the Vessel after Hurricane Matthew and prior to the salvage of the

Vessel.

13. Please admit that Plaintiff was not required by existing duty or special ¢ontrac
to salvage the Vessel.

14. Please admit that the Vessel was successfully salvaged.
(Doc. 162, p. 3.) Defendant maintained its deniagath of these Request§eéDoc. 36, p. 22.)
At summary judgment, however, Defendant did not dispute the photographs nor did s

dispute the voluntary anduccessfulnessf Plaintiff' s salvage. SeeDocs. 23, 24.) While

Defendant argues that it rightly denied the requests to admit salvage, (doc. 23, p. 15), she has ¢

forth with no evidence indicating that thsubject photographs, (doc. -26 pp. 824), were
inaccurate, and she has likewise failed to produce any evidence showing Faalfge efforts
were anything but voluntary and succeksftihis failure not only contravenes Federal Rules of
Civil Procedure 36 and 37, it also constitutes bad faith due to the completef Isigpporting
evidence and the sheer litigiousness these denials marfifesienial must fairly respond to the

substace of the matter; and when gd@dth requires that a party qualify an answer or deny only
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a part of a matter, the answer msgsecify the part admitted and qualify or deny the'reBed. R.
Civ. P. 36(a)(4). Here, Defendant neither qualified her denials nor admitted any panhtiff /2l
Requests, even though it is undisputed that Plaintiff salvaged the MIST APPROAGHwh
accord without incident.

Lastly, and most importantly, Defendant produced and relied apeclaratiorrontaining
shamstatements designed specifically to defeat summary judgr8essupraDiscussion Section
ILA. As discussed at length above, Mr. Birthisaleclaration materially contradicted his earlier
depositon testimony on significant points, and it contradicted Defenslamdicial admissions.
Defendant through Mr. Birthisel's testimony went from acknowledging that the MIST
APPROACH requiredsomebody to lift it outbecausé[tlhere wasiht anywater [] for it to move
[and] it was sitting on top of so much crafdoc. 27, pp. 13, 29), and that damage to the engine
required thewiring and harness to be replaced, at p. 37), to claiming thdthe vessel could
have been removed from its locationder its own power because the engine was still op€erable,
(doc. 25, p. 3). Mr. Birthisel's later sworn statements aakso irreconcilable withhis earlier
testimony that, given the MIST APPROAGCHposition, it was too far away from the water, even
atits highest tide, to float and movesegédoc. 27, pp. 14, 29):A nonmoving party many not

manufacture a dispute of fact merely to defeat a motion for summary judgDeatex rel. Doe

v. Dall. Indep. Sch. Dist., 220 F.3d 380, 386 (5th Cir. 2Q6i@gtions omitted)and the Court finds

Defendants submission of MBirthisel's declaratiorwas arattemptto do just that.Furthermore,
Defendanadvanced the frivolousontentiorthatdespite the fact théte MIST APPROACHwas
sitting on top of debris from the hurricane and had debris surrountliawgdittheadmissiorthat
someone was going to have to “lift” the boat out, the boatseashowwasnot “grounded”in

this position. (Doc. 25, p. 2.) By advancing sham claims such as these, and specifically relyi
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on them in opposing summary judgment, (doc. 23, pp. 2, 9), Defendant has litigated in bad fajth

See, e.g.Kleiman v. Wright, No. 18CIV-80176, 2019 WL 4023392, at *14 (S.D. Fla. Aug. 27,

2019)(filing false declaration part of pattern of bad faith)
Given that Defendarttas advanced frivolous defenses, refused to admit basic facts, an
submitted shamevidenceon dispositive issueshe Court concludesniits discretion that

Defendant hasngaged in bad faith conduceeFor Play Ltd. v. Bow to Stern Maint., Inc., No.

05-22002€1V, 2006 WL 3662339, at *5 (S.D. Fla. Nov. 6, 20@&jvarding attorneg fees in
admiralty caséor bad faithwhere the defendant denied faittat were clearly true, raised defenses
without any basis in law or facind submitted false testimomy facts crucial to the plaintif
claims) In light of the evidence adduced in discovery, and shorn of Mr. Birthidetlaration,
“it was clear tht [Defendant]had little, if any, basis for disputing the salvage award

Southernmost Marine Servs. v. M/V Potentiab0 F.Supp.2d 1367, 13881. Defendants

remaining arguments against marine pegrenot wellHfounded, to the point of being frivolous,
given heradmissions that the MIST APPROACH was in such a position and state to require t

assistance of another to free itsebeeReliable Salvage & Towing, Inc. v. Bivondi76 F. Appk

852, 854 (11th Cir. 201Zper curiam) (upholding attorney/fee award in salvage case because,
inter alia, the defendarg arguments against marine perthat the vessel was not taking on water

or facing inclement weatherwere frivolous under applicable case laws in Reliable Salvage

& Towing, when scrutinized under the line of admiralty and maritime cases concludingskats
stranded hard aground are in marine pBeffendants argumentagainst marine perdo not hold

waterl’

17 Moreover,asin Reliable Salvage & Towindthis is not a case where a vessel owner refused to pay thq
exorbitant and unjustified demand of a salvor and was forced to go tootrel the amount demanded.
476 F. Appx at 855. Defendant has never argued that the sum invoiced by Plaintiff was exeesbine
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Defendant engaged bad faith conduct in her defense of this matter. Accordingly, the
Court GRANTS Plaintiff's Motion for Summary Judgment on its claim for attoraefges.
(Doc.16.) However, beforawarding attornéyg fees, the Court must determine thdéent to
which feesshould be awardednd the amount Thus the CourtORDERS Plaintiff to respond
within twenty-one (21) daysfrom the date of this Order with additional evidence regarding the
amount of attornéyg fees requested and the scope oatt@ney’sfee reward, Loal R. 54.2, and
ORDERS Defendant to respond withitwenty-one (21) days from Plaintiff s filing with any
opposition.

CONCLUSION

In light of the foregoing, the Cou@RANTS Plaintiff s Motion for Summary Judgment
and Attorneys Fees, (doc. 16), amENIES Defendant Motion for Attorneys Fees, (doc. 31).
The CourtDIRECTS the Clerk of Court to enter judgment in favor of Plaintiff in the amount of
$7,144.00. The Cou®RDERS Plaintiff to respond withiriwenty-one (2) daysfrom the date
of this Order withadditional evidence regarding the amount and scope of atterie®pg requested
andORDERS Defendant to respond withtaventy-one (21)daysfrom Plaintiff s filing with any
opposition.

SO ORDERED, this 11th day of September, 2019.

/ f’“ésﬂif

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA

fact, during early settlement discussiong)ly made an issue about Plairigffrelated(but irrelevant)
criminal charge.(SeeDocs. 169, 1610.)
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