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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION
HEATHER BATAYIAS,
Plaintiff, CIVIL ACTION NO. 4:19-cv-00015

V.

THE MECHANICAL SHOPand LOCAL
UNION 188 UA

Defendants

ORDER
This action arises out tifie sexual harassmeard wrongful termination allegedly suffered
by Plaintiff Heather Batayidsduring her employment with Defendafihe Mechanical Shop
(“TMS”). (Doc. 1.) Plaintiff sued DefendantMS as well adDefendant Local Union 188 UA
(“Local 188") (collectively “Defendants”jor allegedviolations ofTitle VII of the Civil Rights
Act of 1964 (“Title VII"). (Id. at pp. 5-6.) Specifically, she asserts that Defendants created 3
hostile work environment through sexual harassment, discriminated against her lnédaerse

gender, and retaliated against her in violation of the stat(i) Plaintiff also seeks attorney’s

! The Court notes thdt appears from the pleadings and exhibits laintiff's last nameis actually
“Batayia$ but that it wasspelledincorrectlyin the Complaint’s caption d8atyias” (See, e.g.doc. 26

1, p. 2.)Accordingly, the CourDIRECTS the Clerk of Court to amend the docket of this case to reflect
that Plaintiff's last name $Batayias.”

2 While the introduction section of Plaintiff's Complaint alleges a viaatiof Title VII due to
“discrimination based on Plaintiff's gender, sexual harassment anatietali (doc. 1, p. 1), neither of the
two substantive counts of the Complaint specifically assert a claim basesparate treatment or sexual
harassment, (sdd. at pp. 5-6). Count I, however, which is entitled “Violations of Plaintiff's Civil Rights
Under Title VII Gender Discrimination,” purports to “atlege[] and reiterate[]” all previoudiegations in
the Complaint, which would arguabliyncorporate the disparate treatment and sexual harassmer]
allegations (Id. at pp. 3-5.) While this type of “shotgun” pleading by a plaintiff is strongly disfaddy
the Court, for the sake of thoroughness and judicial efficiency, the Coerally interprets Count | as
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feesand punitive damagesld(at p. 6.) Presently before the CourfMS’s Motion for Summary
Judgment(doc.22), and Local 188’s Motion for Summary Judgmeédic. 25). Plaintiff filed a
Responséo these Motions, (do88), andLocal 188thereaftefiled aReply, (doc.40). Given the
similarity of the issues and claimencerning the Defendants, the Court addresses the Motions fg
Summary Judgment concurrently. The Court finds that Plaintiff has presentekstéficdence
for her Title VII sexual harassment hostile work environment clagainst TMSto survive
summary judgment. In addition, her claim for attorney’s fees survives to the extensidsdra
her Title VII sexual harassment hostile work environnoéaitn. Accordingly, the CouENIES
summary judgment on these claiméDocs. 22.) However, the CoutRANTS TMS’s Motion
for Summary Judgment on Plaintiff's remaining clainf@doc. 22),and GRANTS Local 188’s
Motion for Summary Judgment in its entire(doc. 25),as Plaintiff has noprovided sufficient
evidence to create a jury issue on these claims.
BACKGROUND

Plaintiff's Professional Background

Plaintiff, whois a femalehas workeds a weldefor morethan ten years(Doc. 261, pp.
3, 31.) Plaintiff was initially a member of Local 188id. at p. 5), the recognizedcollective
bargaining representative fpipe fittersandweldersin several counties in south Georgised
generallydoc 26-6). However, in 2013Plairtiff ended her membership with Local 188 and
transferred to Local 228, which msed in California. (Doc. 2B, pp. 6-9, doc. 268, p. 1)

Plaintiff eventually returned tbocal 188’s jurisdictionbut she did natransferher membership

asserting both a Title VIl disparate treatment claim and a sexual harassniéwook environment claim
in addition to a gender discrimination claintee, e.g.Dist. 65 Ret. Tr. dr Members of Bureau of
Wholesale Sales Representatives v. Prudential Se¢ 92cE.Supp. 1551, 1563 (N.D. Ga. 1996W\(hile

the allegations in the complaint may have been pleaded more clearly, their@enmtets complaints
liberally in order to preerve claims where a s#tfacts may be proven to show that relief is warrafited.
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back to Local 88. (Qoc. 261, p. 14.) Because she did notansfer hemembershigpack Local
188 considered her to be @mdveler’(as opposed to a “locglivorker while she was back within
its jurisdiction. (Doc. 26-2, p. 10.)
Il. Plaintiff 's Problems with Coworkersat TMS

After returning to Local 188’s jurisdiction, Plaintiff began workiiog TMS sometime in
mid-April 2017. (Seedoc. 261, pp. 14, 28.) TMS specializes in industrial pipefittingdoc. 26
3, p. 9), and hired Plaintiff to work as a welder on a project, (dod, pp. 14-15. Plaintiff
initially worked in a group led by Jimmy Ulmer, who was a foreman on the workddeat (.

16.) In addition to Ulmer, Plaintiff also reported to Briarne€en, the general foreman, and Marlon

Garrison, the superintendentd.j At the end of her first day on the job, she checked her cellphong

and found thabne of her coworkes, Brian Vescelushadsenther several messagdhrough
Facebools messenger function(ld. at p.17.) Plaintiff knew Vescelubefore she started working
for TMS, andshehad been friends with his wife several yezadier, but she had never previously
received oexchangednessages with him(ld.) The messages from Vesceinsluded comments

aboutPlaintiff's appearance and invitatiots get together outside of wo?k(ld.) In his final

3 Plaintiff doesnot provide the original copy of thes@cebooknessagesand the only evidence of their
contents igrovided byPlaintiff's depositiontestimony (Doc. 261, p. 17.) Under the Federal Rules of
Evidence,[a] n original writing. . . is required in order to prove its content unless these rules oral fede
statute provides otherwise.Fed. R. Evid. 1002.However,even assuming the rule would apply here,
neither efendanthasargua that Plaintiff’'s deposition testimony about the messages shoulthbed
pursuant tat and thus any suchargumentas beemvaived. SeeRidgway v. Ford Dealer Comp@ervs,
Inc., 114 F.3d 94, 98 (6th Cir. 1997) (defendant waived J\adist evidence rule argument by not objecting
to the evidence when it was introduced). Furthermore, evidence in the mreatioedds thathe Facebook
messages have been lost. (Docl12@. 18.) An exception to the best evidence rule providedhbat
original is not required if “all the originals are lost or destroyed, and not byrtp®nent acting in bad
faith.” Fed. R. Evid. 1004(a)Thus, even iDefendants had properly raised a best evidence objetiton
deposition testimony concerning the Facebook messages patgdtially still be admissible undehis
exception Moreover, “@en unauthenticated or otherwise inadmissible evidence is properly cedsihe
summary judgment so long as it can be oeduto admissible forrfat trial].” Glovis Alabama, LLC v.
Richway Transportation Servs. Inc., No. CV 18-005Z1-N, 2020 WL 3630739, at *9 (S.D. Ala. July 3,
2020) (citingRowell v. BellSouth Corp., 433 F.3d 794, 800 (11th Cir. 2D0Bpr all these resons, the

174
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messagehat day, Vescelus stated that he was “hornier than géaker billy goat'because he
no longer had sexual intercourse with his vafed asked Plaintiff to have sex with himid.Y
Plaintiff testified in her deposition that she was offended by the messadeat pp. 17-18.)

Either that day or the nex@laintiff told Ulmerand James Burrowsvho wasanother
foremanon the worksite, about the Facebook messadédsat(p. 19.) She asked that they keep
Vescelus away from her.Id( atp. 20.) For the rest of that week, Pl#ihand Vescelus worked
in different areagas they already had been on the first day of work), and Plaintiff experienced
problems with him. Ifl.) Sometimeduring the next weekGracen and Garrison approached
Plaintiff and told hetthat they neededehn to work in a different area orderto maintain their
schedule. I€.) Plaintiff said to them, “[P]lease don’t put me over tharetloser contact with
Vescelus explaining to them that “he has not been able to control himself . . . and it wik not b
good” if they did not continue to be separatéld. at p. 19) She then showedr@&en and Garrison
the Facebook messages)ich, according to Plaintifftheylaugted at (Id. at pp. 19, 20Q. After
Gracenrepeatedly “begged” her to “please” go weld in Vescelus’'s, aska agreedand
commented, “If | go over there and [Vescelus] lays a hand on me, there’s going to be big,
consequences.(ld. at p. 20) Gracen told Plaintiff that he would keep an eye on the situation.
(Id. at p. 22.)

When Plaintiff arrived at the new work area, Vescelus begauthing”l love you” at her.

(Id. at p. 23.) Plaintiff says this occurred multiple timekl. &t p. 24.) A few days after this,
Vescelus touched Plaintiffisuttocks while she was weldingld(at p. 26.) Plaintiff reported this
to Mike Barthelmessvho was also a foremanld(at p. 24.) She says Barthelmess did nothing

to addresser concerns.ld.) Later that same daylaintiff and Barthelmess gattdb an argument

Court will consider Plaintiff's deposition testimony concerning the Faceboaskages’ conterfor the
purposes oévaluating the present motion

(0]
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about a piece of equipmenid.(at p. 25.)Barthelmess yelled at Plaintiff and told her to lethe
worksite. (d.) When sheefused to do sBarthelmessgeft. (Id.) Just after thatRandy Jones
one of the owners ofMS, approached Plaintiff (Id.; doc. 263, pp. 16-1732) Plaintiff told
Jones about what had happened with Barthelmess and Vescelus, and Jones said that fire woul
it.” (Doc. 26-1, p. 25.)

Right after her conversation with JonBfaintiff called Lo@l 188 andold Barry Zeigler,
the business manager thettegt she wished to file a grievance against Barthelmess and Vescelu
(Id. at pp. 31-32) According to Plaintiff, Zeigler refused to file grievance for her. 14.)
However, Plaintiff still had the ability to file a grievance at eithetocal 188 or with the
international uniopand Zeigler could not prevent her from doing this. (Doe22fp. 7-8 see
alsodoc. 38-2, pp. 6~(“She called Mr. Zieglejsic] to file a grievance and Mr. Zieglgsic] told
her she could file one if she wanted with no other assistance.

Jones “immediately” moved Plaintiff to another work area where she was naithear
Vescelus or Barthelmess for the rest of the workd@oc. 261, pp. 2526, 32.) At the end of
the samelay, howeveras the TMS employees were boardatguck that would take them to their
personal vehicles in a nearby parking Mésceluggrabbed ont®laintiff's chest. Doc. 261, pp.
26-27) Plairtiff reported this to Jones the next dayd. @t p. 28.) That day, Jones conducted an
investigation andthe following day he fired Vescelus. (D&6-3, pp. 1#19.) Plaintiff did not
experience any problenas the worksitafter this. (Doc. 26-1, p. 29.)

[II.  TMS Discharges Plaintiff

When Plaintiff's job with TMS was nearing its end, she asked Jones if she could contin

to work for himon TMSs next project. Id. at p. 31.) According to Plaintiff, Jones tolderthat

he would use her fdris nextjob and that he planned “to hang on to [her] for a little whiléd’ (

d
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at . 34-35) At this time, TMS had anothepnstructiorproject lined up, but Jones later learned
that it would require fewer workers than he imgly estimated forcing him to lay off some
individuals. (Doc. 263, p. 29.) TMS dismissed Plaintiff durinthis layoff. (Id. at p. 30.) After
the layoff, all the remaining workers for the next job were men. (Doc. 26-5, pp. 9-10.)

When the numbeof workers needetbr a projectis limited, Jonesoperats under a rule
where he lays oféll travelers beforéaying off any members of Local 188. (Doc.-26p. 30)
Jones testified that happlied this rule in the aforedescribed situatiand he thus discharged
Plaintiff in light of her traveler status(id.) In his own deposition, foremaaracentestifiedthat
Plaintiff was dismissed because of “[lJack of work.” (D865, p. 8.) Hestatedthat Plaintiff
was “[n]ot necessarily” fired becausbe was a traveleand he explained th#éle next jobwas
going to be “strenuotisrequiringsome‘roughnecks’to “tear stuff down and [do] demo work,”
and he did not think Plaintiff was the best fild.Y While Gracernworkedwith Jones to help
decidewho to layoff (id. at p. 8), Jonemade the ultimate call to dismiss Plaintiffioc. 263, p.

30).
V. Procedural History

Plaintiff filed a charge with the Equal Employment Opportunity Commisgdmt. 383),
and obtained a right to sue letter, (doc438 Plaintiff thenfiled her Complaint initiating this suit
on January 17, 2019(Doc. 1.) The Complaint alleges the Defendants violated Title VII by
discriminating againd®laintiff on the basis of gend#rrough both disparate treatment and sexual
harassmerand byretaliating againgherfor engaging in actiaprotected by the statuteld( at
pp. 5-6.) She also seeks attorhgeyees and punitive damagesd. @t p. 6.) Both TMS and Local
188 filed Motions for Summary Judgment. (Docs. 22, 25.) Plaintiff filed a Response challengi

TMS and Local 188’s Motions, (doc. 38), and Local 188 filed a Reply, (doc. 40).
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STANDARD OF REVIEW
Summary judgmentshall' be granted if‘the movant shows that there is no genuine
dispute as tany material fact and that the movant is entitled to judgment as a matter’oFlealv.
R. Civ. P.56(a). A fact tfsmaterial if it “might affect the outcome of the suit under the governing

law.” FindWhat Invr Grp. v. FindWhat.com, 658 F.3d 1282, 13QZth Cir. 2011) (quoting

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A disputgdauine” if the

“evidence is such that a reasonable jury could return a verdict for the nonmoving frty.”

The moving party bears the burden of establishing that there is no genuine dispute a;

any material fact and that it is entitled to judgment as a matter ofSa@williamson Oil Co. v.

Philip Morris USA 346 F.3d 1287, 1298 (11th Cir. 2003). Specifically, the moving party mus

identify theportions of the record which establish that there aré&geauine dispute[s] as to any

material fact and the movant is entitled to judgment as a matter 6f lsl@ton v. Cowart, 631

F.3d 1337, 1341 (11th Cir. 2011). When the nonmoving party would have the burden of proof
trial, the moving party may discharge his burden by showing that the record lacks evidencs
support the nonmoving patty/case or that the nonmoving party would be unable to prove his cag

at trial. Seeid. (citing Celotex Corp. vCatrett 477 U.S. 317, 3223 (1986)). If the moving party

discharges this burden, the burden shifts to the nonmovant to go beyond the pleadings and pr¢
affirmative evidence to show that a genuine issue of fact does exist. Anderson, 47267S. at

In determining whether a summary judgment motion should be granted, a court must Vi
the record and all reasonable inferences that can be drawn from the recogtitimat favorable

to the nonmoving partyPeekA-Boo Lounge of Bradenton, Inc. v. Mdea Cty, 630 F.3d 1346,

1353 (11th Cir. 2011) (citing Rodriguez v. Setor Degt of Corr, 508 F.3d 611, 616 (11th Cir.

2007)). However,facts must be viewed in the light most favorable to themowing party only

|
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if there is dgenuine’dispute asd those facts. Scott v. Harris, 550 U.S. 372, 380 (2007)T]he
mere existence of some alleged factual dispute between the parties will notadebtlaerwise
properly supported motion for summary judgment; the requirement is that there be no genudine
issue of material fact.Id. (citation and emphasis omitted).
DISCUSSION

Plaintiff claims that the Defendantwviolated Title VII by creating a hostile work
environmenthrough sexual harassment, discriminatorily discharging her due to her gender, and
retaliating against her fmomplaining about sexubbarassment(Doc.1, p.1.) Both Defendants
argue that Plaintiff cannot establish firama facieelements for any adheseclaims. (Doc. 22,
pp. 6,14; doc. 25-1, pp. 10, 8 20.) In addition, they argue thBlaintiff’'s discriminatory
discharge claim anterretaliation claim fail because TMS had a legitimate, nondiscriminatory
reason for dismissinger* (Doc. 221, p. 15; doc. 28, pp. 15, 19.) For the following reasons
the CourtDENIES TMS’s Motion for Summary Judgment as to Plaintiff's Title VII sexual
harassment hostile work environment claim and her claim for attorneg's femvever, the Court
GRANTS TMS’s Motion for Summary Judgment on Plaintiff’'s remaining claims@RANTS

Local 188’s Motion for Summary Judgment in its entirety.

4 Local 188 also asserts that Plaintiff's claims against it fail because Ldgalel@mreceived Plaintiff's
EEOC charge, and the EEOC did not investigate Local 188. (Ddk.@@&% 9-10.) The Eleventh Circuit
has advised against ruling on Title VII claims based on procedural tedtiescé@eeGregory v. GaDept.

of Human Res 355 F.3d1277 1280 (11th Cir. 2004) Courts are. . . ‘extremely reluctant to allow
procedural technicalities to bar claims brought under [Title VII]¢UOdting Sanchez v. Standard Brands,
Inc., 431 F.2d 455, 4681 (5th Cir. 1970)). Since the Court grantc&lo188 summary judgment on
substantive grounds, it declines to address this issue.




Case 4:19-cv-00015-RSB-CLR Document 41 Filed 07/14/20 Page 9 of 28

Sexual Harassment Hostile Work Environment

Plaintiffs Complaintasserts that both TMS and Local 188 violated Title VII by exposing
her to a hostile work environment created by sexual harassment. ([ppc.11,5.) The Court
will address Plaintiff’'sallegationsagainsteach Defendant in turn.

A. Plaintiff's Claim against TMS

Under Title VII, it is unlawful for an employer to discriminatevith respect to [an
employee$] compensation, terms, conditions, or privileges of employment” on the basis of h
gender. 42 U.S.C. § 200@¢a)(1). Although sexual harassment is explicitly mentioredin
Title VII, it is well established that sexual harassment can constitute discriminatien the

statute. SeeMendoza v. Borden, Inc195 F.3d 1238, 1244 (11th Cir999) (“[T]his Court[has]

long. . .recognized thafitihe phrae“terms, conditions, or privileges of employnieavinces a
congressional intent to strike at the entire spectrum of disparate treatmemt ahdweomen in
employment, which includes requiring people to work in a discriminatorily hostile or abusiv

environment”) (quoting Harris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993)). However, sexual

harassment only amounts to a Title VII violatiowhen the harassment alters the terms or
conditions of employmerit Id. at 1245.

Sexual harassment meetkis threshold when the workplace is permeated with
discriminatory intimidation, ridicule, and insult, that is sufficiently severe orgsére to alter the
conditions of the victirrs employment and create an abusive working environinelyde v. K.B.
Home, Inc, 355 F. App’x 266, 2711(th Cir. 2009) (quotingHarris 510 U.S. at 21).To make
this showing, a plaintiff must demonstrate:

(1) that he or she belongs to a protected gr@@pthat the employee has been
subject to unwelcome sexual harassmeunth as sexual advances, requests for

sexual favors, and other conduct of a sexual na(8yehat the harassment must
have been based on the sex of the empldgyégtat the harassment was sufficiently

192




Case 4:19-cv-00015-RSB-CLR Document 41 Filed 07/14/20 Page 10 of 28

severe or pervasive to alter the terms and conditions of employment and create a

discriminatorily abusive working environment; af) a basis for holding the

employer liable
Mendoza 195 F.3d at 1245The record is clegand Defendants do not disputeat Plaintiff is a
woman and that Vescelgent her sexuallgxplicit messageand touched hesatisfyng the first
three elements(Doc. 261, pp. 17, 26, B) TMS argueshoweverthatit is entitled to summary
judgment becausklaintiff camot show thatthe harassment was sufficiently severepervasive
nor can she show basis for holdingMS liable. (Doc. 22-1, p. 6.)

(1)  Severity or Pervasiveness of Harassment
The fourth element of a sexual harassment hostile workplace -els@werity or

pervasivenessf the harassmestis comprised of both an objective amdubjective component.

SeeMiller v. Kenworth of Dothan, In¢277 F.3d 1269, 127@ 1th Cir. 2002) (“[T]his behavior

must result in both an environmétttat a reasonable person would find hostile or abuaive an
environment that the victirrsubjectively perceivel[s]. .to be abusive.”) (quotinddarris 510

U.S. at 21). Here, Plaintiff easily meets the subjective pirohght of her testimonyhat she was
offended by both Vescelusfsacebook messages and his touching her buttocks and ¢(Dest.

26-1, pp. 17, 23, 26.)

In determining whether the objective prasgnet the United States Court of Appeals for
the Eleventh Circuit has found the following factors to be relevdm) the frequency of the
conduct; (2) the severity of the condu3) whether the conduct is physically threatening or
humiliating, or a mere offensive utterance; and (4) whether the conduct unreasotefdyes

with the employ€'s job performancé Mendoza 195 F.3d at 16 (citing Allen v. Tyson Foods,

Inc., 121 F.3d 642, 647 (11th Cir. 1997)). A court should evaluate the complicedduct “in

context, not as isolated acts, under the totality of the circumstances.” Id. (citation omitted);

10
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see als@®ncale v. Sundowner Offsho8ervs, Inc, 523 U.S. 75, 8482 (1998) (“Thereal social

impact of workplace behavior often depends on a constellation of surrounding circumstang
expectations, and relationships which are not fully captured by a simple oeciétihe words
used or the physical acts perfornigd.

Here the first facto—frequency—tips in the Plaintiff's favor. There is no “magic number”
of events that create a hostile work environmeMiiller, 277 F.3d at 276 (citation omitted)
Indeed “[a]n egregious, yet isolated, incident can alter the terms, conditions, or privileges
employment and satisfy the fourth element necessary to constitute a hoskilerwironment

Livingston v. Marion Bank& Tr. Co., ® F. Supp.3d 1285, 1309 (N.D. Ala. 2014) (quoting

Lauderdale v. Texas D#pof Criminal Justice, InsDiv., 512 F.3d 157, 163 (5th Cir. 2007)).

Here, the evidence shows that Vescahappropriatelyfouched Plaintiff on two occasiorsonce
on her buttocks and once on her chest. (261, pp. 23, 26.) These incidents occumwathin
the samewo-week period whereVescelus also semlaintiff a Facebook message request
sexual intercourse and mouthed “I love you” atrneltiple times> (Id. at pp. 17, 23.) Thus, the
Court finds that Plaintiff has provided sufficient evidencedemonstrate #t the harassing

conduct occurred with sufficient frequency See, e.g. Spivey v. Akstein No.

5> Plaintiff's Response Brief argues that the Court should additionallydmmBarthelmess’s actions in the
hostile work environment analysis. (Doc-38p. 6.) Theecord shows that Barthelmess yelled and tried
to intimidate Plaintiff because they were arguing about whether a pieeelding equipment was
functioning properly. (Doc. 2@, pp. 2425.) Nothing from the record indicates that this conduct was
sexual innature or that it was based on Plaintiff's gender. Thus, the Colrtottonsider it.SeeReeves

v. C.H. Robinson Worldwide, Inc594 F.3d 798, 809 (11th Cir. 2010)r(“a case like this, where both
genderspecific and generaindiscriminate vulgarity allegedly pervaded the workplace, we reatfiien
bedrock principle that not all objectionable conduct or language amountsctondhation under Title
VII."); Williams v. United Launch AIl.LLC, 286 F. Supp3d 1293, 1302 (N.D. Ala. 2018)A' an initial
matter, evidence of nesexual, norgenderbased harassment cannot support a pldistiffaim of sexual
harassmeril); see als®Burlington N & Santa Fe RyCo. v. White 548 U.S. 53, 668 (2006) (“Title VII,

we have said, does not set forth a general civility code for the Americaplace.”).

11
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104CV1003WSDCCH2005 WL 359206, at *14(N.D. Ga. 2005) (employee touching Plaintiff’s
breast along with less severe conduct sufficient to survive summary judgment).
Additionally, Plaintiff offers enough evidender a reasonable jurio conclude that the
behavior of Vescelus was severe and humiliating, in satisfactidtreadfecond and third factors
courts use in determining whether the harassment was objecaxady or pervasive Several
district courts within tk EleventhCircuit have foundthat evidence ofjiroping and unwelcomed
touchingof the kind described by Plaintifuffice to make out a sexual harassment hostilik

environmentclaim. See e.g.,Smith v. Auburn Uniy, 201 F.Supp.2d 1216 1225 (M.D. Ala.

2002) (conduct that included rubbing hand across plaintiff's breast was sufficiemtinOwv.

Charoen Pokphand USA, Ind.33 F.Supp.2d 1237 1250 (M.D. Ala. 2001) (evidence that a

supervisor touched plaintiff's buttocks and breast multiple times was ddequsarrvie summary
judgment). Moreover,with regard to humiliationPlaintiff testified thatsome ceworkers were
present when Vescelus grabbed her breast, and thatotiverkers and superiors laughetien
she showed them the sexually explicit messagesentto her.

The final factor is whether the conduct unreasonabtgrfered with Plaintiff's job
performance. A plaintifiloes not have to show that harassment wasxtreme that it produces
tangible effects on job performance in orfler her claim]to be actionabl& making the threshold
for satisfying this factor relatively lowMiller, 277 F.3d at 1277 (citingarris 510 U.S. aR2).
If a plaintiff establishesthe frequency, severity, and humiliating nature of the corthuen her
failure to establish convincingly hofthe harasser’'stonduct interfered witlher] duties is not
fatal to[her] hostile environment claim, given the totality of the circumstaihcies Here even
though the evidence indicates that Plaintiff was able to perform her jobyittencealso shows

that she had to repeatedly speak to supervisors about Vescelus’s condbat ahdlid not feel

12
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comfortable working near himwhicha jury could reasonably find made it hartbr herto do her
job, in satsfaction of the final factor SeeHarris 510 U.S. at 25 (Ginsburg, J., concurrind} (*
suffices to prove that a reasonable person subjected to the discriminatory conductmdauld fi
that the harassment so altered working conditions as to make it more difficult to ad.the |
(internal quotation omitted).

TMS points to the facts of thélendozacase in arattemptto persuade the Coutat the
touching in this case was not sufficiently severe or pervasive. (DdG.[@2 78.) In thatcase,
the plaintiff provided evidence that her supervisor followed her around the workplacke
sniffing noises while looking at her groin, and once rubbed his hip against heralabitiching
her shouldr. Mendoza 195 F.3d at 124243. The Elevefit Circuit held thathis conduct was
insufficientto supportthe plaintiff's hostile workenvironmenclaim. 1d. at 1250. The physical
touching in tle caseat hand howeverjs much more seveand sexual in natutban theshoulder
and hiptouching inMendoza Additionally, Defendants’ argument overlooks the fact thate,
Vescelusaalsomadedirect, profane andexually explicistatementand request® Plaintiff, while
there was no such conduct at issue in Mendoza.

In light of all the foregoing, the Court finds tHalaintiff haspresented adequateidence
that the harassment was sufficiently severe or pervasive to alter the terms anibesrafi
employment and create a discriminatorily abusive working environrsatisfyingthe fourth
element of a sexual harassment hostile workplace claim

(2) Basis for Holding TMS Liable

TMS also argues that Plaintiff is unable to establish the fifth and final element of he

claim—a basis for holding the employer liablg/hen the perpetrator of the harassment is-a co

employee of the victim, rather than a supervisor, the employer is lidiileknew or should have

13
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known of the harassing conduct but failedtake prompt remedial actich Baldwin v. Blue

Cross/Blue Shield of Ala480 F.3d 1287, 1302 (11th Cir. 2007) (quotMdler, 277 F.3d at

1278). This can be shown through either actual or constructive n@eeBreda v. Wolf Camera

& Video, 222 F.3d 886, 889 (11th Cir. 2000):Actual notice is established by proof that

management knew of the harassmerwatson v. Blue Circle, Inc324 F.3d1252 1259 (11th

Cir. 2003). “Constructive notice, on the other hand, is established when the harassment wa
severe and pervasive that management reasonably should have knotvihdof it.

For purposes of notice, Plaintiff provides evidence that she showed Vescelus’s Facebq
messages tdimmy Ulmer, James Burrows, Briara@en, and Marlan Garrison. (Do®-2, pp.
19-20.) While the Eleventh Circuit has “held that merely showing a supervising manager
sexually suggestive note, received by an employee from a coworker, did not adequaislye appr
the manageof [the sexual harassment probleanid therefore did not rise to the level attual

notice,” Miller, 277 F.3d at 1278g(otingCoates v. Sundor Brands, Inc., 164 F.3d 1361, 1365

(11th Cir.1999)) here the evidence shows that Plaintiff took additional steps to adequately appr
her superiors of the sexual harassment problémaddition to showing them the messages,
Plaintiff also told Burrows and Ulmer to keep Vescelus away from her.c. (B®1, p. 20.)
Furthermorewhen Gracen and Garrisasked her to move to a different crew a week |ates,
implored them not to put her in closer contact with Vescelus, showed them they@seasd
explained to them that “he has not been able to control himself . . . and it [would] not be good’
they did not continue to be separatedld. dt pp. 19, 20. Thus, Plaintiff did more than jushow
these individuals Vescelus’s messages withoutf@anlyer context; she actively conveyed to them
what Vexdus had doneand voiced her concerns about working close to him. This is enough t

establish that TMS had actual knowledge of the sexual harasstmemtPlaintiff first showed the
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messages to Burrows and Ulmand again when she had the conversation with Gracen angd

Garrisonwhen they asked her to work near Vescel8seHenson v. City of Dundee, 682 F.2d

897, 905 (11th Cir. 1982) (“The employee can demonstrate that the employer knew of the

harassment by showing that she complained to higher management of the harassment . . . .").
SinceTMS had actual knowledge of the harassment, its liability turns on whetoekit

“prompt remedial actioh Miller, 277 F.3d at 1278A “remedial action must be reasonably likely

to prevent the misconduct from recurringgilgore v. Thompson & Brock Mgmtinc., 93 F.3d

752 754 (11th Cir. 1996) (internal quotations omitte@he record is clear thaiMS investigated
and fired Vescelus after Plaintiff informed Jones that Vescelus inajgtedptouched her twice.
(Doc. 261, pp. 2425 doc. 263, p. 17+19.) As nothing in the record indicates that Vescelus
harassed Plaintiff again after he was fjneds clear that TM®ventually took effective action

The remaining issue is whether TMS’s actions were sufficiently prompt. As thel@sur

already made clealMS first had actual knowledge of Vescelus’s conduct a week or two befor

1%

his terminatiorwhen Plaintiff reported his Facebook messages to Burrows and UDoer. 26

1, p. 19) While Burrows and Ulmer did continue haviijaintiff work in a different arefrom
Vesceluswhich by itself might have been enoughpeventliability, Gracen and Garrison then
pressuredPlaintiff to switch work areas and to work alongside Vescelus even thehgh
specifically asked to not have to do sdd. &t pp. 19-20, 22.) Shortly after Plaintiff was moved,
Vescelugouchedherbuttocks andepeatedlynouthedthe words “I love you” to her(ld. at pp.
20, 23, 26.)

The Eleventh Circuit examined a case with similar facts to thés&ison v. Blue Circle,

Inc., 324 F.3d 125211th Cir. 2003).In thatcase the plaintiffworked as a concrete truck driver

and experienaksexual harassment while making a delived}atoon, 324 F.3dat 1255. The
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plaintiff asked her supervisor “not to send her back to the construction site becaukerahere
grabbedher] hand and told her that he wanted to eat hkt. at 1262 (internal citation omitted).

In response, her supervisor laughed at her complaint and continued to send her to tde site,
Importantly, in that case the plaintiff was not harassed at that site againébfegsnstruction
worker was not there, but the Eleventh Circuit $bilind theevidencesufficientto create a jury
guestion concerning whether the defendant fwoknpt remediahction. Id.

Here,like the supervisor ilVatson Gracen and Garrisdéaughed at andjnored Plaintiff's
request to not work alongside Vescelus. In terms of promptly remedgiigal harassment,
pressuringan employeeintil sheagreedo work near her harasser is just as ineffective as directly
ordering an employee to return to the location of harassmdrdre is no evidence that anyone
spoke vith Vescelus about Plaintiff’'s complaint before sending Plaintiff back to wttk him.

In addition Gracen and Garris@®conduct had worse consequenttean those inWatson as it
resulted in Vescelus inappropriately touching Plairdifid doing other things that made her
uncomfortable. Thus, under Eleventh Circuit precedent, the Court cannot findTi& as a
matter of law,undertookprompt remedial actionpon obtainingactual knowledge of Vescelus’s
conduct towards Plaintiff.

For all of these reasos) the CourtDENIES TMS’s Motion for Summary Judgment as to
Plaintiff's sexual harassment hostile wpl&ceclaim. (Doc. 22.)

B. Plaintiff's Claim Against Local 188

Local 188 also moves for summary judgment on Plaintiff's sexual harassmeré skl
environmentlaim, arguing that it cannot be held lialleder Title VIIbecause it is not Plaintiff's
employer and it did not instigate or support any of Vescelus’s conduct. (Dd¢.p@520-21.)

In response, Plaintiff asseitecal 188 is liable because “Zieglsic] told her she could filga
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grievancejf she wantetlbut did not assist her in doing so. (Doc-38&. 7.) The United States

Court of Appeals for the Eighth Circugbnsideredsimilar arguments imrhorn v. Amagjamated

Transit Union 305 F.3d 8268th Cir. 2002). The plaintiff ifhornexperienced sexual harassment

at her workplace and complained to her local uniloh.at 829. The president of the local union
thenencouraged union members to not cooperate antlinvestigation launched by plaintiff’s
employer. 1d. In addition, union members became hostile towardsamer her union refused to
help her in another unrelated dispute with her employeérat 829-30. The plaintiff suedhe
union for sexual harassment, bl trial court gramtd summary judgmenn favor of the union
and the Eighth Circuit affirmedd. at 833. TheEighth Circuit reasoned that a labor organization
canonly be held liable for workplace harassmahit‘causes or attempts to cause the employer to
discriminate . . . purposefully acts or refuses to act in a manner which prevents oucibsir
reasonable accommodation by the employer, [or].pursuesa policy of rejecting disparate
treatment grievancesieant to vindicate employee rights protected by Title”VIld. at 832
(internal citations and quotations omitte@he Eight Circuitoncluded that the plaintiff hddiled
to provide evidence that the union did any one of these thidgat 833.

Here, Plaintiff provides no evidence thatcal 188did any such things either. There is no
evidence, for instance, that it caused Vescdsendherthe Facebooknessagesr to touch her
or that it did anything to cause the responses (or lack théhadBlaintiff received from various
superiors at TMS when she complained about Vescelus’s corfsindtarly, there is no evidence
that the union was involved in the decision to move Plaintiff to an area that required logk to w
near Vescelus.There is also no evidence that Local 188 did anything to prevent TMS fron|
discipling or firing Vescelus or that it did anything else to obstruct TMS from resolliang t

problem. The record shows onlyat Plaintiffasked Zeigler to file a grievance for her and that he
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refused. (Doc. 24, p. 31.) However, nothgnin the record indicates that Zeigler’s action reflected
a Local 188 policy t is alsouncontroverted that Plaintiff could have filed a grievance at the union
hall notwithstandingZeiglers refusalto file one for her. (Doc. 2@, p. 8; doc 3, p. 7) In
addition, Plaintiff had the optiorto register her grievance with the international uniomd.) (
Finally, the record reflectthat the day Plaintiff spoke to Zeigler about filing a grievance was alsg
the day thalTMS took corrective action againgescelus. (Doc. 28, p.32) Thus,Zeigler’s
refusal tdfile a grievance on Plaintiff's behalflid not amount to active participation in the alleged
sexual harassment or active obstruction of a reasonable accommodation by the émptayar
305 F.3dat 833. Plaintiff has not presented the Court with any other grounds upon which Loqg
188 could be held liable for this claim. Accordingly, the C&RANTS Local 188’sMotion for
Summary Judgment as to Plaintiff's sexual harassment hostile wakg&m® (Doc. 25.)
. Disparate Treatment Claim

Defendants also claim they are entitled to summary judgmemlantiff's disparate
treatment claimin which she alleges thsihe was terminated from employment with TMS because
she is female (Doc 2541, p. 10;see alsaloc.1, p. 5.) Under Title VII, it is unlawful for an
employer “to discharge any individual, . because of such individual's . . . sex.” 42 U.S.C. §
2000e2(a)(1). “A plaintiff alleging a claim of disparate treatment must establish that the employg

intended to discriminate against the protected gfroApmstrong v. Flowers Hosp., 33 F.3d 1308,

5 In her deposition, Plaintiff also stated that Zeigler called her el'b#tnd a “whore” several years before
she worked at TMS. (Doc. 2B p. 6.) To the extent that Plaintiff lessher hostile workplace claim against
Local 188 on this event, it must fail. Even assuming L&88I could otherwise be held lialdte such a
claim, evidence of an isolated occurrence of vulgar and sexist language is rgh émestablish a sexual
harassment hostile work environment clai®ee, e.gCorbett v. Beseler, 635 F. App’x 809, 816 (11th
Cir. 2015) (per curiam) (eworkers calling plaintiff “bitch” and “stupid fucking bitch” did not credtostile
work environment because the comments were “isolated and spor@dildiy v. Envtl. Tech., In¢184 F.
Supp.2d 1210, 12181 (M.D. Fla. 2001) (cevorker’'s use of Spanisword that roughly translates to
“bitch” or “whore” was not severe and pervasive enough to enable hostile warkrenent claim to
survive summary judgment).
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1313 (11th Cir. 1994) This can be done through either direct or circumstantial evidedee.

E.E.O.C. v. JOes Stone Crab, Inc., 220 F.3d 1263, 1286 (11th Cir. 20tDixect evidence is

evidence that establishes the existence of discriminatory intent behind pgleyem@nt decision
without any inference or presumptionld. (citations omitted).Said differently, “direct evidergc
of discrimination is powerful evidence capable of making out a prima facie sssetially by

itself.” Jones v. Bessemer Carraway Med. Ctr., 151 F.3d 1321, 1323 n.2 (11th Cir. 1998).

Here, the only evidence in the record that could even argsably as direct evidence of
gender discrimination are Gracen’s statements about needing “roughnecks” for thebnext
because it was going to be “strenuous.” (&5, p. 9.) However,in order forthis statement to
serve as evidence that Plaintiff was dismissed because Gracen thought malewesleld&xetter
for strenuous work, one mustfer that“roughnecks” are exclusively maleBecause such an
inference is needed, these statements do not meetigloeotrs standard” for direct evidence.

Damon v. Fleming Supermktsf Fla., Inc., 196 F.3d 1354, 13%11th Cir. 1999)see alsdsunn

v. Target Corp No. CV-03-VEH-0357NE, 2006 WL 8436892, at *12 (N.D. Ala. Jan. 26, 2006)

(supervisor's tomment that hdid not believe Plaintiff wafphysically capableof meeting[the
company’s]productivity standards” was not direct evidence of discrimination because it woul

require ‘an inferential leaand presumptiof); contraCastle v. Sangamo Weston, Inc., 837 F.2d

1550 (11th Cir. 1988{providingan example of direct evidence of age discriminatisra piece

of paper reading “Fire Rollins—she is too old.”)

“Absent direct evidence, a plaintiff may prove intentional discrimination through the

familiar McDonnell Douglasburden shifting]paradigm for circumstantial evidence claiins.

Joe’s Stone Cral?220 F.3d at 128GeeMcDonnell Douglas Corp. v. Gree#ll U.S. 792, 800

(1973). UnderMcDonnell Douglasa plaintiff bears the initial burden of establishing a prima facie

19
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case of discrimination. 411 U.S. at 802. Once the plaintiff makes this showing, a presumptior
discrimination is created and the burdeiftsho the defendant to articulate “some legitimate,

nondiscriminatory reason” for its actiongex. Dept of Cmty. Affairs v. Burdine, 450 U.S. 248,

253 (1981) (citation omitted)}-inally, should the defendant satisfy this burden, “the plaintiff must
then demonstrate that the defendanproffered reason was merely a pretext for unlawful
discrimination, an obligation that mergegth the plaintiffs ultimate burden of persuading the

factfinder that she has been the victim of intentional discriminatibewiis v. City of Union City

918 F.3d 1213, 1221 (11th Cir. 2019) (en banc) (citation and internal quotation marks omitted).

To establish a prima facie case, a plaintiff must sk@%): that she belongs to a protected
class, (2) that she was subjectecatoadverse employment action, (3) that wlas qualified to
perform the job in question, and (4) that her employer treaiedlarly situated employees

outside her class more favorablyLewis v. City of Union City, 918 F.3d 1213, 1221 (11th

Cir. 2019) (en bandyitations omitted).

It is undisputed that Plaintiff is a woman, was dismissed by TMS, and was a qualifie
welder, in satisfaction of the first three requirements for a prima facie ¢@se. 261, p. 31; doc.
26-5, p. 8; doc. 26-3, p. 39.) HowevegefBndants argue that Plaintiff canmstablish the fourth
element because she cansbbw that TMS treatedny similarly situated employees outside of
her protected class more favorably than her. (Dod,25 14.) The Eleventh Circuit has held

that “a plaintiff proceeding undéicDonnell Douglasnust show that she and her comparadoes

similarly situated in all material respeétsLewis, 918 F.3d at 1226 (internal quotation marks
omitted). Under this standard,
a similarly situated comparator will have engaged in the same basic conduct (or
misconduct) as the plaintiff; will have been subject to the same employment policy,

guideline, or rule as the plaintiff; will ordinari(glthough not invariablyhave been
under thejurisdiction of the same supervisor as the plaintiff, and will share the
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plaintiff's employment or disciplinary history. In short, as its label indieated
material respects®a valid comparison will not turn on formal labels, but rather on

substantivelikenesses. . . . [A] plaintiff and her comparators must be [s0]
sufficiently similar, in an objective sense, that they cannot reasonably be
distinguished.

Id. at 1227 (internal citations and quotation marks omitted).

Here, Plaintiffprovides eviderethat the only remaining workers at TMS after the layoffs
were men. (Doc. 26, p. 9.) However, she fails to provide any other information about these me
to determinewhether theywere similarly situated to hen all material respects Without this

information, these individuals cannot serve as suitable comparators. Se®/ashyington v.

United Parcel Serv., Inc567 F. App’x 749, 752 (11th Cir. 2014]Rlaintiff] failed to provide job
information for four more comparators, and thus taksp cannot be considered to be similarly

situated due to a lack of sufficient informatigr(citing Morris v. Emory Clinic, Inc., 402 F.3d

1076, 1083 (11th Cir. 200583 toudemire v. Opp Health & RehablL C, No. 2:16CV-756-SMD,

2019 WL 3558040at *5 (M.D. Ala. Aug. 5 2019) (plaintiff could not show that her proffered
comparator was similarly situated because she failed to provide the compagatptoymenor
disciplinaryhistory). Thus, because Plaintiff cannot identify any suitable comparatarashet
establish the fourth element of her prima facie caisé her claim fails.

Even if Plaintiff could establish a prima facie case of discrimination, Deftsdae
nonetheless entitled to summary judgment because Plaintiff cannot show Defdrdgtintsate,
nondiscriminatory reasons for Plaint#ftermination were merely pretext for discriminati@ee
Lewis, 918 F.3d at 1221. “An employsrburden to articulate a naliscriminatory reason for [an

adverse employment action] is a burden of production, not of persuasi@ssels v. Atlanta

Indep. Sch. Sys., 408 F.3d 763, 769 (11th Cir. 200Bhis burden “involves no credibility
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determination” and only requires the employer to state “a clear and reasonablyc spaeifi
discriminatory basis” for its actiongd. at 769-70.

Neither party disputes that Plaintiff welsissified as a “travelednd was not a member of
Local 188at the time she was working for TMS. (Doc.-26p. 14; doc. 2@, p. 30.) In his
deposition, Jonesxplainedthat he laid off Plaintiff because he needed to make cuts in his
workforce, and he operated undeerule that“travelers get laid dffirst,” before members of the
local union. (Doc. 2@, pp. 29-30) Defendants have thus met th@xceedingly light” burden
to articulate a legitimate, negtiscriminatory explanatioby showing that Plaintiff was dismissed

because she was a travelSeeVessels 408 F.3d at 76Bmith v. Horner, 839 F.2d 1530, 1537

(11th Cir. 1988) (describing employsrburden at this stage as “exceedingly lightge also

Chapman v. Al Transp., 229 F.3d 1012, 1031 (11th Cir. 2000) (burden met where stated reg

may motivate agasonable employer).

At this point the burden shifteack to Plaintiffto produce evidencésufficient to permit a
reasonable factfinder to conclude that the reasons given by the employer were notrdasoeal
for the adverse employmedécision.” Chapman229 F.3d at 1024:[T]his obligation [is one]
that merges with the plaintiff ultimate burden of persuading the factfinder that she has been th
victim of intentional discrimination.”Lewis, 918 F.3d at 1221 (citation and internalotation
marks omitted). “To show pretext, [an employee] must demonstrate ‘such weaknesse
implausibilities, inconsistencies, incoherencies, or contradictions in the emiplgyreffered
legitimate reasons for its action that a reasonable factfinded dond them unworthy of

credence.” Alvarez v. Royal Atl. Developers, Inc., 610 F.3d 1253, 1265 (11th Cir. 2010) (citatior

omitted). However, an employee is “not allowed to recast an empyeroffered

nondiscriminatory reasons or substitute his business judgment for that of the employg
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Chapman 229 F.3d at 1030Rather, “an employee must meet that reason head on and rebut
and the employee cannot succeed by simply quarreling with the wisdom of that rddson.”
Plaintiff has failed to carryhat burden here. To rebut Defendants’ stated reason for he
dismissal, Plaintiff points to Gacen’s statements thalaintiff's traveler statuswas “[n]ot
necessarily” the reason she was laidaftl she again cites Gracen’s statements about needin
“roughnecks” for “strenuous work.(Seedoc. 265, p.9.) Plaintiff argues that these statements
show that her gender was the real reason that Defendants dismissed her. -@Qqc.BBWhile
Gracen was involved in the layoff processgeneral (doc.26-5 p. 8), it is undisputed that Jones
“made the call” tderminatePlaintiff, (seedoc. 263, p. 30). Nothing in the record indicates that
Gracenspoke to Jones about his preference for “roughnecks,” or that Jones’s decdigmiss
Plaintiff was impacted by facenris preference Thus, Gacens statements alone canrtm used

to provethat Jones’s stated reasfon letting Plaintiff go waspretextual. See, e.g.Chambers v.

Walt Disney World Cq.132 F.Supp.2d 1356, 1364 (M.D. Fla. 2001)At a minimum, to be

deemed a decisionmaker, evidence must show that the employee made a recommend

concerning the challenged employment action, sucimesbers of a hiring committee or

promotion panel.”) (citing Clover v. Total Sy8ervs., InG.176 F.3d 1346, 1356 (11th Cir. 1999)
For all the reasons set forth abotree Court GRANTS Defendants’ Summary Judgment

Motions as to Plaintiff's Title VII ésparate treatment claifm(Docs. 22, 25.)

” The record indicates that either Gracen or Jones learned about Plaitif€ker stats from Zeigler.
(Doc. 263, pp. 3233.) It alsoprovides evidence that Zeigler disliked Plaintiff because they preyiousl
dated. (Doc. 24, pp. 3940.) “Personal animosity is not the equivalent of sex discrimination and is no
proscribed by Title VII' McCollum v. Bolger 794 F.2d 602610 (11th Cir. 1986%ee alsd-reeman v.
Cont'l Tech. Servs., Inc710 F.Supp. 328, 331 (N.D. Ga. 1988) (summary judgment was appropriatd
because the “plaintiff was not terminated because she was a wombechuse of her sexual relationship
with Dunlap and the consequences thereof”). Furthermore, Plaintiff acknowlbdge MS laid her off,

and that Local 188 did not have that authority. (Do€l2p. 42.) For these reasons, Zeigler's actions do
not shav that Local 188 caused Plaintiff's dismissal because of her gender.
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Ill. Retaliation Claim
Plaintiff next asserts that Defendants violated Title VII by retaliating against hern
specifically by firing her for complaining about sexual harassment. (Doc. 1, p. 5.) Utder Ti
VII, it is unlawful for an employer to discriminate against an emplopeedus¢she]has opposed
any practice made an unlawful employment practice by this subchapter, or ebalise#s made
a charge, testified, assisted, or participated in any mannan investigation, proceeding, or
hearing under this subchapterd2 U.S.C. § 200068(a) “A plaintiff establishes a prima facie
case of retaliation by showing thdll) she‘engaged in statutorily protected activjty2) she
‘suffered a materially agtrse actioln and (3) there was a causal connection between the protecteq

activity and the adverse actidrf Chapter 7 Tr. v. Gate Gourmet, In883 F.3d 1249, 1258 (11th

Cir. 2012) (quoting Howard v. Walgreen C605 F.3d 1239, 1244 (11th Cir. 20L0pefendants

argue that Plaintiff cannot establish the third element. (X#:4, pp. 14-15; doc. 25-1, p. 19.)
Plaintiff easilymeetghe first two elements. First, it is undisputed that Plaintiff complained
about Vescelus’s conduct towards her, (doel2pp. 19, 25), in satisfaction tife first element.

See, e.g.Wheatfall v. Bd of Regents of Univ. Sys. of G& F. Supp.3d 132, 1353 (N.D. Ga.

2014) (“To be sure, reporting sex discrimination or a sexually hostile work environomstitutes
protected activity). To make outthe second element, Plaintiff must show tBetfendants
engaged in action that “might have dissuadedasonable worker from making or supporting a

charge of discriminatiah Crawford v. Carroll 529 F.3d 961, 974 (11th Cir. 2008)ufting

Burlington N & Santa Fe Ry. Co. v. Whit&48 U.S. 53, 68 (U.S. 2006)). Plainsfdismissal

8 A plaintiff can also establish a retaliation claim through direct evideBeeMerritt v. Dillard Paper Co.
120 F.3d 1181, 1189 (11th Cir. 1997). Here, Defendants argue thdstherdirect evidence of retaliation.
(Doc. 221, pp. 1612.) Plaintiff's Response does not dispute this contention and onlysat@ieshe can
establish a prima facie case of discrimination. (Doc. 38-2, p. 7.) Therefore, thevllouwst addressite
issue of direct evidence any further.
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from TMS satisfieghis element SeeJefferson v. Sewon Aminc., 891 F.3d 911, 924 (11th Cir.

2018) (“Termination is a materially adverse actipn.Thus, the Court will now turn to whether
Plaintiff hassatisfied the third element.

The Eleventh Cirati has “held that a plaintiff satisfidthe third element of a retaliation
claim] if [she] provides sufficient evidence that the decisiaker became aware of the protected
conduct, and that there was close temporal proximity between this awarenebs adderse

employment actioi Farley v. Nationwide Mut. Ins. C0ol97 F.3d 1322, 1337 (11th Cir. 1999).

However, “when temporal proximity is used to establish a causal connection, the prowusit

be‘very close.” Criswell v. Intellirisk Mgmt Corp., Inc, 286 F.App’x. 660, 664 (11th Cir. 2008)

(quotingClark Cty. Sch. Dist. v. Breeden532 U.S. 268, 273 (2001)). Here, the record shows that]

TMS terminated Plaintiff two or three wee&Bier shespoke to Jones about Vescelus. (Doe. 26
1, pp. B, 35.) A reasonable jury coulfind that thisis a short enough period of time to satisfy the
causation elementSeeFarley, 197 F.3d at 1337 (seven weeks sufficient to establstatisal
nexus for purposes of establishing a prima facie’tase

Once aplaintiff establishes a prima facie case of retaliation, the burden shifts to thie
defendants to provide a legitimate, nondiscriminatory reason for their acdeaJohnsonv.

Booker T. Washington Broadserv, Inc, 234 F.3d 501, 507 n.6 (11th Cir. 2000) (citation

omitted). Defendants again assert that Plaintiff was dismissed because she was a tfeeler
22-1, pp. 1516; doc. 251, pp. 1920.) Like with her disparate treatment claim, Plaintiff is unable
to rebut this proffered reasamd shav that is pretextual Specifically,Gracen’s statemerdabout
needing “roughnecks” for the joils not helpful to Plaintiff hereasit in no way showsthat
retaliationagainst Plaintiff for complaining about Vesceluas the real reason for Defendants’

actons. SeeBrooks v. Cty Comm’n of Jefferson Cty.446 F.3d 1160, 1163 (112006) (‘A
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reason is not pretext for discrimination ‘unless it is shown both that the reaséalseasnd that

discrimination was the real reas@n(quoting St. Mary’s Honor Ctr. v. Hick$09 U.S. 502, 515

(1993)). For this reason, Plaintiff's Title VIl retaliation claim fails. Thau@ thusGRANTS
Defendants’ Motions for Summary Judgment as to this claim. (Docs. 22, 25.)
IV. Attorney’s Fees

Plaintiff requests attorney’s fees and expenses of litigationefiadibcrimination claims.
(Doc. 1, p. 6.) Title VII provides that the district court, “in its discretion, may ath@\prevailing

party . . . a reasonable attorney’s fee.” Myers v. Cent. Fla. Invs., Inc., 592 F.3d 1201, 1225 (1]

Cir. 2010) (quotation marks omittecdgee42 U.S.C. § 2000&(k). While none ofPlaintiff's
claims against Loal 188 survive summary judgment, PlaingffTitle VII hostile work
environment clainagainst TMSwill proceed Because of this, the Court will have the authority,
afteranytrial, to award the prevailing pargttorneys fees and related costs, if it finds such an
award to be appropriate at that timaccordingly, the CourGRANTS Local 188’s Motion for
Summary ddgment on thiglaim butDENIES TMS’s Motion for SummaryJudgmento the
extent that Plaintiff seeks attorney’s fees based on her Title VII hostilglace claimagainst it
(Docs. 22, 25.)
V. Punitive Damages

Plaintiff alsoseekspunitive damages(Doc. 1, p.6.) UnderTitle VII, punitive damages
are limited“to cases in which the employeas engaged in intentional discrimination and has done
so ‘with malice or with reckless indifference to the federally protected rightsnadggrieved

individual.” Kolstad v. Am. Dental Ass, 527 U.S. 526, 5280 (1999) (quoting 42 U.S.C. 8

1981a(b)(1)). Since none of Plaintif§ Title VIl claims against Local 188 survive summary

judgment, she cannot show that the union engaged in intentional discrimination agairist her.
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addition,for Plaintiff to receive punitive damages for her remaining Title VII claimregd MS
she ‘mug establish thatthe discriminating employee was high[] up the corporate hieraahy

that'higher management countenanced or approved his beffawdibur v. Corr. Servs Corp.,

393 F.3d 11921205 (11th Cir. 2004) (quotindiller, 393 F.3d at 1280). It is not enougljust
show that the employer had notice of the offensive condgetWilbur, 393 F.3d at 1205 Even
if, as [plaintiff] asserts[defendant]had notice of the alleged sex distination as of February
2002, when she complained[tefendant’'sjhuman resources departmgptaintiff] has offered
nothing to establish thddefendant’s]higher managementcountenanced or approvethe
offending behavior ofplaintiff's] supervisors)

The Court’s review of the case law shows that punitive damages are appropoaty

the most egregious sexual harassment hosth&place cases. See, eldenderson v. Simmons

Foods, Inc.217 F.3d 612, 619 (8th Cir. 2000) (punitive damages g@pate where the employer
ignoredmost of plaintiff’'s complaint, moved the plaintiff closer to her harasser, refaseghsfer
plaintiff when the harassment continued, and threatened to fire plaintiff for hanuaint

complaints); Timm v. Progressive 8¢l Treating, In¢.137 F.3d 1008, 1009 (7th Cir. 1998)

(upholding a punitive damages award where an employer had notice of prior instances af alle
sexual harassment by the harasser, took no action, and later justified its inactiomingdlaat
the employee failed to file a formal complaint, despite a company policy encouragimmahf
complaints) Here, Plaintiff doegrovide evidence thaGracen and Garris8nknew about
Vescelus’smessages to her and still had her work near Vesc€éusc. 261, p. 20.) However,

onceJonesa caoowner of TMS learnedthat Vescelus touched Plaintifieimmediately moved

9 Additionally, Plaintiff has not provided evidence indicating that Gracen and Gayrésforeman and a
superintendentespectivelywould or should be considered “high[] up the corporate hierarchy” or Bvfemb
of “higher management” at TMSilbur, 393 F.3d at 1205 (quotiridiller, 393 F.3d at 1280).
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her away from him.(Id. at p. 25.) Moreover, Jones fired Vescelus afteraig@ig notice ofhis
more serious conduct toward Plaintifidicating that the company’s higher management did not
condone or approve of his behavidtd. at pp. 1#19.) For this reasgrPlaintiff has notshown
that either of the Defendarg engaged in conduct that woudnhtitle her to punitive damages.
Accordingly, the CourGRANTS Defendarg’ Motions for Summary Judgmeas to this claim
(Docs. 22, 25.)
CONCLUSION

Based on the foregoing, the COGIRANTS IN PART andDENIES IN PART Defendant
The Mechanical Shop’s Motion for Summadpdgment. (Doc. 22 The CourtDISMISSES
Plaintiff's Title VII disparate treatment claim, her Title VIl retaliation claim, and hartjye
damages claim against The Mechanical Shdpwever,Plaintiff's Title VII sexual harassment
hostile workplacelaim and her claim for attorney’s feggainst The Mechanical Shbpth stand.
In addition, the CouGRANTS Defendant.ocal Union 188 UA’dMotion for Summary Judgment
as to all claims against itfDoc. 25. The CourDIRECTS the Clerk of Court t§ ERMINATE
Local Union 188 UA as a party to this action.

SO ORDERED, this 14th day of July, 2020.

/ /’"é},if

R. STAN BAKER
UNITED STATESDISTRICT JUDGE
SOUTHERN DISTRICT OF GEORGIA
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