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ds v. Wells Fargo Bank, NA et al Dogt.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION
MARQUII JACOBS
Plaintiff, CIVIL ACTION NO.: 4:19-cv-186

V.

WELLS FARGO BANK, NA; and SHAPIRO
PENDERGAST& HASTY LLP,

Defendants

ORDER

This matter comes before the Court upon Plaintiff's failure to comply with the '€ourt
Order of March 24, 2020, (doc. 8), and her failure to prosecute this acfiam.the following
reasons, the COUBRANTS Defendant Wells Fargo Bank, NA's Motion to Dismiss, (doc. 6), and
DISMISSES Plaintiff's claims without prejudice for failure to follow the Court’s directive
failure to effectuate service of proceasd failue to prosecute.

BACKGROUND

On July 1, 2019, Plaintiff, proceeding pro se, filed a Complaint in the Superior Court g
Chatham County, naming Wells Fargo Bank, NA (“Wells Fargo”) and Shapiro Pendergasty& Ha
LLP as Defendants. (Doc%-1, 7-1.) Almost cne month later\Wells Fargaremoved the case to
this Court. (Doc. 1.) Within a week of emoval, Wells Fargomoved to dismiss Plaintiff's

Complaint for failure to state a claim and for insufficiency of process andisienffy of service

! This case was administratively stayed pending Plaintiff's filing of a resportbe pending Motion to Dismiss or
an amended complaint. (Doc. 8.) The deadline for such filing having passeduthBIRECTS the Clerk of Court
to LIFT the stay and entehis Order in the case.
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of process. (Doc. 6.) OMarch 24, 220, the Court ordered Plaintiff to file a response within
twenty-eight days either opposing the Motion to Dismissimdicating ter lack of opposition.
(Doc. 8) The Court alerted Plaintiff that, showak fail to respond to the Motion to Dismiss, the
Court would presumsehe does not oppose the Motiond. (@t pp. +2.) In addition, the Court
noted that Plaintiff could choose to seek to amend her Complaint, and the Coymtozigded
Plaintiff with a copy of Federal Rules of Civil Procedure 12, 15, and 41 to ensushdtetd full
notice of the requirements of the Rules regarding motions to dismiss, amendmentdingplea
and dismissal of actiongld.) Plaintiff has entirely failed to respond ttee Motion to Dismiss.
Indeed, Plaintiff has not made any filings in this case diviells Fargaemoved the action to this
Court nearly nine months ago.

As to Shapiro Pendergast & Hastiyere is no indicatio from this Court’s docket or the
docket for the superior court action (prior to removal) thhis been served with process since
the case was filed almost ten months,agul it has made no appearance in the aétion.

DISCUSSION

The Court must now dermine how to address Plaintiff's failure to comply with this
Court’s Orderherfailure to respond tthe Motion to Dismissher apparenfailure to servesither
Defendantand rer failure to diligently pursuedr claims. For the reasons set forth below, the
Court finds thaPlaintiff's claimsshould be dismissed.

l. Plaintiff's Claims against Both Defendantsare Subject to Dismissal for Her Failure
to Effectuate Service of Process

First,the Court addresses Plaintiff's failure to seftve DefendantsIn a removed case, a

plaintiff is afforded90 days from the date edmoval to perfect servic&seeFed. R. Civ. P. 4(m);

2 SeeChatham County Court Case Search Systemilable at https://cmsportal.chathamcounty.org/portal
(click on “Smart Search” icon, then search for SPCV19-00&@30ast visited April B, 2020).




Moore v. McCalla Raymer, LLC916 F.Supp. 2d 1332, 1340 (N.D. Ga. 2013) (noting that the

time period for service runs from the dateremoval). Even litigants who, like Plaintiff, are

proceeding pro se must comply with the Federal Rules of Civil Procesig#&nderson v. Dist.

Bd. of Trustees of Cent. Florida Cmty. Coll., 77 F.3d 364, 366 (11th Cir. 1996), as welhas wi

the Local Rules of this Court. Thus, Plaintiff should have served Wells Farg8&reapiro
Pendergast & Hastyn or beforeDctober 29, 2019 The docket contains nothing indicating that
service waproperlymade® SeeFed. R. Civ. P. 4(1)(1) (“Unless service is waived, proof of service
must be mad#o the court.”). Rule 4(m) provides that if a defendant is not timahg properly
served, “the court-on motion or on its own after notice to the plairtifhust dismisgheaction
without prejudice against that defendant or order that service be made withinfiedpiere.”
Fed. R. Civ. P. 4(m)A plaintiff may obtain an extension of time for servicgpafcess upon the
showing of good causeld. Here, Plaintiff has nther requested an extension tohe nor
demonstrated good cause for an extension. This Court is nonetheless required to cortsider g
own initiative whethemny circumstances exist that would warrant granting an extension of tim

to Plaintiff. Rance vRocksolid Granit USA, Inc., 583 F.3d 1284, 1286 (11th Cir. 2008ljght

of the Court’s analysis and determinatiset forthbelow, regarding Plaintiff’s failure to prosecute
her claims, the Court finds that no such circumstances exist and Pkioidiins are subject to

dismissal without prejudice for failure to effectuate service of process

3 There is no indication that service was even attempted asapprSiPendergast & Hasty. As to Wells
Fargo, its Notice of Removal and an exhibit thereto indicate thasipwavided photos of portions of the
Complaint, lit in both the Notice of Removal and the Motion to Disriesls Fargaexplicitly denies that
it has been served with procegSeeDoc. 1, p. 3; doc. 6, p. 7No affidavit or return of service for either
Defendant appears on this Court’'s docket ostiygerior coufs docket for the case
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Il. All of Plaintiff's Claims are Subject to Dismissal for Failure to Prosecte
A district court may dismiss a plaintiff's claims for failure to prosecute putsodederal
Rule of Civil Procedure 41(b) (“Rule 41(b)") and the court’s inherent authority to matsage

docket. Link v. Wabash R.R. Co., 370 U.S. 626 (19&¥leman v. § Lucie Qy. Jail, 433 F.

App’x 716, 718 (11th Cir. 2011¥iting Fed. R. Civ. P. 41(b) and Betty K Agencies, Ltd. v. M/V

MONADA, 432 F.3d 1333, 1337 (11th Ci2005). In particular, Rule 41(b) allows for the
involuntary dismissal of a plaintiff's claisnwhereshe has failed to prosecute those claims, comply

with the Federal Rules of Civil Procedure or local rules, or follow a court.ofeldt. R. Civ. P.

41(b); seealso Coleman 433 F. App’x at 718Sanders v. BarretiNo. 0512660, 2005 WL

2640979, atl (11th Cir. Oct. 17, 2005{citing Kilgo v. Ricks, 983 F.2d 189, 192 (11th Cir.

1993));cf. Local R. 41.1(b) (“[T]he assigned Judge may, after notice to counsel of regard,
sponte.. . . dismiss any action for want of prosecution, with or withoejugdice[,] . . . [based on]
[w]illful disobedience or neglect of any order of the Court.”). Additionally, a district court’s
“power to dismiss is an inherent aspect of its authority to enforce its ordeenhsme prompt

disposition of lawsuits.”Brown v. Tallahassee Police Dgp205 F. App’x 802, 80211th Cir.

2006) (quoting Jones v. Graham, 709 F.2d 1457, 1458 (11th Cir.)1983)

It is true that dismissal with prejudice for failure to prosecute isanttion . . . to be
utilized only in extreme situatioiisand requires that a court “(1) conclud[e] a clear record of
delay or willful contempt exists; and (2) mak[e] an implicit or explicit finding thaelesanctions

would not suffice.”_Thomas v. Montgomery Cty. Bd. of Educ., 170 F. App’x 623;&3R26L1th

Cir. 2006) (quoting Morewitz v. West of Eng. Ship Owners Mut. Prot. & Indem. Ass’n (Lux.), 64

4 In Wabashthe Court held that a trial court may dismiss an action for failypeoecute “even without
affording notice of its intention to do so.” 370 U.S. at 633. Nonetheless, in #natchand, the Court
advised Plaintiff that &rfailure to respond to the Motion to Dismiss would result in disatisf this action.




F.3d 1356, 1366 (11th Cir. 1995%eealsoTaylor v. Spaziano, 251 F. App’x 616, 619 (11th Cir.

2007) (*A district court may impose a dismissal with prejudice for want of prosecutignifonl
there is dclear record of delay or contumacious conduct by the plaifjtifjuoting Morewitz,
62 F.3d at 1366). By contrast, dismisgathout prejudice for failure to prosecute is not an
adjudication on the merits, and, therefore, courts are afforded greater disarediemissing

claims in this mannerld. at 619;seealsoColeman 433 F. Appx at 719;Brown, 205 F. AppX at

802-03.

While the Court exercises its discretion to dismiss cases with caution, dismissal of
action without prejudice is warranteeeColeman 433 F. App’x at 719 (upholding dismissal
without prepdicefor failure to prosecut&ection 1983 complainthere plaintiff did not respond
to court order to supply defendant’s current address for purpose of service); Taylor, 251 F. Ap
at 626-21 (upholding dismissal without prejudice for failure to prosecute, because paintiff
insisted on going forward with deficient amended complaint rather than complying, or seeking
extension of time to comply, with court’s order to file second amended compBriotyn, 205 F.
App’x at 80203 (upholding dismissal without prejudiéer failure to prosecut&ection 1983
claims whereplaintiff failed to follow court ordeto file amended complaint armburt had
informed plaintiff thainoncompliance could lead to dismigsal

Despite having been advised ddrtobligation to respond tdWells Fargo’sMotion to
Dismiss and theonsequences for failing to respond, Plaintiff has not filed any oppositibe to
Motion. With regard to both Defendanthe has run afoul of the @y deadline for perfecting
service in a removed casandthe CourtthereforeGRANTS Wells Fargo’s Mabn to Dismiss.
(Doc. 6.) Moreovemwith Plaintiff not having taken any action on this case for approximsgely

months, she has failed to diligently prosecwgedaims makingdismissal appropriate




CONCLUSION
For the abovestated reasons, ti@urtGRANTS Wells Fargo’s Motion to Dismisggoc.
6), DISMISSES this action without prejudiceandDIRECTS the Clerk of Court teenter the
appropriate judgment of dismissal aodCLOSE this case®

SO ORDERED, this 28th day of April, 2020.

/ Wé}ér

R. STAN BAKER
UNITED STATES DISTRICTIUDGE
SOUTHERN DISTRICT OF GEORGIA

5 While the Court dismisses this action without prejudice, even ibthetical effect of the dismissal is to
prevent Plaintiff from prosecuting these claims, dismissal is stilamtgd. Plaintiff has exhibited a clear

record of delay and contempt and sanction other than dismissal will suffice to addresddilure to
follow the Court’s orders ancehfailure to prosecute.




