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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
SAVANNAH DIVISION
OWNERSINSURANCECOMPANY,
Plaintiff, CIVIL ACTION NO.: 4:19¢v-219

V.

DR. ROBERT BROWN, CMB PARTNERS
LLC, and ELAINE MORGAN

Defendants

ORDER

Plaintiff Owness Insurance CompanyOwners’) initiated thisdeclaratory judgmeratction
to clarify its obligationsunder an insurance policijeld by Defendants Dr. Robert Brown
(“Brown”) and CMB Partners, LLC (“CMB”) irrelation to a separate legal proceedin¢Doc.
1.) Within their Answer toOwners’ Complaint, Defendantsassertedcounterclaims against
Owners for anticipatory breach of contract (Count I) and declaratory r€leinf 11). (Doc. 13,
pp. ~11.) Preseny before the Court is Owners’ Motion to Dismiss Count I, (doc. 15), and brief
in support thereof, (doc. 1B5).2 For the reasons explained more fully below, the CGRANTS

Owners’Motion toDismiss (doc. 15).

! Plaintiff also asserts its claim against Defendant Elaine Morgan. (DodoWgver, Defendant Morgan
is notjoining in the atissuecounterclaim against OwnergDoc. 13, p. §. Thus, for the sake of clarity,
the Court will collectively refer to Brown and CMB as “Defendants” thraug this Order.

2 Owners’ Motion does not seek to dism@&sunt Il. (Doc. 15seedoc. 15-1.)
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BACKGROUND

Brown is a Georgia citizen who has a medical practice in a building owned by CMB,
Georgiacompany. (Doc. B, p. 2; doc. 13, p. 7.) In 2018, one of Brown’s patients allegedly
injured herself while exiting CMB’s building and subsequentigdDefendants in the State Court
of Chatham County for the injuries she sustained from the inc{dénimes, the “Underlying
Lawsuit”). (Doc. 13, p. 8; doc.-2.) Defendants werallegedlyinsured under two policies issued
by Owners. (Doc. 13, pp—8.) According to Defendants, the terms of the policies provide that
Owners had a duty to defend and indemnify them in the Underlying Lawsditat (pp. 89.)
Owners provided a defense; however, it sent two letters to CMB and Browmexgplkhiat it was
defending them under a reservation of rights to contest coverage. @pp. 1; doc. %6, p. 1.)
Owners also disclaimed its obligation to indemnify Defendants. (Doc. 13, p. 9.) sAftding
the letters, Owners initiated this action to determing#rges’ respective rights and duties under
the policies. 1d.; see generallgoc 1.)

Defendantghenfiled an Answerand assertethe atissue counterclaim faanticipatory
breach of contract againStvners 2 (Doc. 13,pp. 9—10.)As part of this claimDefendantseek
“attorney’s fees anlitigation expenses pursuant to O.C.G.A. 86t31" because of “Owner’s bad
faith and stubborn litigiousness (Id. at p. 10.) Owners subsequently filedith&lotion to

Dismiss, (doc. 15), to whichefendantdiled a Response, (doc. 17).

3 Itis not clear whether Defendants also intended to assert a segatatistinctreach of contract claim

in addition to their anticipatory breach of contract claim. Howewen & Defendants’ counterclainouald

be read to also assert a breachasitact claim, the claim would faiHere, Defendants allege that Owners
had a duty to indemnify them, (doc. 13, p. 9), but fail to asserthbgtsuffered an adverse judgment in
the Underlying Lawsuit. Without aactualadverse judgment to indemnifpefendantsannot show that
Owners violated a provision of the contra@eeBrooks v. Branch Banking Tr. Co. 107 F.Supp.3d
129Q 1296 (N.D. Ga. 2015)[@] plaintiff asserting a breach of contract claim must allege a particular
contractual provision that the defendants violated to survive a motion to disrilgernal citations and
quotations omitted).Thus, the CourDISMISSES Defendants’counterclaim ¢ the extent it asserts a
breach of contract claim.




LEGAL STANDARD
“A motion to dismiss a counterclaim pursuant to Federal Rule of Civil Procedurdg)2(b)

is evaluated in the same manner as a motion to dismiss a comp@ater v. Galardi SEnter,

Inc., 43 F.Supp.3d 1322, 1325 (S.D. Fla. 2014) (internal quotations omjtsbalsoW. Sur.

Co. v. Steuerwald, 760 F. App810, 813 (11th Cir. 2019per curiam) (citing Rule 12(b)(6)

standards in review of counterclaimf court must “accept[] thallegations in the complaint as

true and constru[e] them in the light most favorable to the plaintiff.” Belanger viiSal¢amy;,

556 F.3d 1153, 1155 (11th Cir. 200@)ting Jackson v. BellSouth Telecomm., 372 F.3d 1250,

1262 (11th Cir. 2004) A compaint must state a facially plausible claim for relief, afjd] claim
has facial plausibility when the plaintiff pleads factual content that allows thée toodiraw the

reasonable inference that the defendant is liable for the misconduct alleg&mhtén v. Quicken

Loans, Inc. 626 F.3d 1187, 1196 (11th Cir. 2010) (quoting Ashcroft v. Igbal, 556 U.S. 662, 67

(2009)). “A pleading that offers labels and conclusions or a formulaic recitation ofeéheests

of a cause of action” does not suffickshcroft 556 U.S. at 678nternal quotations omitted)

“The plausibility standard is not akin to a probability requirement, but it asks for hzore t

a sheer possibility that a defendant has acted unlawfully. Where a complaint pitatisatzare
merely consistent with a defendant’s liability, it stops short of the line betwessibity and
plausibility of entitlemento relief.” 1d. (internal punctuation and citation omitted). While a court
must accept all factual allegations in a complaint as true, this tenet “is inapplicalelgal
conclusions. Threadbare recitals of the elements of a cause of action, sujpyortezie
conclusory statements,” are insufficientd. (internal citation omitted). In addition, when a
dispositive issue of law allows for no construction of the complaint’s altegad support the

cause of action, dismissal is appropridteitzke v Williams, 490 U.S. 319, 326 (1989).
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Owners attached several documentsst@omplaint. (See docs.-1, 1-2, 1-3, 1-4, 1-5, 1
6.) These documents include copies of the complaint from the Underlying Lawsuit; Zjidbéd
insurance policies, (docs:3l 1-5), and Owners’ reservation of rights letters, (doe$, £6.) In
their counterclaim, Defendanteference these documents in making their allegations agains
Owners. (See doc. 13, pp-I11.) The United States Court of Appeals for the Eleventhutihas
“held that the court may consider a[n attached document] without converting the motion into g
for summary judgment if the attached document is (1) central to the plaintifs and (2)

undisputed. Day v. Taylor, 400 F.3d 1272, 1276 (11th Cir. 2005) (citation omitted)

“Undisputed’ in this context means that the authenticity of the document is not challenged.

Horsley v. Feldt, 304 F.3d 1125, 1134 (11th Cir. 2002). In addition a “document need not

physically attached to a plead to be incorporated by reference into it; if the docuhsesuntents

are alleged in a complaint and no party questions those contents, [a court] may conkider su
document provided it meets the centrality requiremeriddy, 400 F.3d at 1276.Here the
insurance policies, the reservation of rights letters, and the complaint from theyungdéitjation

are all central tdefendantscounterclaim. In addition, no party challenges the authenticity of
these documents. Thus, the Court will consider these documents alongside the allegtieons i
counterclaim.

DISCUSSION

As noted above, Owners only moves for dismissal as to Defendants’ counterclaim for

anticipatory breach of contractDdc. 15; ac. 13, pp. 910.) In this diversity action, the Court

must apply the choieef-law rules of its forum state of Georgia to determine which state’s

substantive laws apply. Boardman Petroleum, Inc. v. Federated Mut. Ins. Co., 135 F.3d 750,

(11th Cir. 1998). Here, Defendats’ counteclaim resoundsn contract. For “contract cases,
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[Georgia] follows the traditional doctrine ke loci contractus: contracts arégoverned as to their
nature, validity and interpretation by the law of the place where they were onadss tle
contract is to be performed in a state other than that in which it was’niddéyuotingGen. Tel.

Co. of Se. v. Trimm, 311 S.E.2d 460, 461 (Ga. 1984)). As is relevant here, Georgia law consig

an insurance contrafto be] madewhere it is deliered’” Travelers Prop. Cas. Co. of Am. v.

Moore 763 F.3d 1265, 1271 (11th Cir. 2014) (quoting Boardman Petroleum, 135 F.3d at 75

Here, both insurance policieontain cover lettaraddressed to Defendants at th&eorgia
addressesand there is no indication that Defendants received the policies at any other locatiq
(Doc. 13, p. 1; doc. 55, p. 1.) Thus,Georgia law applieo Defendants’ anticipatory breach of
contract clainf

Under Georgia law,an anticipatoy breach of contraetotherwise known as an
anticipatory repudiation-eccurs whera partyto a contractrepudiates his contractual obligation
to perform prior to the time such performance is required under the terhesafritract Coffee

Butler Sev., Inc. v. Sacha366 S.E.2d 67673 (Ga. 1988)djtation omitted).“The repudiation

must apply to the entire contract and must include an unqualified refusal to ffifuture

obligations under the contractLegacy Acad, Inc. v. DolesSmith Enter, Inc., 812 S.E.2d 7277

(Ga. Ct. App. 2018%ee als&Chaudhuri v. Fannin Reg’l Hosp.30 S.E.2d 425429 (Ga. Ct. App.

2012) (“The breach which will form the basis for an anticipatory breach of contriaah a& an
unqualified repudiation of the entire contract prior teettime for performancy (emphasis in

original) (citation omitted)

4 Moreover, because the parties have argued Georgia law and have not oesaostantive law of any
other state, Georgia law applieSeelnt’| Ins. Co. v. Johns, 874 F.2d 1447, 1458 n.19 (11th Cir. 1989)
(“[B]ecause the parties failed to consider the choice of law in this diveeasie, we must presume that the
substantive law of the forui controls.’) (citation omitted).
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Here Defendants have failed to make this showing. Defendaorisedethat Owners
providedthem with a defense, albeit “a qualified defenseunder a reservation of rigtitgDoc.
13, p. 9.) However, the provision afqualified defense isyonetheless, therovision of a defense;
thus,Ownerscould not have repudiated “the entire contract prior to the time for perfoethanc

because it did, in fact, pay for the defense as it was allegedly obligated @xdoee Fed. Sav

& Loan Ass’n v. Brown831 S.E.2d 222, 230 (Ga. Ct. App. 2019) (citatbonitted). Owners

merely exercised itability as an insurance company tefend[a claim] under a reservation of
rights,” an option provided by Georgia law tHalow([s] an insurer to provide a defense to its
insured while still preserving the option of litigating and ultimately denying covérddeover

V. Maxum Indem. C@.730 S.E.2d 41,3416 (Ga. 2012) The Court is not aware of arfyeorgia

case lawholdingthatan insuremproviding adefenseunder a reservation of right®nstitutesan
anticipatory repudiationTo hold so nowwould vitiateamethod for allowing insurers to determine
their contractualobligationswhich has previously been praised by Georgia Cousise, e.g.

Richmond v. Ga. Farm Bureau Mut. Ins. Co., 231 S.E.2d 245, 248 (Ga Ct. App. 1976) (an insu

defending under a reservation of rights is a “more desirable alternative” tharhéneoptions
insurers face when deciding whether to defend a claim).

Defendantslso assethatOwners‘declaratory action against” them which seeks “judicial
affirmation of Owners’ denial of coverage for indemnity” constitutes an patmiy breach of
contract. (Doc. 13, pp-~40.) However,they cite no authority to support this assertion. Indeed,

the Courts review ofthe relevant cadaw showsthe opposite See e.g.,.Stephens v. Tr. for Pub.

Land 479 F.Supp.2d 1341, 1355 (N.D. Ga. 2007) (decision to seek a declaratory judgment {o

determine pdies’ rights under contracts “is strong evidence that Plaintiff did not repudiate th

agreemeri). Defendantsdo not allege that any provision in the insurance conpestents
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Owners from reserving their rights to contest coverage or seeking a deglardgmento clarify

their contractual dutiesSeeBrazell Holdings, LLC v. USI InsSens. Nat|l, Inc., 378 F. Supp. 3d

1253, 1265 (S.D. Ga. 2019) 4] plaintiff asserting a breach of contract claim must allege a
particular contractugprovision that the defendants violated to survive a motion to digjniss
(citation omitted). Thus, ultimately, Defendantshave failed to adequately allege that Owners
committed ‘an unqualified repudiation of the entire contract prior to the time for npeafoce’

Cont’l Cas. Co. v. Stephenson, 145 S.E.2d 825, 826 (Ga. Ct. App. 1965).

Finally, to the extent Defendants seakorneys’fees and litigation expenseunder
O.C.G.A. § 136-11in tandem with their counterclaim, their prayer for relief fails as a matter of
law. (Doc. 13, p. 10. Under Georgia law, “[tlhe penalties contained in OCGA $3&3[(not
0O.C.G.A. 8 136-11)] are the exclusive remedies for an insurer’s bad faith refusal to pay icesuran

proceeds.” Howell v. S. Heritage Ins. Co., 448 S.E.2d 275, 276 (Ga. Ct. App. 198d)also

Adams v. Unum Life Ins. Co. of Am., 508 F. Supp. 2d 1302, 1319 (N.D. Ga. 2007) (“Georgia ca

law, however, clearly establishes that O.C.G.83%46 is the exclusive remedy for an insurer’s
bad faith refusal to pay insurance proceeds, and that claims for attorneyantediigation
expenses under other Georgia statutes are not authoriz&lrige Defendantslo not allege
damages und€.CG.A. § 334-6, they would be unable seek attorneys’ fees evertliey stated

a cognizable anticipatory breach of contract claim.
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CONCLUSION
In light of the foregoingthe CourtGRANTS Owner Insurance Company’s Motion to
Dismiss (doc. 15) and the CourDI SM1SSES Defendants’ counterclaifior anticipatory breach

of contract, or Count I, (doc. 13).

SO ORDERED, this 1st day of May, 2020.

/ Wé}ér

R.STAN BAKER
UNITED STATES DISTRICTIUDGE
SOUTHERN DISTRICT OF GEORGIA




