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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION
LEE DIXON SCOTT,
Plaintiff, CIVIL ACTION NO.: 5:14cv-5
V.

SGT. ODELL DUNNAM,

Defendant

ORDER

Plaintiff, an inmate at Coffee Correctional Facility in Nicholls, Georgia filesl @lation
pursuant to 42 U.S.C. 8§ &9 contesting certain conditions of his confinement. The parties havg
consented to have this case heard by a United States Magistrate(dodge61, 63), and this
case is set for trial on September 14, 2015. The Clerk of Court has provided atn@landum
to Plaintiff, and he has returned that memorandum in preparation for trial. fPlaasifiled a
number of Motions in this acin: a Motion for Reconsideration, (doc. 58;Motion to Pursue
Pretrial Conference, (doc. 5@ Motion for Entry of Default(doc. 68) a Motion for Sanctions
(doc. 70); anda Motion for Default Judgment, (do@5). For the reasons set forth below, these
Motions—with the exception of Plainti§ Motion to Pursue Pretrial Conference, which is
GRANTED in part,—areDENIED.
l. Motion for Reconsideration/Motion for Summary Judgment (Doc. 58)

Plaintiff previously filed Motions seekingDefault Judgmentor Summary Judgment.
(Docs. 47, 52.) In those Motions, Plaintiff argued thatause Defendant had failed to respond

to Plaintiff's request for admissions, he was entitled to default judgment or summary judgment
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his favor The Court dismissed those Motions by Order dated May 18, 2015. (Doc. 53.
Therein, the Court explained thaven if Defendant had failed to respond to the Requests fo
Admissions, thiswould, at most, deem Plainti§’ reqests admitted. (Doc. 53, pp-—24)
Furthermore, the Court explained thHaintiff had failed tosubmit a statemerdf undisputed
material facts that wasupported by citations to the recpas a party moving for summary
judgment must dold.

On June 2, 2015, Plaintiff filed a Motion seeking reconsideration of that Ordemaed
againmoving for summary judgment. (Doc. 58PBlaintiff submitted a brief(doc. 57§, and
statement of material fagt&loc. 62) in support of this Motion.Defendant has filed Responses.
(Docs. 65, 66.)

A review of Plaintiff's Motion reveals he is not seeking reconsideration of thet'€
May 18, 2015, Order. Rather, Plaintiff isugging his previoushfiled Motion for Summary
Judgment. Plaintiff presents no new facts or argument than what he could-dral/elid—
present in his previousiiled Motion. “A movant must set forth facts or law of a strongly

convincing nature to induce the court to reverse its prior decisi@niith ex rel. Smith v.

AugustaRichmond Cty., No. 1:1@v-126, 2012WL 1355575, at *1 (S.D. Ga. Apr. 18, 2012)

(internal citation omitted). To the extent Plaintiffs Motion can be construed as one for

reconsideration, that portion of Plaintiff’'s MotionD&ENIED.

! Plaintiff's brief in support of his Motion for Summary Judgmantiocketed as being in support of hi
previouslyfiled Motion for Summary Judgmengdoc. 47.) The undersigned disposed of that previous
Motion by Order dated May 18, 2015. (Doc. 53.) Accordingly, this brief should bet@dc#s being in
support of Plaintiff's Motion for Summary Judgmenhiah currentlyis pending before the Court, (doc.
58.) Likewise, Plaintiff's Statement of Material Facts, (doc. 82)ould be linked tahe pleading at
Docket Number 58, not the pleading at Docket Number 47. In additisnibtion should be docketed
as a Motion for Summary Judgment as well as a Motion for ReconsiderationGiuhtés May 18, 2015,
Order. Further, Defendant’'s Response to Plaintiff's Motion for Summary Judgment, (dpsh66)d be
linked to Plaintiff's actual Motion, (doc. 58.)The Clerk of Court iDIRECTED to take appropriate
action to reflect these corrections on the docket of this case.




Plaintiff has moved the Court, once again, for summary judgnfésderal Rule of Civil
Procedure56 governs motions for summary judgmentA party may move for summary
judgment, identifying each claim or defenser the part of each claim or defeasen whch
summary judgment is soughthe court shall grant summary judgment if the movant shows tha
there is no genuine dispute as to any material fact and the movant is entitled tonjudgrae
matter of law. Fed. R. Civ. P. 5@). “A party asserting that a fact cannot be or is genuinely
disputed must support the assertion by: citing to particular parts of materials ractrd,
including depositions, documents, electronically stored information, affidavits taralemns,
stipulations (including thosmade for purposes of the motion only), admissions, interrogatory
answers, or other materials[.]” Fed. R. Civ. P. 56(c)(1)(A). In addioderthis Court’s Local
Rules a party moving for summary judgmefghall’ provide “a concise statement of the
material facts as to which it is contended there exists no genuine dispute to be triecth. . E
statement of material fact shall be supported by a citation to the re&id. GaL.R. 56.1.

While Plaintiff filed a Statement of Material Facts, he failednake any citation to the
record of this case to support his Statement. Accordingly, Plaintiff's Motiog mlmiecomport
with the requirements of the Federal Rules of Civil Procedure or this Cdurtal Rules.
Moreover, Plaintiff's Motion, which wafiled on June 2, 2015, is untimeliscovery closed in
this case on October 23, 2014, and any motion for summary judgment was to be filed on
before November 21, 2014. Fed. R. Civ. P. 56(b) (“Unless a different time is set by leaal rul
the courtorders otherwise, a party may file a motion for summary judgment at any ttrh8Qun
days after the close of all discovery.”); (Doc. 26l addition, his case is set for trial on
September 14, 2015. (Doc. 7&)nally, Plaintiff and Defendant offer versions of events which

greatly vary, which is clearly indicative tiere beinga genuine dispute as to facts material to

or



Plaintiff's claims. For these reasons, Plaintiff's Motion for Summary head, (doc. 58), is
DENIED.
. Motion to Pursue Pretrial Conference (Doc. 59)

By this Motion, Plaintiff seeks an informal meeting with Stephen Curryeimizint’s
counsel. Plaintiff maintainthis meeting would be an effort to work toward disposing of this
case. It also appears Plaintiff seeks responses toirisrrogatory requests, which were
propounded on August 31, 2014, as well as a certified copy of an unspdeifiesition which
occurred on May 27, 2014. (Doc. 59, pp. 1-2.)

The portion of Plaintiff's Motion seeking a conference with opposing coussereby
GRANTED. The Court will conduct a&elephotic pretrial conference on Friday, August 14,
2015, at1:30PM. Personnel at Coffee Correctional Facility &ERECTED to have Plaintiff
available for this telephonic conferenc&he portion of this pleading in which Plaintiff requests
discovery materials iI®ENIED. By the Court's Order dated March 30, 20Baintiff was
informed Defendant is not required to provide Plaintiff with a free copy of any diepogDoc.

50.) Further, Defendant states counsel elected not to have the deposition transcribedgeand the|
no copy available to either party. Plaintiff is once again advised that this Motienndbe
comply with this Court’'s Local Rule 26.5. Additionally, Defendanttestathat she has
supplemented her answers to interrogatories. (Doc. 72, p. 2.)

1. Motionsfor Entry of Default (Docs. 68 and 75)

Through these Motions, Plaintiff asserts that the Court should not accept Defendan
counsel’'s apology lettein which counsel explained why he did not file a pretrial order, as
instructed. Plaintiff seeks to have the Court sanction counsel for not compiintdne Federal

Rules of Civil Procedure by ncaccepting his explanation.(Doc. 68, Doc. 75, p. 1.)
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Additionally, Plaintiff asserts this Court should enter a default judgment in his favor. §B9c.
Defendant has filed a Response. (Doc. 72.)

As Plaintiff has already been inforchd=ederal Rule of Civil Procedure 55 allows for the
entry of default judgment when a party “has failed to plead or otherwise dafehthat failure
is shown by affidavit or otherwise[.]” Fed. R. Civ. P 55(&efendant’s counsel’s failure to
timely file a pretrial order is not grounds for the entry of default in Plainféf®r. As Plaintiff
is aware, the Court directed Defendant’s counsel to show cause as to why heelda fdg a
proposed pretrial order. (Doc. 55.) Counsel filed a Response to the Court’s @oer60),
explaining why this Court’s deadline escaped ktisrdion in this case.

This Court’'s deadlines are to be taken seriously, and the Court expects padies
counsel to make every effort to comply with them. Howevee, €ourt accepts counsel’'s
assertionand his apology for failing to meet this Court’s deadline for filing the propostdabr
order The Court has no reason to doubt the veracity of counsel’s assertions or tinermgEsaii
of his apology. Counsel happeared before this Court in numerous causes of action over the
course of many yeardime, andthe Court has never known counsel to act in bad faith or
otherwise act in dereliction ahe Court’s directives. Though counsel may have missed 3
deadline inadvertently, the Court finds that counsel has taken sufficient measurssréeotkat
he will not commit a similar mistake in the future. Thus, Defendeas not “failed to plead or
otherwise defend” in this case.hdrefore,Plaintiff's Motionsfor Entry of Defaultare hereby
DENIED.

IV. Motion for Sanctions (Doc. 70)
Plaintiff files this Motion pursuant to Federal Rule of Civil Procedure 37. Plaintiff

asserts he asked Defendant in an interrogatory to provide the name and alddrgsperson




who has or who may have knowledge of the relevant facts in this case. (Doc. 70, p.ntiff Plai
states that Defendant failed to respond to this interrogatory, but in the proposed qredr,
Defendant provided the name‘@arah Adanisas being someone with knowledge of the facts
relevant to this case.ld() Plaintiff also states Defendant'®unsel failed to respond to his
original Motion for Summary Judgment, which shows his continuing disrespect$oC dlirt’s
directives. Id. at p. 2.)

In response, Defendant’s counaeérs Sarah Adams is a nurse and, if called as a witness
will be offered for “purposes other than as a person having first hand knowledge of the cond
in issue.” (Doc. 73, p. 2.) Defendant contends her original respori®aintiff's interrogatory
requestwas substantially justified and is not a circumstance in which she failed to comtiply
the Court’s discovery ordeor where shehas beenpurposefully evasive. Defendant also
contends she has supplemented her discovery response to indicate Sarah Adamyg =aH’'“ma
witnesswho can testify as to the authenticity and contents of Plaintiff's medicatreddr at p.

5.)

Rule 37(¢ gowverns those instances in which a party fails to provide information of
identify a witnessas required by Rule 26(a) and (e), and the sanctions which can be issued
discovery rules are not followed. A party is required to disclose the name of rekaldual
likely to have discoverable informatibrvithout awaiting a discovery request. Fed. R. Civ. P.
26(a)(1)(A). If a party has mde a Rule 26(a) disclosure or responded to an interrogatory
request, herhust supplement or correct its disclosure or response in a timely mativeparty
learns that in some material respect the disclosure or response is incomjpleterect|.]” Fed.

R. Civ. P. 26(e).
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Based on Defendant’s assertions, Sarah Adams does motlisaeverable information at
her disposal which would have required an initial disclosure to be made under Rule 26(p);
however, counsel provided Sarah Adams’ name and the information which she canipsiede
is called as a witness, as contemplated under Rule 26(e). To bebesed, on counsel's
assertions,Sarah Adams does not have firsthand knowledge of the egéentsy rise to
Plaintiffs Complaint. Plaintiff has notbeen prejudiced by this disclosure, as supplemented
This supplementatlisclosure does not fit within the purview of Rule 37, and the issuance of
sanctions against Defendant is not appropriBltaintiff's Motion isDENIED.

CONCLUSION

For the reasons stated above,iitl#'s Motion for Reconsideration, (doc. 58); Motion

for Entry of Default Motion for Sanctions, (doc. 70); and Motion for Default Judgment, (doc.

75), are DENIED. Plaintiffs Motion to Pursue Pretrial Conference, (doc., 8955RANTED

\Al

IN PART. The Court will conduct a telephonic pretrial conference on Friday, August 14, 201}
at 1:30PM.

SO ORDERED, this 10thday ofAugust, 2015.

/ b LF

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




