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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
JAMES ALBERT GEORGE, IY
Plaintiff, CIVIL ACTION NO.: 5:14cv-33
V.

LT. CHARLES NEWHAM,

Defendant

ORDER

This matter comes before the Court @efendant's RenewedMotion to Dismiss
(doc. 25 andPlaintiff’s failure to comply with the Court'®rder ofJuly 2Q 2015 (doc. 2) and
his failure toinform the Court, in writing or otherwise, of any new or differadtiress For the
following reasons, Defendants’ Motiosa GRANTED and Plaintiff's claimsare DISMISSED
without prejudice for failure to prosecuteAdditionally, Plaintiff is DENIED leave to appeal in
forma pauperis

BACKGROUND

On November 3, 2014Plaintiff, proceeding pro se, filed a Complaint contesting certain
conditions of his confinement while housedCatffee Correctional Facilitin Nicholls, Georgia.
(Doc. 1.) With his Complaint, Plaintiff filed a Motion to Proceed In Forma Paupébsc.2.)
The Court granted that Motion on April 22, 2015. (Doc. 3.) In that OtderCourt directed
Plaintiff to, among other thingsnform the Court upon any change in his address and that his

failure to do so could result in the dismissal of this acti¢a. at 3.)

Dockets.Justia.c

26


https://dockets.justia.com/docket/georgia/gasdce/5:2014cv00033/63367/
https://docs.justia.com/cases/federal/district-courts/georgia/gasdce/5:2014cv00033/63367/26/
https://dockets.justia.com/

On February 26, 2015, the undersigned issued an Order and Report and Recommenda
following a frivolity review of Plaintiffs Complaint. (Doc. 8.) The Court dited a copy of
Plaintiffs Complaint be served upon Defend&i@wham Id. The Report recommended that
claims against all other Defendants should be dismidsedPlaintiff did not file any objections,
and the Court adopted the Report and Recommendation and dismissed all claims ext&pt ag
those against DefendaNewham (Doc. 18.) In the Report and Recommendation, the Court
provided instructions to Plaintiff regarding the prosecution of this acti@uc.(8 pp. 7-10.)
The Court again emphasized to Plaintiff that he must update the Court regardicigpagg in
his address and that the Court would dismiss his case if he failed to do so. The Court furt
instructed Plaintiff that if he “does not press his case forward, the Court magslisfior want
of prosecution.” Id. at 9.) The Court specifically informed Plaintiff of his obligation to respond
to a motion to dismiss within 14 days of service of such a motioid. af 9.) The Court
explained that should Plaintiff fail to respond to such a motion, the Court will agbainbe
does not oppose the Motion._Id.

Defendant filed a Motion to Dismiss ajuly 9 2015. (Doc.21) In that Motion,
Defendantsubmittedthat service copies mailed tBlaintiff were returned undeliverable and
arguel that Plaintiff has not indicated an interest in pursuing his.c&e lly 20, 2015, the
Courtissued an Ordenstrucing Plaintiff to respond to Defendants’ Motion to Dismiss within
twenty-one daysand also directing him to immediately inform this Court and defense caafmsel
his current mailing address. (Dd&%.) The Cart alerted Plaintiff that should he fail to respond
to the Motion to Dismiss, the Court would presume that he does not oppose the Motig

(Doc. 24, p. 2.) In addition, the Court provided Plaintiff with a copy of Federal Rules of Civil

ition

n.




Procedure 41 and 12 to ensure that hefhthadhotice of the requirements of tRailesregarding
motions to dismissld.

Plaintiff has entirely failed to respond to Defendants’ Motion to Dismissdeed,
Plaintiff has not made any filings in this casecsi hisOctober 30, 2014igned Notice, Consent,
and Reference of a Civil Action to a Magistrate Jutig®oc. 14) Furthermore, th€ourt has
been unable to mail pleadings to Plaintiff, and he has never updat€durteof any change of
address. On October 26, 2015, Defendant filed a renewed Motion to Disbdsed on
Plaintiff's failure to comply with this Court’s Order and to pursue his case. (Doc. 25.)

DISCUSSION

The Court must now determine how to address Plaintiff's falareomply with this
Court’s Ordersand his failure to respond to Defendarotion to Dismiss For the reasons set
forth below, Plaintiff's claim@redismissed and his denied leave to appe forma pauperis.

l. Dismissal for Failure to Prosecute and Follow this Court’s Orders

A district court may dismiss a plaintiff's clainfer failure to prosecutgursuant to
Federal Rule of Civil Procedure 41(b) (“Rule 41(bgnd the court’'s inherent authority to

manage its docket. Link v. Wabash Railroad Compai@ U.S. 626 (1962):Coleman v. St.

Lucie Qty. Jail 433 F. App’x 716, 718 (11th Cir. 201(@jting Fed. R. Civ. P. 41(b) argetty K

Agencies, Ltd. v. M/V_MONADA 432 F.3d 1333, 1337 (11th Ci2005). In particular,

1 Plaintiff and Defendant both executed the Notice, Consent, and Refereac€iuil Action to a

Magistrate JudgeSeeDocs. 14, 19. Thus, upon consent of the parties and by Order dated 2085,
this case was referred to the undersigned for ahiéaproceedings. (Doc. 20.)

2 The Court’s July 1, 2015 Order was mailed to Plaintiff but was returned asveralgle on July 13,
2015. (Doc. 23))

% In Wabashthe Court held that a trial court may dismiss an action for failupeoecute “even ithout
affording notice of its intention to do so.” 370 U.S. at 633. Nonetheless, in thatchand, the Court
advisedPlaintiff that his failure toinform the Court upon any change in his address could result in
dismissal of this action. (Doc. 3, 8.)




Rule41(b) allows for the involuntg dismissal of a plaintiff's claims where he has failed to
prosecute those claims, comply with the Federal Rules of Civil Procedure omutesl or

follow a court order. Fed. R. Civ. P. 41(BgealsoColeman 433 F. App’x at 718; Sanders v.

Barrett No. 0512660, 2005 WL 2640979, at *1 (11th Cir. Oct. 17, 200%)ing Kilgo v.
Ricks 983 F.2d 189, 192 (11th Cir. 1993%). Local R. 41.1(b) (“[The assigned Judge may,
after notice to counsel of record, sua spontedismiss any action for want pfosecution, with
or without prejudice[,] . . . [based on] willful disobedience or neglect of any ordee &aurt.”

(emphasis omitted)). Additionally, a district courf@wer to dismiss is an inherent aspect of its

authority to enforce its orders and ensure prompt disposition of laws@itevn v. Tallahasse

Police Dept, 205 F. App’x 802, 80211th Cir. 2006)quotingJones v. Grahan709 F.2d 1457,

1458 (11th Cir. 1983)

It is true that dismissal with prejudice for failure to prosecute is a “sanctiono. be
utilized only in extreme situations” and requires that a court “(1) concladdéar record of
delay or willful contempt exists; and (2) mak[e] an implicit or explicit finding thateless

sanctions would not suffice.” _Thomas v. Montgomery Cty. Bd. of Educ., 170 F. App’x 623

625-26 (11th Cir. 2006) (quoting Morewitz v. West of Eng. Ship Owners Mut. Prot. & Indem

Ass’n (Lux.), 62 F.3d 1356, 1366 (11th Cir. 199%pealsoTaylor v. Spaziano, 251 F. App’x

616, 619 (11th Cir. 2007) (citinglorewitz, 62 F.3d at 1366). By contrast, dismisaéthout
prejudice for failure to prosecute is not an adjudication on the merits, and, theretote,ace
afforded greateridcretion in dismissing claims in this manndmaylor, 251 F. App’x at 619see
alsoColeman 433 F. Appx at 719;Brown, 205 F. Appk at 802—-03.

While the Court exercises its discretion to dismiss cases with caution, dismissasl of

action without prejudice is warrante&eeColeman 433 F. App’x at 719 (upholding dismissal




without prejudicefor failure to prosecutéSection 1983 complaint, where plaintiff did not

respond to court order to supply defendant’s current address for purpose of s€aylm);251

F. App’x at 62621 (upholding dismissal without prejudice for failure to prosecute, because

plaintiffs insisted on going forward with deficient amended complaint ratiaer complying, or
seeking an extension of time to comply, with court’s order to file second amendediicdnpl
Brown, 205 F. App’x at 80203 (upholding dismissal without prejuditar failure to prosecute
Section 1983 claims, whepaintiff failed to follow court order to file amended complaint and
court had informed plaintiff that noncompliance could lead to disnissal

Despitehavingbeen advised of his obligation to inform the Court upon any change in hi
address, Plaintiff has failed to do sBeelLocal Rule 11.1 (“each attorney and psolisigant has
a continuing obligation to appriske Court of any address change”Moreover,Plaintiff has
not filed any opposition to Defendant®otion to Dismiss despite being apprised of the
consequences for failing tespond* Additionally, with Plaintiff not having taken any action on
this case for approximatelyvelve months,he has failed to diligently prosecute his claims.
Consequently, no sanction other than dismissal is appropriate.

Thus,Plaintiff's Section 1983 Complaint (doc. 5)DISMISSED without prejudice for

failure to prosecute and failure to comply with this Court’s Orders.

* It is possible that Plainfifnever received the DefendantMotion or the Court's Order instructing
Plaintiff to respond to the same. However, the fault for such a situs®with Plaintiff for failing to
update his address of record.
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Il. Leave to Appeal In Forma Pauperis

The Court also dees Plaintiff leave to appeal in forma pauperis. Though Plaintiff has,
of course, not yet filed a notice of appeal, it would be appropriate to addressstieain the
Court’s order of dismissalSeeFed. R. App. P. 24(a)(3) (trial court may certify that appeal is not
take in good faith “before or after the notice of appeal is filed”).

An appeal cannot bken in forma pauperis if the trial court certifies, either before or
after the notice of appeal is filed, that the appeal is not taken in good faith. 28 U.S.C.
1915(a)(3); FED. R. APP. P. 24(a)(3). Good faith in this context must be judged by etivebje

standardBusch v. Cnty. of Volusia, 189 F.R.D. 687, 691 (M.D. Fla. 1999). A party does not

proceed in good faith when he seeks to advance a frivolous claim or argueetioppedge v.
United States369 U.S. 438, 445 (1962). A claim or argument is frivolous when it appears the
factual allegations are clearly baseless or the legal theories arautalliggmeritless.Neitzke v.

Williams, 490 U.S. 319, 327 (1989); Carroll v. Gross, 984 F.2d 392, 393 (11th Cir. 1993). G

-

stated another way, an in forma pauperis action is frivolous and, thus, not brought iaitigod f

if it is “without arguable merit either in law or fact.Napier v. Preslicka, 314 F.3d 528, 531

(11th Cir. 2002);see also Brown v. United States, Nos. 407CV085, 403CR001, 2009 WL

307872, at *1-2 (S.D. Ga. Febh. 9, 2009).
Based on the above analysis of Plaintiff's failure to follow this Courtsctires, there
are no noffrivolous issues to raise on appeal, and an appeal would not be taken in good faith.

Thus, in forma pauperis status on appe8ENIED.




CONCLUSION
THEREFORE, IT IS HEREBY ORDERED thatorf the abovestated reasons,
Defendant’'s Motion to Dismiss (do@5) is GRANTED, and this actionis DISMISSED,
without prejudice. The Clerk of Couis DIRECTED to enter the appropriate judgment of
dismissal and t€LOSE this case.All other Motions ardENIED AS MOOT.
IT IS FURTHER ORDERED thaPlaintiff is DENIED leave to proceed in forma
pauperis on appeal.

SO ORDERED, this 28thday ofOctober, 2015.
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R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




