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H v. Davis

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

LAWRENCE C. REVIS, JR.

Plaintiff, CIVIL ACTION NO.: 5:14cv-88

V.

T&A FARMS; TIMOTHY DALE DAVIS;
ALPHINE DAVIS; and STACY
DINWIDDIE,

Defendants

ORDER

Presently before the Court is Plaintiff's Brief in Support of Sheila Smaliis
Testimony Regarding Unequal Pay, which the Court construes as a Motionime Iseeking the

admission ofcertaintestimony at trial. (Doc. 10 Defendants filed a Response. (Doc. 102

For the reasons which follow, the ColENIES Plaintiff's construed Motion.

BACKGROUND

Plaintiff filed his Complaint against Defendants on October 28, 2014, and alleged H
brought his cause of action pursuantTide VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e.et seq., for employment discrimination. (Doc. 1, p. 2.) Plaintiff asserted Defemdant
terminated his employment and denied him equal pay or work as acts of raciahideton.
(Id. at pp.2-3.) Plaintiff filed an Amended Complaint on November 26, 2014, alleging
employment discrimination under Title VII and discrimination under 42 U.S.C. § 1981. (Doc. ]
p. 2.) Plaintiff maintained Defendants subjected him to disparate treatmerg basth of his

race. [d. at p. 7.) Defendants filed their Answer to Plaintiffs Amended Complaint on Fgbruar

Doc. 107
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9, 2015. (Doc. 18.) On August 15, 2016, Defendants filed a Motion for Summary Judgme
(Doc. 67.) The Honorable Lisa Godbey Wood denied Defendants’ Motion, in part, but four
Plaintiff to have surrendered his Title VII claims against Defendants Alpbaes and
Dinwiddie. (Doc. 88 p. 11 n.6.) Plaintiff filed a secondAmended Complainbn March 17,
2017, and set forth Title Vitlaims and chims of retaliation pursuant to 42 U.S.C. § 1981.
(Doc.89.) Defendants filed an Answer. (Doc. 98.)

In the parties’ConsolidatedPretrial Order, Defendants objecténl Plaintiff eliciting
testimony fromMrs. Smallwood regarding a document she claimshé&ve seen during her
employment at T&A Farmswhich listed the names of employees at T&A Farms and their daily]
pay rates. (Doc. 95 pp. 40-41.) Chief Judge Wood directed the parties to brief the issue of
whetherMrs. Smallwood’s testimony should be adted o excluded as hearsay. (Doc. 101
pp. 1-2.) Plaintiff now seeks the admission &frs. Smallwoods testimonyregarding this
document.

DISCUSSION

Plaintiff assertdMrs. Smallwood’s testimony relating to the contents of this documnsent
not hearsay, as she will not be offering a statement to prove the truth of the ssatéeca
Instead, Plaintiff contends, Mrs.Smallwood will provide a description of a document she
personally witnessed(ld. at p. 2.) Plaintiff argues thatbecauseMrs. Smallwood’s testimony
stems from her personal knowledge of the document, her testimony is admissiblEéedetal
Rule of Evidence602 Additionally, Plaintiff contenddvirs. Smallwood will be present at trial
and will be subject to crossxaminatio by Defendants’ counselVhile Plaintiff agrees that the

document itself would be the best evidence, Defendants informed him during discovenisthat t
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list no longer exists. Id. at p. 3.) Thus, Plaintiff maintainsMrs. Smallwood’s testimony
regardirg this document becomes the best evidence.

Defendants respond thislirs. Smallwood’s proposetestimony relating to this document
is hearsay and does not fit within the numerous exceptions to the hearsay rdedadtf aver
the documenMrs. Smallwood taims to have seen never existed, and therelirg, Smallwood
cannot have personal knowledge of employees’ wages. (Dog.pl02) In addition,
Defendantsassert the best evidence rule prohibits. Smallwood’s testimony, as this rule does
not allow a witness to testify from memoryd.(at p. 3.)

The Court addresses the parties’ contentions in turn.

Whether Mrs. Smallwood’s Testimony Related to the Document is Hearsay

“Hearsay” means a statentehat: (1) the declarant does not make while testifying at the
current trial or hearing; and (2) a party offers in evidence to prove the truth of tilee asserted
in the statementFed. R. Evid. 801Hearsay is generally inadmissible at the triah alase.See
Fed. R. Evid. 802 Federal Rulsof Evidence 803 and 804 detth numerousexceptions to the
rule against hearsayAdditionally, Federal Rule of Evidence 88+#he residual exception to the
hearsay rules-also allows the introduction of heaysif specific circumstances are presefiee

Riversv. United States, 777 F.3d 1306, 1312 (11th Cir. 2015) (quoting Fed. R. Evid. 807(a)).

“The statement is admissible only if, before the trial or hearing, the proponestay adverse
party reasonale notice of the intent to offer the statement and its particulars, including th
declarant’'s name and address, so that the party has a fair opportunityt ib"miéed. R. Evid.
807(b). “Congress intended the residual hearsay exception to be usedrebryand only in

exceptional circumstances|.]’United Techs. Corp. v. Mazer, 556 F.3d 1260, 1279 (11th

Cir. 2009). The burden to satisfy the requirements of an exception to the rule against hear
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rests with the proponent of the evidence. UnitemteStv. Kennard472 F.3d 851, 855 (11th

Cir. 2006);_United States v. Acosta, 769 F.2d 721, 723 (11th Cir. 1985).

Despite Plaintiff's contentions to the contraMrs. Smallwood’s proffered testimony
regardingthe contents of document sheaw whileemployed at T&A Farmss hearsay. This
document contains owtf-court written statemestpurportedly made by an unknown declarant
Specifically, thewriter of thedocument statéthe daily rates thaiT&A Farmspaid employees
Further, Plaintiff intendsto haveMrs. Smallwoodrecount theout-of-court statements in the
documentto show the truth of the matter asserted in those statementthe pay rates of the
employees.He intends to offer these statements to showlletk employees were paid@ner
daily rate than their white counterparts.

Plaintiff does not explain why he thinks the statements in the documents are sayhear
However, it appears he rests his argument on the fact tisatSvhallwood saw the statements in
documentary form. However, as other courts have held, allowing a witness to tesifio
statements in documenp®ses the same hearsay problems as allowing a witness to recount an

out of court declarant’'s oral statementSee United States v. SalingSarza 20 F.3d 1171

(5th Cir. 1994) (overturning defendant’s conviction where district court permitted agestify t

to contents of report, including fingerprint informatiobpited States v. Marshalr62 F.2d 419,
423 (5th Cir. 1985)(trial court committed reversible error by permitting witness to give

prejudicial hearsay testimongummarizing the contents of store records in prosecution for

! Plaintiff arguesthat Mrs. Smallwood has “personal knowledge” of the contents of the documen}

because she sawea document, antherefore, her testimony does not contain hearsay. This line of
reasoning misapprehends the concepts of personal knowledge and hearsaymaiingya does not
have “personal knowledge” of the pay of T&A Farms’ employees because she dideobizese
employees being paid. She ordpseved another person’s recounting obsgke payments. In the
guintessentiallaw school hypotheticalMrs. Smallw@d does not obtain personal knowledge as to
whether a stoplight was red at the time of an accident simply by reading an eyévsitagssent that
“the stoplight was red.




missing merchandise). Moreovéme fact that the documenhrs. Smallwood would summarize
is missing does not somehow transform doeumeris statements to nehearsay.For example,

in United States v. Wel|s262 F.3d 455, 45%4 (5th Cir. 2001) a cooperating witness had

testifiedat trial tohis memory of the contents of previouslgstroyed ledgers that purportedly
contained information regardirige amout of drugs he and his friend had sold to the defendant.
The Fifth Circuit Court of Appeals reasoned that allowing testimony summatizénggdgers
would be an “end run around the rule agahesrsay.” Wells, 262 F.3d at 462. Allowing k8.
Smallwood to summarize the statements regarding T&A Farms’ rates of pay keuwlse run
afoul of the hearsay rule.

Moreover Plaintiff bears the burden of proving that a hearsay exception ekistsard
472 F.3d at 855. Despite this burd@taintiff does not offer any argumetitat the statements
Mrs. Smallwood intends to recount fall within a hearsay exception. This fact almeatsrthe
Court from allowing the testimony into evidence under a hearsay exception. rrBiied
Defendans argue against the statements being admitted ttheebusiness records exceptfon.
Plaintiff has notargued, much lesshown, that this document falls within this exception.
Further there is nothing before the Court which reveals who prepared this document, whether
the document was kept in the regular course of business and as a regular gira&id-arms,
or that Plaintiff could otherwise authenticate this documeSee Wells, 262 F.3dat 462

(concludingthat oral testimony of cooperating witness with respect to his memories bbnsta

 Rule 803(6) requires the proponent to establish that: “(A) the record wasahtadeear the time by-
or from information transmitted bysomeone with knowledge; (B) the record was kept in the course of g
regularly conducted activity of a business, organization, occupation,liogcathether or not for profit;
(C) making the record was a regular practice of that activity; (D) all thesetioosdare shown by the
testimony of the custodian or another qualified withess, or by a catitficthat complies with Rule
902(11) or (12) or with a statute permitting certification; and () dpponent does not show that the
source of information or the method or circumstances of preparataaie a lack of trustworthiness.”
Fed. R. Evid. 803(6).




of drug sales apparently drafted by someone else several years earlidesammyed soon
thereafterdid not fall within business records exception and lackedficient indicia of
trustworthiness). Therefore, even if Plaintiff had argued thdts. Smallwood’s testimony
regarding the documefdlls within the business records exception, the Court has nothing befor
it to allow the testimonynder that exception.

For all of these reasondrs. Smallwood’s testimonysummarizing the contents of a
purported documentegarding T&A Farms’ employees’ wagés hearsay and inadmissible
during the trial of this case.

I. Whether Mrs. Smallwood’s Testimony Falls Within the BesEvidence Rule

Given thatMrs. Smallwood$ testimony of the contenté this document is barred by the
rule against hearsay, the Court ordinarily need not delve into Defendantseautgegarding the
best evidence rule. However, given the potentiahtiitional information to be offered at trial
and in the interest of completeness, the Court will address this argument.

The best evidence rule, which is found in Federal Rule of Evidence 1002, statgghat
original writing, recording, or photograph is required in order to prove its content tinéses
rules or a federal statute provides otherwise.” The Eleventh Circuit Court of18ppasa held
that ‘Rule 1002 requires production of an original document only when the proponent of t

evidence seekto prove the content of the writing.” Shackelford v. Publix Super Markets, Inc.

No. 7:12CV-03581MHH, 2014 WL 5148461, at *9 (N.D. Ala. Oct. 14, 2014) (quotkitstate

Ins. Co. v. Swann, 27 F.3d 1539, 1543 (11th Cir. 1994)). Here, the best evidence rulg i

implicated becausklirs. Smallwood’s testimony pertains to the contents of a docum@antra

Swann 27 F.3d at 1548‘The question posed to [the witness] did not seek to elicit the content of

any writing; therefore, Rul&002 was not implicated.”), aridnited States v. Howard, 953 F.2d
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610, 612 (11th Cirl992) (“Since the proffered testimony was offered not to prove the content g
the tapes, but rather, the content of the conversations, the best evidence rule does rjot apply[
“An original is not required and other evidence of the content of a writing, recording, d
photograph is admissible if”
(a) all the originals are lost or destroyed, and not by the proponent acting in bad
faith; (b) an original cannot be obtained by any available judicial pro(@sthe
party against whom the original would be offered had control of the original; was
at that time put on notice, by pleadings or otherwise, that the original would be a
subject of proof at the trial or hearing; and fails to produce it at the trial or
hearing; or (d) the writing, recording, or photograph is not closely related to a
controlling issue.
Fed. R. Evid. 1004There is a dispute between the parties as &t this document no longer
exists or whether it ever existeddespite this dispute, what is clear is that this document doeg
not currently exist and cannot be presented at tNareover there is no evidence that Plaintiff
destroyed this documentf, it ever existed or acted in bad faith Accordingly, under Rule
1004(a), an original of thidocumentvould not be required, and other evidence of the content off
the document would be admissible.
However, by overcoming thieest evidencebjection to Mrs. Smallwood’s relaying the

contents of this documerilaintiff does nobvercome theule againshearsayor the admission

of this testimony. See Montoya v. Romero, 956 F. Sup@d 1268, 1284 (D.N.M. 2013)

(“Although [R]ule 1004 providesthat other evidence of a document’s, photograph’s, or
recording’s contents ‘is admissible’ if the original is lost or destroyedcthets agree that
evidence admissible under this rule ‘still remains subject to other objectionsthedévidence
Rulesand the Constitution.”) (quoting 31 Charles A. Wright & Victor J. Gold, Fed. Pmétic
Procedure: Evidence 8§ 8013, at 442 (2000), and collecting cases). As noted Mimve,

Smallwood’s proffered testimony regarding the contents of this docurseméasay, and

—
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Plaintiff sets forth nothing to overcome his burden of establishing the existenoeeateption
to the rule against hearstyr the admission of this testimonyf RJule 1004(a) does not allow a
person to come to court and testify about a dociinbe prove that the statements in the

document are trué.|d. at 1286;cf., e.g, Owen v. United States, 34 F. Supgp. 1071, 107576

(W.D. Tenn. 1998]finding that, where the plaintiffs alleged that they paid additional taxes or
condominiums but could not find the receipts or other proof of payment, altiRuig004(a)
permitted their accountant’s testimony about the receipts and proof of payheenilet against
hearsay precludettheir accountant’sestimony for the trutlof the matter assertatat plaintiffs
made those payments).
CONCLUSION

Based on the foregoing, the CoDMENIES Plaintiff's construed Motion in LimineOn
the record currently before the CouPlaintiff is not permitted to elicit testimony and evidence
from Mrs. Smallwood relating toehe content®r existenceof a documentletailing the pay rates
of T&A Farms employees thathe claims to have seen while she worked at T&A Farms.

SO ORDERED, this2ndday ofJune, 2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA




