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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

JAY AIKEN,
Plaintiff, CIVIL ACTION NO.: CV514-097
V.

WARDEN GRADY PERRY;
CORRECTIONAL CORPORATION OF
AMERICA; COMMISSIONER BRIAN
OWENS; DAMON HNINGER; and
MELODY TURNER,

Defendants.

ORDER and REPORT AND RECOMMENDATION

Plaintiff, who is currently incarcerated at Coffee Correctional FacihityNicholls,
Georgia, filed a causd action pursuant to 42 U.S.C.18983 contesting certain conditions of his
confinement. (Doc. ,1p. 4) The undersigned has conducted an initial review of Plaintiff's
Complaint as required by 28 U.S.C. § 1915A. Pursuant to that review, and for the reasons
forth below, the undersipgd RECOMMENDS that the CourtDISMISS all claims against
Defendants Correction&@lorporation of America (“CCA”)Dwens, Hiningerand Turner as well
asany Fourteenth Amendment claims against Defendant Perry. The@RDERS that a copy
of Plaintiff’'s Camplaint and this Order be served upon Defendant Pefitye Courtfurther
provides instructions to Plaintitind Defendant Perrgertaining tothe future litigation of this

action, whichthe parties ararged to reacnd follow.
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STANDARD OF REVIEW

In anycivil action in which a prisoner seeks redress from a governmental entityaar offi
or employee of a governmental entitgection 1915A requires a district court to screen the
prisoner’'s complaint for cognizable claims before, or as soon as possibJedaftketing. 28
U.S.C §8 1915A(a). The court must dismiss a complaint, or any portion thereof, ftihail®is
or malicious, fails to state a claim upon which relief may be granted, or seaksany damages
from a defendant who is immundd. 8 1915Af¢). Similarly, Sectiorl915, which governs a
prisoner's payment of filing fees, states that a court must dismiss an actidfaileao state a
claim on which relief may be granted.” BI1915(e)(2)(B)(ii).

In conducting this review, the Court mustare that the prisoner plaintiff has complied
with the mandates of the Prison Litigation Reform Act, 28 U.S.C. 88 1915, 1915A. However,
determining compliance, the undersigned is guided by the longstanding principladhse

pleadings are entitledbtliberal construction. Haines v. Kerner404 U.S. 519, 520 (1972);

Walker v. Dugger, 860 F.2d 1010, 1011 (11th Cir. 1988).

In addition, the Court is guided by the opinion of the Eleventh Circuit Court of Appeal

in Mitchell v. Farcass112 F.3d 1483, 1490 (11th Cir. 1997). Miitchell, the Eleventh Circuit

interpreted the language in Section 1915(e)(2)(B)(ii)). 112 F.3d at 1490. Noting that th

language closely tracks the language of Federal Rule of Civil Procedure 12(b)(b

(“Rule 12(b)(6)"), the cour held that the same standards for deciding whether to dismiss fo
failure to state a claim under Rule 12(b)(6) should be applied to the initialrediprisoner

complaints under Section 1915(e)(2)(B)(ii))ld. While the court inMitchell interpreted

Section 1915, its interpretation guides this Court in applying the nearly identical language of th

screening provisions in Section 19158eeJones v. Bock, 549 U.S. 199, 215 (2007) (dismissal
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pursuant to Section 1915A(b)(1) for failure to state a claim governed by same standard
dismissal for failure to state a claim under Rule 12(b)(6)).

To survive dismissal for failure to state a claim, “a complaint must costdfrtient
factual matter, accepted as true, to state a claim to relief that is plausible on’itA&toeroft v.
Igbal, 556 U.S. 662, 678 (2009) (internal quotation omitted). A plaintiff must assert “more tha
labels and conclusions, and a formulaic recitation of the elements of a cagsierofél not”

suffice. Bell Atl. Corp. v. Twomly, 550 U.S. 544, 555 (2007). Because “[p]ro se pleadings are

held to a less stringent standard than pleadings drafted by attorneys,” theyrallg ltbastrued.

Boxer X v. Harris, 437 F.3d 1107, 1110 (11th Cir. 2006).

PLAINTIFF'S ALLEGATIONS

Plaintiff contends thale hassuffered multipleasthma attacks arsgizuresvhile housed
at Coffee @rrectional Facility andvas transported to Coffee Medical Centier emergency
treatmentfor seizures on May 11, 2014. (Doc. b. p-6.) Plaintiff alleges thahe hassince
filed numerousgrievancesconcerning thdacility’s untimely and inadequate responte his
seizurs and requestingdditional treatmerftut that theWardenof the facility, Defendant Perry,
has not responded his grievanceas required byrison policy. [d. at pp. 3, 6.) Rintiff also
represents thddefendant Perrand other prison officialare awarehat his asthma attacks often
trigger seizuredbut neverthelessontinue toplace himin housingthatis conducive to asthma
attacks (Id. at p. 6.) In addition, Plaintiffavers that on October 12, 2010 correctional
officers, in the presence of Defendant Perry, knocked out his dentures and threve lanmvtit,
causing himto lose hidower dentures and suffer another seizuié. dt pp. 6-7; Doc. 1-1, p. 5.)

On November 20, 2014, Plaintiff filed the instant Complagdinst Defendant Perry as

well as CCA—the entity that operates Coffee Correctional Fae#ignd CCA executives

as



Hininger and Turner. (Doc. 1, pp. 1, 4.) Plaintiff seeks relief pursuant to Section 1983,
presumablyon the basis that the alleged events at Coffee Correctional Faadigted his
constitutionalrights. Seeid. at pp.5-8.) As relief, Plaintiff requests a Court order requiring
that Plaintiff be transferred to a safer facilitynd placed in protective custody atiat all
inmates receive proper medical care and be free trmmectional officer brutality and ilggal
prison administration. Id. at p. 8.) Plaintiff also seekan award ofone million dollarsin
compensatory damag@ndone million dollars irpunitive damages from each Defendant. (Id.)
DISCUSSION

To state a claim for relief under Section 1983, Plaintiff must satisfy twoeelksm First,

he must allege that an act or ission deprived him “of some right, privilege, or immunity

secured by the Constitution or laws of the United States.” Hale v. Tallapoosa %th#y.3d

1579, 1582 (11th Cir. 1995). Second, Plaintiff must allege that the act or omission w
committed by “a person acting under color of state law.” Id.

Plaintiff's allegations implicate numerous theories of liability, and the nsigleed
addresses each of these in turn. This analysis applies the Standard of Reoetw abbfe and
accepts Plaintiff's nonconclusory factual allegations as true, as the Court rnistsége.

l. Official Capacity Claims

At the outset, Plaintiff cannot sustain a Section 1983 cigainstDefendant Oweng
his official capacity States are immune from private suits parguo the Eleventh Amendment

and traditional principles of state sovereigntglden v. Maine, 527 U.S. 706, 7423 (1999).

Section 1983 does not abrogate the sgsthblished immunities of a state from suit without its

consent.Will v. Mich. Dep’t of State Police491 U.S. 58, 67 (1989). Because a lawsuit against

a state officer in his official capacity is “no different from a suit against thedsjtalf,” such




defendant is immune from suit under Section 198B.at 71. Here, the State of Geagvould
be the real party in interest in a suit agaibstfendantOwens inhis official capacity as
Commissioner of the Georgia Department of Correcticarsd, accordingly, the Eleventh

Amendment immunizethis actor from suit. SeeFree v. Granger, 887 F.2d 1552, 1557 (11th

Cir. 1989). Absent a waiver of that immunity, Plaintiff cannot sustain any constitutianas
againsthis Defendanin his official capacity, and these claims shoul8MISSED.

I. Supervisory Claims

Plaintiff also fails to sate any claim for relief againstDefendants CCA, Hininger,
Turner, andOwensin his individual capacity. In Section 1983 actions, liability must be based or

something more than a theory of respondeat superior. Bryant v. Jones, 575 F.3d 1281, 1

(11th Cir. 2009); Braddy v. Fla. Dep'’t of Labor & Employment Sec., 133 F.3d 797, 801 (11t}

Cir. 1998). A supervisor may be liable only “when the supervisor personally partcipate
alleged constitutional violation or when there is a causal connection betweactitnes of the
supervising official and the alleged constitutional deprivatiotd” at 802 (quotingBrown V.
Crawford 906 F.2d 667, 671 (11th Cir. 1990)). Thus, to state a claim for relief against
supervisory defendant, a plaintiff must allege
(1) the supervisor's personal involvement in the violation of his constitutional
rights, (2) the existence of a custom or policy that resulted in deliberate
indifference to theplaintiff’s constitutional rights, (3) facts supporting an
inference that t supervisor directed the unlawful action or knowingly failed to
prevent it, or (4) a history of widespread abuse that put the supervisor on notice of

an alleged deprivation that he then failed to correct.

Barr v. Gee 437 F. App’x 865, 875 (11th Cir. 2011) (citiMjest v. Tillman 496 F.3d 1321,

1328-29 (11th Cir. 2007)).

1 CCA is a private entity that contracts with the Georgia Department of Correctionsfaorpéa
function traditionally within the exclusive prerogative of the state” and, theré$osubject to suit under
Section 1983.Craig v. Floyd Cnty., Ga643 F.3d 1306, 1310 (11th Cir. 2011) (internal quotation marks
omitted) (quotindBuckner v. Torp116 F.3d 450, 452 (11th Cir. 1997)).
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It appears that Plaintiff seeks to h@dfendantsCCA, Hininger,and Turnetiable based
solely on their respective roles in supervising the employees at Coffee CoabEamility. It
alsoappears that Plaintiff sole basis for liability againddefendant Owenss his supervisory
position asCommissioner of the Georgia Department of Correctiorowever, nothing in

Plaintiff's Complaint indicates thahese Defendantsad any involvement in, or any custom or

history resulting inPlaintiff s medical care and loss of personal property at Coffee Correctiona
Facility. As a result, Plaintiffails to plausibly suggest thBtefendants CCAHininger,Turner,

and Owenscould be held liable for any potential constitutional violation arising out of the
alleged events at that faciljtyand, accordingly, Plaintiffsclaims against thes®efendants
should beDISMISSED.

1. Fourteenth Amendment Claims

As to Defendant PerryPlaintiff fails to state anyFourteenth Amendmentiolations
sufficient to sustain a claim under Section 198%he Due Process Cla@ of the Fourteenth
Amendment protects against deprivations of ‘life, liberty, or property without due process of

law.” Kirby v. Siegelman, 195 F.3d 1285, 1290 (11th Cir. 1999) (quoting U.S. Const. ameng.

XIV). The United States Supreme Court has identified two situations in whichkam@rican be
deprived of liberty such that the protection of due process is requijetie(® is a change in the
prisoner’s conditions of confinement so severe that it essentially exceedsntbece imposed
by the court; and (2) the State has consistently given a benefit to prisoners, usaati thr
statute or administrative policy, @nthe deprivation of that benefit “imposes atypical and
significant hardship on the inmate in relation to the ordinary incidents of pifegh Id. at

129091 (quoting_Sandin v. Conner, 515 U.S. 472, 484 (1995)). Significantly, the Eleventh

Circuit hasdetermined thastatecreatedprison grievance procedures do gote rise toaliberty




interest and, therefore, a prison’s refusaletatertain an inmatgrievancefiled pursuant to such

a procedureloes not amount to a constitutional violatidbeeBaker v. Rexroad, 159 F. App’x

61, 62 (11th Cir. 2005)(holding that the prison officials’ failure to investigate and review a
prisoner'sadministrative claims was not a violation of due proce&daintiff's allegationthat
Defendant Perrpas notcomplied with the statemardated policyfor responding to grievances
falls short of stating a plausible due process violation.

In addition, he intentional deprivation of property gives rise to a due process violatior
when the government ifa to provide an adequate posieprivation remedy. See Hudson v.
Palmer 468 U.S. 517, 533 (1984)mportantly, Georgia has created such a remed@.t\G.A.
§ 51-10-1which allowsa civil cause of action for the wrongful deprivation of personal property.

SeeByrd v. Stewart 811 F.2d 554, 555 n.1 (11th Cir. 1987). As the alleged deprivation o

Plaintiff' s personalproperty—namely, his lower dentures-occurred in Georgia, Georgia law
provides the appropriate remedy. Notably, there is no evidératdlaintiff haspursued this
remedy BecausePlaintiff fails to show that Defendant Perry violated lige process rightis
any way Plaintiff's claimsto this end should bBISMISSED.

V. Eighth Amendment Claims

However, the Eighth Amendment’s proscription against cruel and unusual punishme
imposes upon prison officials a constitutional duty to take reasonable measures teguhea

safety and health of prisoner§eeFarmer v. Brennan, 511 U.S. 825, 832 (1994);seealso

U.S. Const. amend. VIII. This duty to safeguard forbids prison officials from demangstrat
deliberate indifference to the serious medical needs of inmat@smer 511 U.S. at 832
Additionally, it is a weltsettled principle thdtthe unnecessary and wanton infliction of pain . . .

congitutes cruel and unusual punishniemt violation of the Eighth Amendment. Whitley v.
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Albers 475 U.S. 312, 319 (198@)nternal quotation marks omittedyuoting Ingraham v.

Wright, 430 U.S. 651, 670 (197)7seealsoSkrtich v. Thornton, 280 F.3d 1295301 (11th Cir.

2002) (statingthat nonfasance in the face ahother officer's use afxcessive forcenay give

rise to liability on this basigiting Fundiller v. City of Cooper, 777 F.2d 1436, 1442 (11th Cir.

1985)).

Plaintiff's allegations,when read in a light most favorable tem, arguably state
colorable claims for relief under 42 U.S.C. § 1983 and 28 U.SIR18A aganst Defendant
Perryfor alleged violations of his Eighth Amendmeights.

CONCLUSION

Based on the foregoing, the unsignedRECOMMENDS that the CourDISMISS all
claims against Defendants CCA, Owens, Hininger, and Turner and any Fourteemtmnene
claims against Defendant Perrpecause the Coufinds that Plaintiff statesognizable Eighth
Amendment claims againBtefendant Perry, it is here@RDERED that acopy of Plaintiffs
Complaint and a copy of this Ordshall be served upon this Defendéytthe United States
Marshal witlout prepayment of cost. iefendanPerryelects to file a Waiver of Reply, then he
must file either a disposite motion or an answer to the@plaint within thirty (30) days of the
filing of said Waiver of Reply.The Clerk of Court iDIRECTED to serve a copy of this Order
and Report and Recommendation upon Plaintiff.

Any party seeking to object to this Report and RecommendatiiRBERED to file
specific written objections withifiourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the undersignedfadldtess any
contention raised in the pleading must also be included. Failure to do so wilhybédater

challenge or review of the factual findings or legal conclusions her&ee28 U.S.C. §




636(b)(1)(C);Thomas v. Arn, 474 U.S. 140 (1985). A copytleé objections must be served

upon all other parties to the actionUpon receipt of objections meeting the specificity
requirement set out above, a United States District Judge will make a de novo détammina
those portions of the report, proposed findings, or recommendation to which objsatiale
and may accept, reject, or modify in whole or in part, the findings or recommendatades m
herein. Objections not meeting the specificity requirement set out ablbbveihe considered
by a DistrictJudge.

Additionally, the Court gives the following instructions to the parties regarding the
litigation of Plaintiff's claims which survive frivolity review:

INSTRUCTIONS TO DEFENDANT

Because Plaintiff is proceedimg forma pauperishe undersignedigécts that service be
effected by the United States Marshal. Fed. R. Civ. P. 4(c)(3). In most ttessasarshal will
first mail a copyof the complaint to the defendahy first-class mail and request that the
defendantvaive formal service of summongd-ed. R. Civ. P4(d); Local Rule 4.7. Individual
and corporate defendants have a duty to avoid unnecessary costs of serving the summons
any such defendant who fails to comply with the request for waiver must bear the costs
personal service unlegyood cause can be shown for the failure to return the waiver. Fed. R
Civ. P.4(d)(2). Generally, a defendant who timely returns the waiver is not required teransw,
the complaint until sixty (60) days after the date that the marshal sent the regueatver.
Fed. R. Civ. P4(d)(3).

IT IS FURTHER ORDERED that Defendant ikiereby granted leave oburt to take

the deposition of Plaintiff upon oral examination. Fed. R. Ci80Pa). Defendant shall ensure

anc
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that Plaintiff’'s deposition and any other depositions in the case are vak@n the 140Gday

discovery periodillowed by this Court’s Local Rules.

In the event that Bfendant takethe depositiorof any other person, Defendanbislered
to comply with the requirementd Federal Rule of Civil Procedure 30 as set forth herein. As
Plaintiff will likely not be in attendanceof such a deposition, Defendahtall notify Plaintiff of
the deposition and advise hitmat he may serve on Defendaimt a sealed envelope, withien
(10) days of the notice ofeghosition, written questions thRtaintiff wishes to propound tthe
witness, if any. Defendarghall present such questions to the witness seriatim during thg
deposition. Fed. R. Civ. P. 30(c).

INSTRUCTIONS TO PLAINTIFF

IT IS FURTHER ORDERED that Plaitiff shall serve upon Defendangr, if
appearance has beentered by counsel, upon his attorney, a copy of every further pleading ¢
other document subitted for consideration by theo@Qrt. Plaintiff shall include withhie original
paper to be filed with the Clerk of Court a certificate stating the date on wkigh and correct
copy of any document was mailed to Defendant orcbisnsel. Fed. R. Civ. ’A. “Every
pleading shall contain a caption setting forth the eainthe court, the title of the action, [and]
the file number.” Fed. R. Civ. P. 10(a).

Plaintiff is charged with the responsibility of immediately informing this Coad a
defense counsel of any change of address during the pendency of this action. Local Rule 1
Failure to do so may result in dismissal of this case.

Plaintiff has the responsibility fopursuing this case. For example, if Plaintiff wishes to
obtain facts and informatioabout the case from DefendaRlaintiff must initiate discovery.

SeegenerallyFed. R. Civ. P26 et seq Plaintiff doesnot need the permission of th@@t to
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begin discovery, and Plaintiff should begin discovery promptly and complete it within 140 day
after the filing of theanswer. Local Rule 26.1Discovery materials shoulibt be filed routinely
with the Clerk of Court; exceptions include when the Court directs filing; whenty maeds
such materials in connection with a motion or response, and then only to the extsgany;
and when needed for use at trial. Local Rule 26.4.

Interrogatories are a practical method of discovery for incarcerated peSeeSed. R.
Civ. P.33. Interrogatories may be served only guadyto the litigation, and, for the purposes
of the instant case, this means that interrogatories should not be directed to pmersons
organizations who are noamedas Defendants. Interrogatories are not to contain more thar
twenty-five (25) questions. Fed. R. Civ. B3(a). If Plaintiff wishes tgropound more than
twenty-five (25) interrogatories to a party, Plafhtmust have permission of theoGrt. If
Plaintiff wishes to file a motion to compel, pursuant to Federal Rule of Ciwddeure 37, he
should first contact the attorney for Defendartd try to work out the problem; if Plaintiff
proceeds with the motion to compel, he should also file a statement certifying thas he h
contacted opposing counsel in a good faith effort to resolve any dispute about discodeify. Fe
Civ. P.26(c), 37(¥2)(A); Local Rule 26. Plaintiff has the responsibility for maintaining his
own records of the case. If Plaintiff loses papers and needs new copies, he may obtain t
from the Clerk of Court at the standard cost of fii@) cents per pagdf Plaintiff seeks copies,
he should request them directly from the Clerk of Court and is advised that the Court w
authorize and require the collection of fees from his prison trust fund account tioepayst of
the copies at the above-mentioned rate of fifty (50) cents per page.

If Plaintiff does mt press his case forward, theou€t may dismiss it for want of

prosecution. Fed. R. Civ. P. 41; Local Rule 41.1.
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It is Plaintif’'s duty to cooperate fully in any discovery which may be initiated by
Defendant Upon no less than five (5) days’ notice of theheduled deposition datelaintiff
shall appear and permit his deposition to be taken and shall answer, under oath or solé
affirmation, any question which seeks information relevant to the subject mofattex pending
action. Failing to answer questions at the deposition or giving evasive or incompjeirses
to questions will not be tolerated and may subject Plaintiff to severe @@)dticluding

dismissal of this case

As the case progresses, Plaintiff may receive a notice addressed to “counsel 6f recq
directing the parties to prepare and submit a Joint Status Report and a P@mdsadOrder.
A plaintiff proceeding without counsel may prepare and file a unilateraisSR¢port and is
requiredto prepare and file his own version of the Proposed Pretrial Order. A plaintiff who i
incarcerated shall not be required or entitled to attend any status or pretriatcoafermhich
may be scheduled by the Court.

ADDITIONAL INSTRUCTIONS TO PLAINTIFF REGARDING
MOTIONS TO DISMISS AND MOTIONS FOR SUMMARY JUDGMENT

Under this Court’'s Local Rules, a party opposing a motion to dismiss shatdilseave
his response to the motion within fourteen (14) days of its service. “Failure to respdind sh
indicatethat there is no opposition to a motion.” Local Rule 7.5. Therefore, if Pldaitsfto
respond to a motion to dismiss, the Court waisume that hdoes not oppose Defendant’s
motion. Plaintiff’'s case may be dismissed for lack of prosecutionain@ff fails to respond to a
motion to dismiss.

Plaintiff's response to a motion for summary judgrh must be filed within twenty

one (21) days after service of the motion. Local Rules 7.5, 56.1. The failure to respond to su¢

motion shall indicate that there is no opposition to the motion. Furthermoremetetial fact
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set forth in Defendant’'statement of material facts will be deemed admitted unless specifically
controverted by an opposition statement. Should Defenfilenta motion for sumny
judgment, Plaintiff is advised that hell have the burden of establishing the existence of a
genuine dispute as to any material fact in this case. That burden cannot bebyariethce on
the conclusory allegations contained within then@laint. Should Defendant’smotion for
summary judgment be supported by affidavit, Plaintitfid file counteraffidavits if hedesires

to contest Defendant'staement of the facts. Should PlaintfHil to file opposing affidavits
setting forth specific facthewing that there is a genuine dispute falt the consequences are
as follows: any factuaassertions made in Defendan#ffidavits will be accepted as true and
summary judgrant may be entered againsPlaintiff pursuant to Federal Rule of Civil
Procedre56.

SO ORDERED andREPORTED and RECOMMENDED, this 3rd day of June, 2015.

7 o LF

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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