Disal

fito et al v. Thomas Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

DORENE DISANTO; KAREN LAWSON;
MARGARET CARTWRIGHT; STATE OF
OHIO; and MIKE DEWINE

Plaintiffs, CIVIL ACTION NO.: 5:15cv-36

V.

THOMAS L. THOMAS,

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Defendant Thomak. Thomas (“Thomas”), a resident of Brantley County, Georgia, filed
a Notice of Removal in this Court pursuant to 28 U.S.C. § 1di4deq.28 U.S.C. 88 1331 and
1332, and 25 U.S.C. 8§ 1904t seg.on May 26, 2015. (Doc. 1.) Karen Laws@njudge with
the Lake County, Ohio, Juvenile Court, and Margaret Cartwright, a support offibetheitake
County, Ohio, Department of Job and Familyng&ms Child Support Enforcement Division
filed a Motion for Remand on June 23, 2015. (Doc. 12.) Thomas filed a Responsayaod
and Cartwright filed a Reply. (Docs. 21, 23.) For the reasons which follRECIOMMEND
that the CourtGRANT Lawson ad Cartwright'sMotion, REMAND this case to the Lake
County, Ohio, Court of Common Pleasnd CLOSE this case For these same reasornis,
RECOMMEND the CourtDISMISS Thomas’ Motions for Default Judgment, Motions to
Amend/CorrectMotions to Strike, and Motion for Immediate Consideration, (docs. 13, 17, 20

22, 24, 26, 27, 30), as mabt.

! Documents Numbered 24 and 26 are the same pleadings. However, sincerkhef Cleurt has
docketed these pleadings separately, the Court will consider these pleadiegepatate documents
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BACKGROUND

In December 2014, Dorene DiSanto (“DiSanto”) requesitedassistance of the Lake
Court, Ohio Department of Job and Family Services, Child Support Division (“Lake Count
DJFS”) to establish paternity for her minor child, who vieasn in 2003. The Lake County
DJFS notified Thomas, the minor child’slleged féher, of DiSanto’s request to establish
paternity on February 12, 2015. (Doc-34,20. 1.) By this same document, Thomas was ordered
to appear for genetic testing at LabCorp in Brunswick, Georgia, on March 17, 201&t p( 2.)
Thomas failed to subiinto genetic testingand the Lake County DJFS determined paternity was
inconclusive as a result of Thomas’ failure to sulimenetic testing(ld. at g. 5-6.)

Thomas then initiated suit against DiSamothe Brantley County, Georgia, Superior
Coutt on March 18, 2015, for child custody, child support, and show cause. According
Thomas, DiSanto’s request to establish paternity of her minor child with tleeCabntyDJIFS
was “fraudulently/falsely filed[.]” (Doc. 123, p. 2.) Thomas asserted tHerantley County
Superior Courhad “absolute/exclusiveubject Matter Jurisdictidnover his case. Id.) DiSanto
filed an answer to Thomas’ complaint, as well as a motion to dismiss, on April 27, ROA&:
motion to dismissDiSanto alleged she and the minor child reside in Ohio, Thomas has not be
determined to be the inor child’s father, and she and Thomas were never marrigdi. af(
p.11.) The Brantley County Superior Court determined Thomasa8dnto were never
marriedand that Ohio is the home state for purposes of a custody determination and dismis
Thomas’ complaint on June 4, 2015. (Doc. 31-2.)

On April 23, 2015, DiSantbéled a custody/emergency ex parte complaint in the Court of

Common Pleas in Lake County, Ohio, against Thor@ase Number 2015CV0060dIiSanto

addition, Documents Numbered 19 and 20 are the same pleadings, yet only Document Nursber 2
docketed as a pending Motion.
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stated she and the minor child had been living in Ohio since April 2013, and she feared Thor
would attempt to take the minor child to Georgia without her knowledge or permissiof
DiSanto’s request for ex parte relief svgranted by Karen Lawson,Lake CountyJuvenile
CourtMagistrate Judge and a nami@&daintiff” in this cause of action. (Doc. 12-4, p. 9.)

Thomas, in turn, filed a complainbuntereomplaint for custody, visitation, child

support, objection to DNA testing, and habeas corpus of child in the Court of Common Pleaq i

Lake County, Ohio, Juvenile Divisioon May 18, 2015, Case Number 26R®028 In that
complaint, Thomastated that he is not the minor child’s biological father, but he raised th¢
minor child as a fathewould Thomas also stated the Lake County court lacked jurisdiction
over him and the minor child because they are both registered members of the Patbima N
Little Shell of North America, and exclusive subject matter jurisdictess with the “Tribal
Court, Federal Courts, and/or will be Transferred to the US District Court ogterdf€uestions

of Law[.]"” (Doc. 12-4, p. 17.)

Thomas filed the Notice of Removal of the pending Lake County, Ohio, case (Numb

2015-CV-00603), in this Court on May 26, 2015. (Doc. 1.) In addition to DiSanto, Lawson, and

Cartwright, Thomas names the State of Ohio and Mike DeWine, the Ohio Attorneyal>aser
Plaintiffs-Respondents in his Notice. As stated above, Thomas bases his Notice on 28 U.S.(
1441 et seq.28 U.S.C. 88 1331 and 1332, a2l U.S.C. § 1901et seq.and claims this Court
has jurisdiction over this matter based on these stat(itesat p. 2.) Specifically, Thomas avers
this Court “retains exclusive Subject Matter Jurisdictover NativeAmerican Child and over
State Courts currently acting without Subject Mafigrisdiction to enforce Tribal\wg.]” (1d.)

Thomas maintainke “possesses the Right to file a Federal Notice of Removal against Rlaintif
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Respondent(s¢t at [$c] for blatantly violating [his] clearly established Federal Civil Rights,
Federal Statutes/Layvf (Id. at p. 3.)
DISCUSSION

Lawson and Cartwright move for the remand of this matter to the Court of Common
Pleas in Lake County, Ohio, contending this cause of action was improperly removed to this
Court. (Doc. 121, p. 3.) First, Lawson and Cartwright state that many of the r@nstatutes
Section 1441et seq.,do notapply and do notprovide a basis for removal(ld. at pp. 4-7.)
Lawson and Cartwright also assert that Thomas does not present a fedgrahqueler Section
1331, and he does not satisfy the amount in controversy requirement under SectiofidL232.
pp. 89.) In addition, Lawson and Cartwright allege the Indian Child Welfare Act, 25 U.S.C. §
1901, et seq. does not apply to confer jurisdiction upon this Couftl. &t pp. 9-13.) Thomas
respondghat Lawson and Cartwright have “intentionally and in bad faith” filed their Motion for
Remand and cited to inapplicable, unpublished case law and misstatement of fact$éart tm ef
“mislead” this Court. (Doc. 21, p. 1.)

The Court agrees this cause of acticas removed from the Lake County, Ohio Court of
Common Pleas’ jurisdiction improperly. Lawson’s and Cartwright's Motion reguanalysis
under many statutes and applicable case law,hwthie Court addresses in turn.

l. Legal Standard for Removal

A defendant may remove a case from state court to federal court if the federal court had
jurisdiction to hear the case originallg8 U.S.C. § 1331 [A] district court has subject matter
jurisdiction over all civil actions arising under the Constitution, laavdreaties of the United

States.); see als@8 U.S.C. § 1441(a) [A]ny civil action brought in a state court of which the

district courts of the United States have original jurisdiction, may be remgvtite lWefendant




or the defendants, to the distradurt of the United States for the district and division embracing
the plae where such action is pendit)g. “Given that removal jurisdiction raises significant
federalism concerns, ‘federal courts are directed to construe removal ss&iaths Indeed, all
doubts about jurisdiction should be resolved in favor of remand to state”coiutller v.
Holmes No. CV 21546, 2015 WL 6408119, at *2 (S.D. Ga. Oct. 23, 2015) (qudditg of

Vestavia Hills v. Gen. Fidelity Ins. Co., 676 F.3d 1310, 1313 (11th Cir. 2012) (quoting Univ. d

S. Ala. v. Am. Tobacco Co., 168 F.3d 405, 411 (11th Cir. 1999)he removing party ‘bear[s]

the burden of demmwstrating federal jurisdiction.”Id. (quotingTriggs v. John Crump Toyota,

Inc.,, 154 F.3d 1284, 1287 n.4 (11th Cir. 1998)).

. Whether Thomas has Asserted a Proper Basis for RemovBursuant to 28 U.S.C. §
1441 et seq.

Lawson and Cartwright assert Sections 1441 through 1452 of Z8tlef the United
States Code do ngrovideany basidor removal of the Lake County, ORiohild custody case
Lawson and Cartwright conterffections 1442, 1442a, 1444, and 1452 do not apply, as thes
Sections concern removalvhen federal officers or agencies are sued osgmuted;when
members of the armed forces are suegrosecutedpf foreclosureadions against the United
States;and of bankruptcy casesespectively. Because Thomas’ Notice of Removal con@erns
cause of action involving the custody of a minor child, Lawson and Cartwright post theg
statutes do ngtrovide bases for removal to this Court. Likewise, Lawson and Cartwright ave)
Sections 1443 and 1441 do not authorize removal.

A. Sections 1442, 1442a, 1444, and 1452

Sections 1442, 1442a, 1444, and 145Zitle 28 of the United States Cod&thorizethe
removal of actions commenced in state cocotscerningcivil and criminal suits against federal

officers or agencies and members of the armed sey{igestions 1442 and 1442a); foreclosure
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or other real property actions involving the United Sta{€ction 1444); and bankruptcy
proceedings, (Section 1452). Lawson and Cartwright are correct thatdbe§otle Sections of
Title 28 do not authorize the removal to this Court of a child custody case arisiraken L
County, Ohic®> Thus, these statutes do not provide a basis for removal of a state court action
this Court.

B. Section 1443

Lawson and Cartwright contend a tpoonged test must be satisfied for removal under
Section 1443 First,a petitioner must show the deprivation of a right tréges under federal
law providing for specific civil rights stated in terms of racial equalitin addition the
deprivation must be manifest in a formal expression of state law. (Ddg.d® 45.) Lawson
and Cartwright aver persuasive authofiitgids removal under the Indian Child Welfare Act
(“ICWA”) is improper. Additionally, Lawson and Cartwright state the ICWA is not a federal
law prowuding for specific civil rights stated in terms of racial inequality, as the gerpd the
ICWA is “to promote stability and security of Indian tribes and families by the establishofie
minimum Federal standards for the removal of Indian children from their famil{dd. at p. 5)

(quotingMiller v. Bunn-Miller, No. SACV 111465JST (ANx),2011 WL 4529996 (C.D. Cal.

Sept. 27, 2011). Lawson and Cartwright contend thBhomas’ assertion of rights under the
ICWA, even if applicable, is insufficient to justify removal of this Lake Cou@tiyio, cause of
action to this Court.

The defendant in any civil or criminal action commenced in a State court atagst

person who is denied or cannot enforce in the court of such State a right under aroyvidivg

2 Though not specifically enumerated bgwson and Cartwrighas failing to form a basis for remoyal
28 U.S.C. 88 1445 through 1451 are not applicable and provide no basis for removal. Theedarpart
Sections pertain to actions which are nonremovathle procedures to employ for removal, and
definitions used in the removal statutes.
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for the equal civil rights of citizens of the United States,” or for “any actrucaler ofauthority
derived from any law providing for equal rights, or for refusing to do any act on the giaind t
it would be inconsistent with such law[,]” may remove such a case “to the dciuidt of the
United States for the distri@nd division embracing the place wherein [such an action] is
pending[.]” 28 U.S.C. § 1443. Even assuming the ICWA provides a jurisdictional basis fq
removal to a federal district cofirtSection 1443 contains a geographical component which
requires thathomas move for removalf the pending child custody proceedingghe United
States District Court for the Northern District of Ohio, Eastern Divjsamd not in this Court’s
Waycross Division. Thus, Section 1443 does not allow for removal of theQailety, Ohio,
child custody proceedings to this Court.

C. Section 1441

Lawson and Cartwright state Section 1441 authorizes removal of actions over whi
district courts have original jurisdiction, those based on diversity of citiggnsider 28 U.S.C.
8 1332 and those involving a federal question under 28 U.S.C. 81331. According to Lawsg
and Cartwright, neither of these provisions authorizes removal in this case, amdf, #nse
provisions did, Thomas’ efforts at removal would faimportantly, Lawson and Cartwright
explain that removal is authorized only to the district court of the United Statésef district
and division embracing the place where such action is pending. Thus, eeemifal were
proper, it would have to be to the Unitetat®s District Court for the Northern District of Ohio,
in which Lake County, Ohio, is located, not in the Waycross Division of this Court.

The federal state governing the removal of cases from state court provides in relevar

part:

® The applicabity of the ICWA to the child custody case presently before the Court wildteeased in
Section V of this Reporinfra.
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Except as otherwisexpressly provided by Act of Congress, any civil action

brought in a State court of which the district courts of the United States have

original jurisdiction,may be removed by the defendant or the defendentbe

district court of the United Statéar the district and division embracing the place

where such action is pending
28 U.S.C. § 1441(afemphasge added). The State child custody proceeding Thomas seeks 1
remove is currently pending in Lake County, Oh{Poc. 1) Accordingly, if Thomaswishes to
remove thatction to federal court, the geographical component of Section 1441(a) requires th
he do so in the United States District Court for the Northern District of OhstefBaDivision

just as Section 1443 doeSeePeterson v. BMI Reéctories 124 F.3d 1386 (11th Cir. 199"7).

As a result, Section 1441 does not allow for removal of the Ohio child custody procetedings
this Court.
II. Whether Section 1331 Provides a Basis for Removal
Lawson and Cartwright conte@iSanto seeks relien the Lake County, Ohio, cause of
action which does not depend on resolution of a question arising under the United Stg
Constitution, treaties, or federal law, and thus, Section 1331 does not authorize removal.
District courts “have original jurisdion of all civil actions arising under the
Constitution, laws, or treaties of the United States.” 28 U.S.C. § I331determine whether a
claim arises under federal law, courts apply the -pieglhded complaint rule, ‘which provides
that federal jurisidtion exists only when a federal question is presented on the face of th
plaintiff' s properly pleaded complaint.”Miller, No. CV 21546, 2015 WL 6408119, at *2

(quotingSmith v. GTE Corp., 236 F.3d 1292, 1310 (11th Cir. 2001) (qu&atgrpillar Inc.v.

Williams, 482 U.S. 386, 392 (1987)). “Federal question jurisdiction will be found where a ‘well;

* Petersorheld that a “failure to comply with the geographical requirements of § 414 procedural
defect that does not dépe a district court of subject matter jurisdiction inemovedcase.” 124 F.3d at
1394 (emphasis added)his is not a “removed case” (where a defendant has taken the proper steps
secure removal) but rather involves a petition requesting leavesa@dhurtto allow removal of the Ohio
case.(Doc. 1)
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pleaded complaint standing alone establishes either that federal law tireatass®f action or
that the plaintiffs right to relief necessarily depenals resolution of a substantial question of

federal law.” Id. (quoting Baltin v. Alaron Trading Corp., 128 F.3d 1466, 1472 (11th Cir.

1997)).

Thomasseeks to establish a question of federal fawpurposes of Section 133dy
citing 42 U.S.C. 88 1983 and985 in support of his contentiothat DiSanto, Lawson,
Cartwright, the State of Ohioand DeWine conspired to violate the minor child’s rights to
“Liberty and Equal Protection Due Process of Laig] [.]"> (Doc. 1, p. 9.) However, Thomas
fails to pregnt any evidence or factual allegations in support of such specious contentions.

A conspiracy to violate another person’s constitutional rights violates Section 1983.
order to state a claim for relief ued42 U.S.C. § 1983, a plaintiffiust satisfy tw elements.
First, aplaintiff must allege that an act or omission deprived him “of some right, privilege, o

immunity secured by the Constitution or laws of the United States.” Haldlapdasa Cty., 50

F.3d 1579, 1582 (11tlir. 1995). Second, a ptdiff must allege that the act or omission was
committed by “a person acting under color of state la\d.”

“To establish a prima facie case[afS]ection 1983 onspiracy, a plaintiff must show,
among other things, that defendafitseached an understand to violate [his] rights” Rowe

v. City of Fort Lauderdale, 279 F.3d 1271, 1283 (11th Cir. 2Qqudting Strength v. Hubert

854 F.2d 421, 425 (11th Cit988)). A“plaintiff does not have to produce smoking guhto
establish theunderstandingor ‘willful participation required to show a conspiracy, but must
show some evidence of agreement between the defenddntt. 1283-84 (quotingBendiburg

v. Dempsey, 909 F.2d 463, 469 (11th @®90)). “[T]he linchpin for conspiracy is agreement.”

® The ICWA canestablish a federal question for Section 1331 purpoSegDoe v. Mann 415 F.3d
1038 (9th Cir. 2005). However, as discuss#dh., the ICWA is inapplicable here, and thus, does not
provide a basis for removahder Section 1331.




Bailey v. Bd. of Cty. Comm’rs of Alachuat¥, 956 F.2d 1112, 1122 (11th Cir. 1992).

“[M]erely string[ing] together” alleged acts of individuals is not sufintigo establish the

existence of a conspiracHarvey v. Harvey, 949 F.2d 1127, 1133 (11th Cir. 1992).

Likewise, “[t]o state a claim under [42 U.S.C.] § 1985(3), a plaintiff must allege: (1) &
conspiracy; (2) for the purpose of depriving a person or class of persons of the etpatiopr
of the laws, or of equal privileges and immunities under the laws; and (3) iarfatherance of
the conspiracy(4) resulting in an injury to person or property, or a deprivation of any right of

privilege of a citizen of the United States3Gibbs v. United States, 517 F. App’x 664, 669 (11th

Cir. 2013) (citingChildree v. UAP/GA AGChem., Inc. 92 F.3d 1140, 11447 (11th Cir.
1996)). “The language of Section 1985 which requires an intent to deprive one of equ
protection or equal privileges and immunities means that there must be some ratiatwise
classbased invidiously discriminatory animus behind the conspirators’ action.” Byrd v., Clark
783 F.2d 1002, 10608 (11th Cir. 1986)abrogated on other grounds Nolin v. Isbell, 207
F.3d 1253, 1256 (11th Cir. 2000).

Here, Thomas’Notice of Removal is completely lacking in any factual allegations that
DiSanto, Lawson, Cartwright, the State of Oh@md DeWine reached an agreemamtor
intendedto conspire against Thomas or the minor child. Instead, he merely states thg
individualsshould be held liable for “conspiring” taolate the minor child’s rights(See, e.q.
Doc. 1, p. 9.) In addition, there is nothing before the Gadrtatingthat these individualacted
with a discriminatory animus. There is a lack of indima liability under Sectios 1983and

1985 as ajurisdictional basis for removal in this casathin the meaning of Section 1331
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Accordingly, Thomas fails to present a “federal question” pursuant to Section 133hdadzsut
removal of the Ohio child custody proceedings to this Cburt.
IV.  Whether Sedion 1332 Provides a Basis for Removal

Lawson and Cartwright maintain Section 1332 does not justify the exercise of removal
jurisdiction, as there is no evidence of an amount in controversy. Thomas respondgkiags se
$100,000 in recovery, so he meets the threshold amount under Section 1332. Lawson jand
Cartwright assert Ohio is the minor child’'s “home state”, which allows Ohio tociege
jurisdiction over questions pertaining to histoaly.

“The district courts shall have original jurisdiction of all civil actions where thitemisn
controversy exceeds the sum or value of $75,000, exclusive of interest and costs, aveki$ bet
“citizens of different States.” 28 U.S.C. § 1332(a)(1However, federal courts are courts of
limited jurisdiction. They possess only that power authorized by Constitution and statute, whigh

is not to be expanded by judicial dedrfe Kokkonen v. Guardian Life Ins. Co. of Am., 511

U.S. 375, 377 (1994) (ternal citations omitted). “It is to be presumed that a cause lies outside
this limited jurisdictionand the burden of establishing the contrary rests upon the party asserting
jurisdiction” Id.

At first blush, it appears that Thomas’ desweecover $100,000 satisfitse amount in
controversy requirement of Section 1388d that the parties have diversity of citizenship
However, even if tis Court had jurisdiction to address the merits of this case, it should abstain

from doing so under th¥oungerabstention rule.Younger v. Harris, 401 U.S. 37 (19781

Foster Children v. Bush, 329 F.3d 1255, 1274 (11th 20©3) (“AlthoughYounger concerned

state criminal proceedings, its principles are ‘fully applicable to noncrimideigl proceedings

® Moreover, as described below, this Court must abstain from imiegyén a pending state court

custody proceeding under tiv@ungerabstention doctrinand lacks jurisdiction to review a state court
child custody judgment under the Rooketdmandoctrine.
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when importantstate interests are involvet).” The Youngerabstention doctrine reflects “a
strong federal policy against federal[ ] court interference with pendateg gidicial proceedings

absem extraordinary circumstancesMiddlesex Cty. Ethics Comm. v. Garden State Barmss

457 U.S. 423, 431 (1982) This ‘settled law,” intended to preserve the independence of our
concurrent judicial systems, requires ‘sensitive consideration of ongoing progeedi state
courts’and ‘that a federal court “tread lightly” when a state proceeding is already wydérw

Stephens v. Sluss, No. CV4089, 2007 WL 2106225, at £3 (S.D. Ga. Aug. 15, 2007)

(quoting The NewsJournal Corp. v. Foxman, 939 F.2d 1499, 1508 (11th X3@1) (quoting

Blalock v. Unted States844 F.2d 1546, 1549 (11th Cit988)); ge Adams v. Fla., 185 .F

App'x 816, 817 (11th Cir2006) (affirming the dismissal of a 42 U.S.C. § 1983 complaint
seeking to enjoin a civil contempt finding in child support enforcement case undéouhger
doctrine).

Where “vital state interests” are involved, a federal court should abstainhfzarimg a

case “unless state law clearly bars the interposition of theitiostal claim.” Middlesex Cty.

Ethics Comm. 457 U.S. at 432 (quoting Moore vin$, 442 U.S. 415, 426 (1979)).To

determine whetheYoungerrequires abstention in a given case, a federal court must ask thrge
guestions: “first, do the proceedings constitute an ongoing state judicial giraesecond, do
the proceedings implicate portant state interests; and third, is there an adequate opportunity in

the state proceedings to raise constitutional challeng@.Foster Children, 329 F.3d at 1274

(quotingMiddlesex Cty, 457 U.S. at 432). If the answer to all three questions ™ yleen a

federal court must abstain from hearing a case in order to avoid interferingheitongoing

statecourt proceedings.
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“The federal judiciary has traditionally abstained from deciding cases comger
domestic relations.As a result, federal courts generally dismiss cases involving divorte an
alimony, child custody, visitation rights, establishment of paternity, child syppod
enforcement of separation or divorce decrees still subject to state couricataif” Ingram v.
Hayes 866 F.2d 368, 369 (11th Ck988) (citations omitted) (holdindat,although diversity of
citizenship existed, the district court properly abstained from exercisiisgigtion in domestic
relations case).“However, tle domestic relatics exceptiondoes not justify abstention in all

diversity cases involving intfamily disputes.” Moussignac v. Ga. Dep't of Humdres, 139

F. App’x 161, 162 (11th Cir. 2005). Federal courts should not abstain when the following
policies favoring federahbstention are absent: “the strong state interest in domestic relations
matters, the competency of state courts in settling family disputes, the possthilitpmpatible
federal and state decrees in cases of continuing judicial supervision bgtéharsl the problem

of congested dockets in federal courtsd. (citing Kirby v Mellenger 830 F.2d 176, 178 (11th

Cir. 1987), andCrouchv. Crouch, 566 F.2d 486@l87 (5th Cir. 1978)). “Consequently, federal

courts should dismiss the action only if hegrihe claim would mandate inquiry into the marital

or parerdchild relationshig. Ingram 866 F.2d at 370 (citindagiella v. Jagiella647 F.2d 561,

565 (5th Cir. 1981)).

Removal of this case woulghdoubtedlyrequire this Court tanquire into a parenthild
relationship. DiSanto sought the assistance of the Lake County DJFS in determaing |
paternity of her minor child. Thomas, the putative father of this minor child, refusesnialy
with the directive to submit to genetic testing. DiSanto then filed a complaint in the Lake
County Court of Common Pleas, seeking emergency, ex parte custody of the midor chil

(Doc. 1-1, pp.9-10.) According to the pleadings before the Court, DiSanto and the minor chilf
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have lived in Ohio for nearly three yearshé, and the State of Ohlwas a strong interest in
resolving this dispute involving two of its residents. Further, there is nothing beforeuhne C
suggesting the State of Ohio is incapable of determiningnirgts of this case. As the facts
before tle Court indicate abstention is appropriate, removal would be improper under Secti

1332/

" Even if the Ohio court had entered a judgment and the state actiemaet still pending, the Court
would lack jurisdiction to hear this casursuant to th&RookerfFeldmandoctrine, the Court is without
jurisdiction over claims which essentially seek review of a statet judgment. “ThdRookerFeldman
doctrine derives fronRooker v. Fidelity Trust Company, 263 U.S. 413 (1923), Rustrict of Columbia
Court of Appeals v. Feldman, 460 U.S. 462 (1983), and provides that, as a generafedati@rdistrict
courts lack jurisdiction to review a final state court decision.” McCoweéleavey 620 F. App'x 881,
882 (11th Cir. 2015). Nor under ¢fRookerFeldmandoctrine may a federal court “decide federal issues
that are raised in state proceedings and ‘inextricably intertwined'tétlstate court’s judgment.Datz

v. Kilgore, 51 F.3d 252, 253 (11th Cir. 1995) (quotBiley v. Ledbettei837 F.2d 1016, 1018 (11th Cir.
1988)). ‘RookerfFeldmanapplies because, among the federal courts, Congress authorized only t
Supreme Court to reverse or modify a state court decision.” Helton v. Rabe€al. App’x 876, 877
(11th Cir. 2014) (citindexxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005)). Put
succinctly, this Court is not an appeals court to which a losing or disgruntled statparbucan appeal
an unfavorable decision. This Court and other federal courts frequentih&éihtheRookerFeldman
doctrine prevents federal courts from hearing claims based on a state courtdycdstermination or
parental rights terminationSee, e.g.Goodman ex rel. Goodman v. Sipos, 259 F.3d 1327, (BB
Cir. 2001)(finding tha the RookerFeldmandoctrine barred jurisdiction over the plaintiffs’ due process
claims against state officials because the success of those claims would requirelisiding state court
wrongly decided to terminate the plaintiffs’ parental rightd amongly denied their petition for return of
custody); Taylor v. Randolph, 594 F. App’'x 578 (11th Cir. 2018Rob6kerFeldmandoctrine barred
mother’s claims against state court judges and employees of sheriff's offichikhgrotection agency,
allegingthat defendants’ decisions in chitdstody proceedings and child we#ing matters violated her
and her child’s fundamental rights); Plunkett v. Rountree, No. C\A54 2015 WL 1505970, at *12
(S.D. Ga. Mar. 31, 2015) (dismissing claims based on juvenile court’s repfgualintiff's children, the
litigation in juvenile court, or the treatment of her childrenfaster care);Daw v. Cowan No.
3:11CV96/RV/EMT, 2013 WL 5838683, at *5 (N.D. Fla. Oct. 30, 2013) (“[T]o the extent Plaintks see
review of any final judgments issued by the state court, includirsg tthat terminated her parental rights,
this court lacks jurisdiction over the matter.”). Further, the Elevemtui€has “also determined those
officers and other government personnel acting pursuant to, or in concert withgugtddy or child
well-being proceedings fall within thRookerFeldmandoctrine because their acts are inextricably
intertwined with state court judgments.Taylor, 594 F. App’x at 580 (citingsoodman 259 F.3d at
1334))
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V. Whether the ICWA, 25 U.S.C. 8§ 1901¢t seq., Applies and Provides a Basis for
Removal

Lawson and Cartwrightontendthe ICWA is not applicable in thisase® First, Lawson
and Cartwright state Thomas does not allege the minor child is of Native Amdgsaent on
his mother’'s side, and Thomaenies paternity of the minor child. They assert the ICWA
defines “parent” as having a biological connection tolticiian child and expressly excludes the
unwed father where paternity has not been acknowledged or established. LawsonvamnghCart
also asseithat, even ifThomas established paternity, the ICWA is inapplicable because the trib
which Thomas claimgo be a member of is not a federally recognized Native American tribe
Further, Lawson and Cartwright allege the ICWA does not apply to @éasalsing custody
disputes between parents. Finally, Lawson and Cartwright assert the ICWAatoesnfer
jurisdiction on federal courts.

A. Paternity

Under the ICWA, a “parent” is defined as “any biological parent or parents oidéamnl
child or any Indian person who has lawfully adopted an Indian child, including adoptides
tribal law or custom. It does not include the unwed father where paternity has not be
acknowledged or established[.]” 28 U.S.C. § 1903(9). An “Indian child” is defined under thi

Act as any unmarried person who is under age eighteen and is either (a) a membediahan

8 The policy behind the passage of the ICWA s frotect the best interests of Indian children and to
promote the stability and security of Indian tribes and famiiethe establishment of minimum Federal
standards for the removal of Indian cindd from their families and the placement of such children in
foster or adoptive homes which will reflect the unique values of Indianreuland by providing for
assistance to Indian tribes in the operation of child and family service pmgratnU.SC. § 1902.

° Although Thomas responded to Lawson’s and Cartwright's Motion for Remand, he did notrda so i
meaningful way. Specifically, in “response” ttee assertion that the ICWA is not applicable, Thomas
does nothing more than recite provisions of the ICWA. He does not allege howrthasmps apply to
the casesub judiceor how Lawson’s and Cartwright's asserti@me erroneous
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tribe or (B is eligible for membership in an Indian tripadis the biological childbf a member
of an Indian tribe[.]” 25 U.S.C. § 1903(4) (emphasis supplied).

Here, Thomasas failed to establish his paternity of the minor child, and he cannot clain

—

to be the minor child’s parent, as defined in the ICVEA he and DiSanto never marriethe
Court notes Thomas’ submission af Identification Certificate purporting to indicate that the
minor child is a registered member of the Pembina Nation Little Shell BlaNdrth America.
(Doc. 211, pp. 810.) Neverthelessthere is nothing before the Court indicating that, evémeif
minor child is a member of the “Pembina Natibh"that his membership ibased on his
mother—his one confirmed parentasbeinga member of the “Pembina NatidnIn addition,
even if the minor child is a member of the Pembina Nation, as noted in the followirgtsaris
of this Report, it does not appear that the Pembina Nation is a federally-eszbirdian tribe.

B. Federally Recognized Tribes

“Indian tribe’ means any Indian tribe, band, nation, or other organized group or
community of Indians recognized as eligible for the services provided to$loyathe Secretary
[of the Interior] because of their status as Indians[.]” 25 U.S.C. § 1903(8). “Theltelian’. .
. shall include all persons of Indian descent who are members of any recognizedribdiaow
under Federal jurisdiction, and all persons who are descendants of suchrsnemmbevere, on
June 1, 1934, residing within the present boundaries of any Indian reservation, and shall furfher
include all other persons of oihalf or more Indian blootl. 25 U.S.C. § 479The Secretary of
the Interior“shall publish in the Federal Register a list of all Indian tribes which ¢beetary
recognizes to be eligible for the special programs and services provided by tibd Staies to

Indians because of their status as Indiar35’U.S.C. § 4794(a). This list is to be published

% Thomas consistely refers to the “Penbina Nation” as thredian tribeof which he is a memberThe
submitted paperwork lists the “Pembina Nation”, and that is the mdeatare the Court uses in its
discussion
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every year on or before January. 385 U.S.C.8 4M@a-1(b). Neither he Pembina (nor the
Penbina) Nation Little Shell Band of North America is listed amtreg*566 tribal entities
recognized and eligible for funding and services from the Bureau of IndfaisAf(an agency
within the Department of thenterior) “by virtue of their status as Indian tribds[ Indian
Entities Recognized and Eligible to Receive Services From the United Btatsu of Indian
Affairs, 80 Fed. Reg. 1942-02 (Jan. 14, 2015).

“[T] he unanimous authority of the federal coumfspears to affirm that the Pembina
Nation Little Shell Band of North Amma is not federally recognized[ |’ as an “Indian tribe
under the ICWA. Neal v. Ariz, No. CV-09-8203PCT-JAT, 2010 WL 231552, at *2 (D. Ariz.

Jan. 14, 2010)ff'd, 436 F. App’x 811 (9th Cir. 2011Fiting Reed v. U.S. Bank Nat. Assoc.

212 F. App’x 707, 708 (9th Cir2006) (“The district court did not abuse its discretion in
declining to recognize the Pembina court judgment because the Pembina Nelgoshell

Band is not dedeaally recognized tribe[’); Mulder v. Lundberg, 154.FApp’x 52, 55 (10th Cir.

2005) (noting that “the Bureau of Indian Affairs does not recognize [Pembina N#tierShell

Band of North America] or its courts.”"Belorme v. United State854 F.3d 810, 814 n.6 (8th

Cir. 2004) (“The Little Shell Band of Chippewa Indians of North Dakota (also known as th

Little Shell Pembina Band of North America) is a federally unrezsgl band[’); United

Statesv. White, No. 07-00395-0CR-W-HFS, 2008 WL 4816987a *3 (W.D. Mo. Oct. 31,
2008 (“The unanimous authority of the federal court has found that the Pembina Nation is no
federally recognized tribe As such, the Pembina Nation has no recognized authority to issu
license plates for motor vehicles traveling in the state of Missouri.”) (cisatamtted);United

Statesv. StowbunenkeSaitschenkpNo. CR 060869PHX-DGC, 2007 WL 865392at *1 (D.

Ariz. Mar. 20,2007 (“The [Pembina Nation Little Shell Band of North America] has not been
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formally recognized by the United StatesRichmond v. Wampanoag Tribal Court Cases, 431

F. Supp.2d 1159, 116469 (D.Utah 2006)(stating that Pembina Nation Little Shell Band @&¢ n
a federally recognized Indian tripgksee also74 Fed. Req.40218-02(Aug. 11, 2009)(the
Bureau of Indian Affairs’publication listing “Indian Entities Recognized and Eligible To
Receive Services From the United States Bureau of Indian Affairs,” vibtshover 560 such
tribes, none of which are the Little Shell Band).

As the Pembina Nation Little Shell Band of North America is not recognized adeeligib
for services by the Department of IntetsoBureau of Indian Affairs, any member of tigsoup
of people is not entitled to use of the ICWAhus,to the extent Thomas claims membership to
this group of people, he cannot invoke the ICWA as a basis for removal to this Court.

C. Custody Dispute Between Parents

Under the ICWA, a “child custody proadiag shall mean and include” foster care
placement, termination of parental rights, preadoptive placement, and adoptiveeplacéth
U.S.C. 8§ 1903(1). This definition does not include paternity or custody issues, as at issue in
case. Thus, even fthomas were eligibléo use the ICWAas a member of a recognized tribe
under this Act, he could not invoke the ICWA as a jurisdictional basis in this casstifg |

removal to this Court.SeeComanche Indian Tribe of Okla. v. Hovis, 53 F.3d 28&2 (10th

Cir. 1995) (recognizing the definition of “child custody proceedings” under the ICWA anq
noting that this term does not include “placement based upon . . . an award, in a divo

proceeding, of custody of one of the parentOglala Sioux Tribe vwan Hunnik 100 F. Supp.

3d 749, 755 (D.S.D. 2015) (“The Indian Child Welfare Act . . . was the product of rising conce
in the mid-1970’s over the consequences to Indian children, Indian families, and Indian tribes

abusive child welfare practices thrasulted in the separation of large numbers of Indian children
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from their families and tribes through adoption or foster care placement, usuatyIndian

homes.”) (quotindMississippi Bandf Choctaw Indians v. Holyfield, 490 U.S. 30, 32 (1989)).

Theissues of the minor child’s paternity and resulting custody concerns are a istak
this cause of action By definition, such matters are excluded from the definition of child
custody proceedings under the ICWA. Accordingly, Thomas cannot remove the prgsdedin
this Court pursuant to the ICWA, even if he were eligible to proceed under this Act.

D. Whether the ICWA Confers Jurisdiction on this Court

“An Indian tribe shall have jurisdiction exclusive as to any State over laldy austody
proceeding involving an Indian child who resides or is domiciled within the resenaitsuch
tribe, except where such jurisdiction is otherwise vested in thel8tatasting Federal law.” 25
U.S.C. 8§ 1911(a). “The United States, every State, every territory or possessiorUoftdue
States, and every Indian tribe shall give full faith and credit to the public ractsrds, and
judicial proceedings of any Indian tribe applicable to Indian child custoolyepdings to the
same extent that such entities give full faith and credit to the public acts, remoddgidicial
proceedings of any other entity25 U.S.C. § 191(H).

As noted above, the Pembina Natiomas arecognizedndian tribe under the ICWA. In
addition, there is no evidence before the Court that the minor child, who may not be of Indi
descent, resides or is domiciled within the reservation of the Pembina Nation (if such werg
recognized asmlndian tribeunder the ICWA. There is no basis of removal under the ICWA,
and this Court is without jurisdictioto entertain the relative merits of the allegations in this

case
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CONCLUSION
Based on thenumerousforegoing reasons, RECOMMEND the Court GRANT
Lawsoris and Cartwright’s Motion for Remand, (doc. 1IRENY Thomas’ Motion for Notice of
Removal, (doc. 1)REMAND this case to the Court of Common Pleas in Lake County, Ohio,

and CLOSE this casein this Court!' | also RECOMMEND the Cout DISMISS Thomas'’

Motions for Default Judgment, Motions to Amend/Correct, Motions to Strike, and Motion fof

Immediate Consideration, (docs. 13, 17, 20, 22, 24, 26, 27, 30), as moot.
The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig address
any contention raised in the Complaint must also be included. Failure to do so will ateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all otheparties to the action.The filing of objections is not a proper vehicle
through which to make new allegations or present additional exddenc

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge winake ade novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JugjgetioDsnot
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

1 Although Lawson and Cartwright are the omaintiff-Respondents who moved for remand, the
entirety of this case should be remanded to avoid piecemeal litigationeandrtbcessary use of further
judicial resources.
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judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED
to serve a copy of this Report and Recommendation upon the parties.
SO ORDERED andREPORTED and RECOMMENDED , this 2nd day of February,

2016.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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