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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
GEORGE MARK GOWEN
Plaintiff, CIVIL ACTION NO.: 5:15cv-41

V.

CAROLYN W. COLVIN, Acting
Commissioner of Social Securjty

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff contests the decision of Administrative Law Ju&jehard Furcolq“the ALJ”
or “ALJ Furcold) partially denyinghis claim for a period of disability andisability insurance
benefits Plaintiff urges the Court to reverse the ALJ’'s decisiarpart,and award im benefits
for the dates on which he alleges his disability began or, in the alternativeyandrehis case
for a proper determination of the evidence. Defendant asser{Satmenissioner’'s decision
should be affirmed. For the reasons which folloRBCOMMEND the CourtAFFIRM the
Commissioner’s decision.

BACKGROUND

Plaintiff protectively filed an application f@ period of disability and disability insurance
benefitson August 21, 2012 alleging that he became disabled Movenber 30, 2009, due to
gout, cervical myelopathy, severe neekated arthritis, chronic pain, and severe damage to hig
shoulder, bilateral wrist, and har@hused by gout(Doc. 15, p2.) After hs claim was denied

initially and upon reconsideration, Plaintiff filed a timely request forearing. OnJune 10,
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2014 ALJ Furcolo conducted a video hearing at which Plaintifho was represented by
counsel appeared and testified Maycross Georgia,while the ALJ presidedin Savannah,
Georgia. James Waddington, a vocational expert, also appeared at the hearinigurcalo
found that Plaintiff was disabled within the meaning of the Act as of September 26, 2011, hut
that Plaintiff wasnot disablecasof November 30, 2009, the alleged date of ongkt. at p. 3)
The Appeals Council denied Plaintgf request for review of the ALJ's decision, and the
decision of the ALJ became the final decision of the Commissioner for judiciaireyig)

Plaintiff, born on June 19, 195%as fifty-nine (59) years old when AlBurcolo issued
his final decision. (Id. at p. 13.) He has a bachelor's degree in civil engineeringld.)
Plaintiff's past relevant work experience includes employment as the visidgeof a family
owned oil company.|id.)

DISCUSSION
The ALJ’s Findings
Pursuant to the Act, the Commissioner has established -atépeprocess to determine

whether a person is disabled. 20 C.F.R. 88 404.1520 & 416.920; Bowen V. Yuckert, 482 U|.S.

137, 140 (1987). The first step determines if the claimant is engaged in “subgamtal
activity.” Yuckert 482 U.S. at 140. If the claimant is engaged in substantial gainful activityj,
then benefits are immediately denieltl. If the claimant isnot engaged in such activity, then
the second inquiry is whether the claimant has a medically severe impairncemlmnation of

impairments. Yuckert 482 U.S. at 14811. If the claimant’s impairment or combination of
impairments is severe, then theakation proceeds to step three. The third step requires @
determination of whether the claimant’'s impairment meets or equals one of the iergairm

listed in the Code of Federal Regulations and acknowledged by the Commissionaciestyff




severe to peclude substantial gainful activity. 20 C.F.R. 88 404.1520(d) & 416.920(d); 2(

C.F.R. Pt. 404, Subpt. P. App._1; Phillips v. Barnhart, 357 F.3d 1232, 1238 (11th Cir. 2004).

the impairment meets or equals one of the listed impairments, the plaimi#sumed disabled.
Yuckert 482 U.S. at 141. If the impairment does not meet or equal one of the listg
impairments, the sequential evaluation proceeds to the fourth step to determegnenppdirment

precludes the claimant from performing past raiwsork, i.e., whether the claimant has the

residual functional capacity to perform his past relevant wadd; Stone v. Comm’r of Soc.

Sec, 503 F. App’x 692, 693 (11th Cir. 2013). A claimant’s residual functional capacity “is af
assessment . . . ofdltlaimant’s remaining ability to do work despite his impairmentd.”at

693-94 (ellipsis in original) (quotindtewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)).

If the claimant is unable to perform his past relevant work, the final step cfvtidaation
process determines whether he is able to make adjustments to other work in thd natig
economy, considering his age, education, and work experieRbtdlips, 357 F.3d at 1239.
Disability benefits will be awarded only if the claimant is uealb perform other work.
Yuckert 482 U.S. at 142.

In the instant case, the ALJ followed this sequential process to determine thatf Pla
did not engage in substantial gainful activity during the period fremalleged onset date of
November 30, 2009, through the date of AlL¥délds decision on July 25, 2014. (Do2-2,
p. 18) At Step Two, the ALJ determined thais of the alleged onset date of November 30,
2009, Plaintiff had gout, arthritis, and obesity, conditions considered “severe” under th
Regulations.(Id.) As ofthe established onset date of September 26, 2011, the ALJ determing
that Plaintiff suffered additionally from degeneratdisc and joint disease of the cervical spine

with radiculopathy and myelopathy. Id) However, the Al determined that Plaintiéf
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medically determinable impairments did not meet or medically equal a listed impairigerstt (
p. 19.) The ALJ found that, prior to September 26, 2@14intiff had the residual functional
capacity to perforntight work, except with the following limitationsio more than frequently
operating hand controls, reaching overhead, and fingering bilaterallyprethan occasionally
climbing ladders, working at unprotected heights, working in extreme cold, anddxpiogedd
vibrations; and no more than frequently crawlinfld.) The ALJfurtherfound thatbeginning
on September 26, 2011, Plaintiff haketresidual functional capacitgp perform light work,
except with the followindimitations: sitting less than sihous in an eightiour work day;
standing and walking less than two hours in an eiglir work day;no more than frequently
operating hand controls, reaching overhead, handling, and fingering bilate@liypre than
occasionally climbing ladders, working at unprotected heights, and being exposedtionshr
and no more than frequently crawlin@d. at p. 21.) At the next step, ALFurcolo notedprior
to September 26, 201RJaintiff wascapable of performingis past relevant work as@mpany
vice pesident (Id. at p. 22) However, the ALJ concluded thas of September 26, 2011,
Plaintiff was unable to perform his past relevant world.) (The ALJthendeterminedat the
final step that Plaintiff does not have work skills that are transfetaldther occupations within
his residual functional capacityThe ALJ concluded th&laintiff is unable tgerform any jobs
exising in significant numbers in the national economid. &t p. 23) Ultimately, ALJ Furcolo
concluded that Plaintiff was entitled to disability benefits and that he becamgedison
September 26, 2011.
Il. Issues Presented

Both Plaintiff and the Commissioner agree that Plaintiffresentlydisabled. Therefore,

the only issue before the Qous the date on which Plaintiéf disability began Plaintiff




contendshe became disabled on November 30, 2009, whereas the ALJ concluded Plainfi

became disabled on September 26, 2011. Plaimgfiesthatthe ALJ erred in reaching that
conclusion lecause he failed tproperlycredittwo of Plaintiff's treating physician’s opinian
Specifically, Plaintiff argues that the ALJ failed to properly credit histitr@gaphysician’s
opinionsthat as of November 30, 200B)aintiff was unable to workn aregular and sustained
basis, due to the combination of impairments of gout, cervical myelopathy, secknelated
arthritis, chronic pain, and severe damage to his shoulder, bilateral wrist, and hamdbsause
gout and was, therefore, totally disabled. (Doc. 15, p. 2.)
II. Standard of Review

It is well-established that judicial review of social security cases is limited to questions (
whether the Commissioner’s factual findings are supported by “substantidneg|” and

whetherthe Commissioner has applied appropriate legal standards. Cornelius v. Sullivan, 9

F.2d 1143, 1145 (11th Cir. 1991); Martin v. Sullivan, 894 F.2d 1520, 1529 (11th Cir. 1990).

reviewing court does not “decide facts anew, reweigh the evidence atigebds judgment for

that of the CommissioneDyer v. Barnhart395 F.3d 1206, 1210 (11th Cir. 2005). Even if the

evidence preponderates against the Commissioner’s factual findings, the osuraffim a
decision supported by substantial evidenick.

However, substantial evidence must do more than create a suspicion of the existencq
the fact to be proved. The evidence relied upon must be relevant evidence wlasbrelke

mind would find adequate to support a conclusion. Ingram v. Coofn$oc. Sec. Admin496

F. 3d 1253, 1260 (11th Cir. 2007). The substantial evidence standard requires more thg
scintilla but less than a preponderance of evidem@ger, 395 F.3d at 1210. In its review, the

court must also determine whether the AcLommissioner applied appropriate legal standards.

Df

36

A

b Of

na




Failure to delineate and apply the appropriate standards mandates that the fredwarated
and remanded for clarification. Cornelius, 936 F.2d at 1146.
IV. Medical Opinions

Dr. Erick Bournigal, Raintiff's treating ghysician offered three opinions pertaining to

Plaintiff's condition in this case. Dr. Bournigal opined that 1) prior to September 26, 2011

Plaintiff was totally disabled due to active arthritis;Pintiff is capable operforning less than
the full range of sedentary work andnovalk no more than 200 feet without stopping to rest;
and 3) Plaintiff suffered those limitatioms 2009. (Doc. 910, p. 151.) Plaintiff avers that the
ALJ erred byaccordingno weightto Opinions 1 an@®, and thatALJ Furcolo’s conclusionthat
Plaintiff was not disabled prior to September 26, 2011 is not supported by substantial evidencg
In support ofhis argumentPlaintiff contends the ALJ’s findings as to Dr. Bournigal’'s
opinions are contradictorypecauseALJ Furcolo accorded “great weight” fr. Bournigals
opinionthatPlaintiff could perform less thanelffull range of sedentary work and could walk no
more than 200 feet without stopping for rest, whereas the ALJ accorded “no"wieigDt.
Bournigal’s opinion thaPlaintiff was totally disabled due to active arthritis prior to September
26, 2011and that Plaintiff had suffered from that condition since 2009. (Doc. 14, p. 14.) |
addition, Plaintiff aguesthatthe personal activities in wbh he engagegrior to September 26,
2011 did not constitute substantial evidence justifythg ALJ’s decision toaccord Dr.
Bournigals opinion no weight Finally, Plaintiff avers that the ALthiled to rely on anynedical
documents or evidencm reading his conclusion that Plaintiff was not disabled prior to
September 26, 2011Plaintiff maintains thafLJ Furcolofurther erred by failing to conta€ir.
Bournigal personally to clarify his medical opini@nd should haveordered that Plaintiff

undergo aonsultative evaluatiobefore according no weight to Dr. Baigals opinion.
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The Commissioner asserts substantial evidence suppoisdherejection oftwo of Dr.
Bournigal’'sthreeopinions,and that the ALJ applied the proper legal standaraeanhing his
decision Specifically, the Commissioner asselhtat 1) the ALJ properly considere®laintiff's
medical recordgrior to rejectingDr. Bournigals opinion; 2) Dr. Bournigals treatment records
do not support his opinion that Plaintiff sufferdabling limtations prior to Septemb&®,
2011, 3) Dr. Bournigals opinion that Plaintiff was disabled prior to September, 2611 is
inconsistent with the record as a whaad4) the ALJ’s decision taaccord “greativeightto Dr.
Bournigals April 2013 opinionis consistent with his decision to accdirtb weight” to Dr.
Bournigals June 2014pinion?! (Id. at pp. 69.) Finally, the Commissionargueghat the ALJ
was not required tocontactDr. Bournigal to clarify his medical opiniorbecausesubstantial
evidence on record supported ALJ Furcolo’s decision.

“Medical opinions are statements from physicians and psychologists or oteptable
medical sources that reflect judgments about the nature aratitgeof [the claimant’s]
impairment(s), including [the claimant's] symptoms, diagnosis and prognosig, [iiea
claimant] can still do despite impairment(s), and [the claimant’s] physical or mesitattions.”

Winschel v. Comm’r of Soc. Sec631 F.3d 1176, 11/89 (11th Cir. 2011)alteration n

original) (quoting 20 C.F.R. 88 40427(a)(2) 416.927(a)(2) “The law of this circuit is clear
that the testimony of a treating physician must be given substantial or cobldeesght unless

‘good cause’ is shown to the contraryLewis v. Callahan125 F.3d 1436, 1440 (11thrC1997)

(citations omitted).

! Specifically, Dr. Bournigal opined in April 2013 that Plaintiff could perform laas the full range of
sedentary work and could walk no more than 200 feet without stopping to rest. In June 2014,
Bournigalopined that Plaintiff had been suffering from those limitations since 2009 Alhaccorded
Dr. Bournigal's first opinion great weight, but accorded the latteri@pino weight. (Doc. 9-2, p. 21.)
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“Good cause xsts ‘when the: (1) treating physician’s opinion was not bolstered by the
evidence; (2) evidence supported a contrary finding; or (3) treating physi®@aiion was
conclusory or inconsistent with the doctor’'s own medical record&itische] 631 F.3d at 1179
(quoting Phillips, 357 F.3d at 1241). “The ALJ has wide latitude to determine what weight tq
assign to those opinions, so long as he operates within the regulatory and judrealdrks.”

Zanders v. Colvin, No. CVv41282, 2013 WL 4077456, at *5.D. Ga. Aug. 12, 2013). “For

instance, when discounting a medical opinion, he should consider several factors, intleding
examining relationship, the treatment relationship, the doctor's specializatiogther the
opinion is amply supported, and whether the opinion is consistent with the rethrgtiting 20
C.F.R. 88 404.1527(& 416.927(c). “[T]he ALJ must state with particularity the weight given
to different medical opinions and the reasons theref®ihsche| 631 F.3d at 117%citation
omitted). Failure to “clearly articulate the reasons for giving lesghweao the opinion of a
treating physician” is “reversible errorLewis, 125 F.3d at 1440 (citation omitted).

As to Dr. Bournigal's first opinior-that Plaintiff was totally disabled prior to
SeptembeR6, 2011 due to active arthriisALJ Furcolo stated with particularity that he
accorded “no weight” t®r. Bournigal's opinion. Furthermoré&yLJ Furcolo clearly articulated
the reason he accorded that opinion no weight, stating that the opiaga legal conclusion
reserved to the Commissioner. (Doe2,9p. 21) Seelewis, 125 F.3dat 1440 (“[W]e are
concerned here with the doctors’ evaluations of [Plaintiff's] condition and the ahedic
consequences thereof, not their opinions of the legal consequences of his conditfdnl”).
Furcolo further noted that Dr. Bournigal articulated no functieoy-function limitations in
reaching that opinion which could be analyzed against the evidence to assess its pralo@ive

(Doc. 9-2, p. 21.)
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Next, ALJ Furcolo stated with particularity that he accorded weight” to Dr.
Bournigal’s opinionthat Plaintiff's disabling limitations existeprior to September 26, 2011
(Id. at p. 22.) The ALJ clearlyarticulatedmultiple reasons for his failure to accord this opinion
no weight,obsering thatDr. Bournigal’s findings prior to September 2011 were minimal and
that the claimant had demonstrated only swollen wrists and a solitary swollenjéimg during
that period® (Id.) In addition, ALJ Furcolmoted that, while Plaintiff alleged “significanpper
extremity dysfunction,” Plaintiff “told a physician that his arm tinglamgd pain had no effect on
his ability to perform household activitieen August 2, 2011.(ld. at p. 200 The ALJ also
noted that, prior to September 26, 20P1aintiff 1) felt well enough to plan a fishing trip to
Alaska in June of 201@) chosenot tofill prescriptions for gout flare ups prior to 2Q1dnd 3)
voluntarily chose to consume alcohol prior to September 26, 2@hl activity which
exacerbated his conditions.

In providing these reasons for his decigiomaccord no weight to the two opinions of Dr.
Bournigal discussed above, ALJ Furcofwovided specific exampleslemastrating his
reasoning Accordingly, ALJ Furcolo clearly articulatdds conclusiorthattheseopinionswere
not bolstered by the evidence atitht the evidence supported a finding contrary to Dr.
Bournigal’'s opinios. Thus the ALJ had “good cause” to give weight to Dr. Bournigal's

opinions regarding Plaintiff’'s condition prior to September 26, 2011.

2 ALJ Furcolo similarly accordedo weight tahe medtal opinions of statagency medical experts, who
opined that Plaintiff could perform light work in 2012 and 2013, noting that, asptérSkeer 26, 2011,
Plaintiff “has documented radiculopathy and his physicians have recommendedexdébgpinal fusia
because his back impairment is so severe. In addition to his back impairment, Wwhighuatifies
limiting the [plaintiff] to sedentary, he has severe gout in all extrejoitys . . . that is well documented
by objective findings.” (Doc. 9-2, p. 22.)




As ALJ Furcolo met the legal requirements for weighing the opinions of Plaintiff's
medical sources, his determination docord no weight to these opinions is supported by
substantial evidence. This enumeration of errahisreforewithout merit.

CONCLUSION

Based on the foregoing, it is MIBECOMMENDATION that the CourAFFIRM the
decision of the Commissioner a@l OSE this case.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific writtenobjections within fourteen (14) days of the date on which this Report ang
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do barvaiy later
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the actiofihe fling of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiratea
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not

meeting thespecificity requirement set out above will not be considered by a Distriot.JUdgp
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Clerk of Court isDIRECTED to serve a copy of this Report and Recommendation upon the

parties.

SO ORDERED and REPORTED and RECOMMENDED, this 31stday of August,

e P ) —
Sl <

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.
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