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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

ANDREW DIXON,
Movant, CIVIL ACTION NO.: 5:15-cv-51
V.
UNITED STATES OF AMERICA (Case No05:12cr-18)
Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Andrew Dixon (“Dixon”), who is currently incarcerated at the Federal Correctional
Institute in Jesup, Georgia, filed a Motion to Vacate, Set Aside, or Correctriten8e pursuant
to 28 U.S.C. § 2255. (Doc11.)' For the reasons which folloW RECOMMEND this Court
DENY Dixon’s Motion to Vacate, Set Aside, or Correct his SenteI&ECT the Clerk of
Court to CLOSE this case and DENY Dixon a Certificate of Appealability anth forma
pauperisstatus on appeal. Given that Dixon’s Section 2255 Motion is unavailing, the Cou
shouldDENY Dixon’s Motion for Bond, (doc. 48), Motion to Compel Judgment, (doc.92

and Motion for Writ of Mandamus, (doc. 133

! The pertinent recordocuments in this case are filed on the docket of Dieriminal caseUnited
States v. Dixoret al, 5:12cr-18 (S.D. Ga. Dec. 6, 2012), and many are not included in DExGivil
docket. Thus,dr ease of referencend consistengythe Courtcites to Dixons criminal dockein this
Order.

2 The CourtGRANTS Dixon’s Motion to Amend, (doc.3), to the extent that have considered the
claims and arguments raised in all of Di®mpleadings when iagg this Report. | agree with
Respondent that the arguments raised in Dxanipplemental pleadings assentiallya reiteration 6
the unavailing arguments that he raises in his initial Motion. However, iblardance of caution, the
Court has assessed those pleadings.
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BACKGROUND

On December 6, 2012, the grand jury in this DistdlcargedDixon with participating in
a conspiracy to distribute controlled substances in violation of 21 U.S.C. § 846 (Count On
possessing cocaine base with the intent to distribute, in violation of 21 U.S.C. § BATGant
Two); possessing a firearm as a convicted felon, in violation of 18 U.S.C. § 922(@xnt
Three); and possessing a firearm in furtherance of a drdghkmag crime in violation of 18
U.S.C. 8 924(c) (Count Four)Doc. 1.) On July 8, 2013, Dixon pleaded guilty to Counts Two
and Three, possession of cocaine basel possessinga firearm as a convicted felon
respectively (Doc. 54.) The Government agreed to dismiss the other two counts in exchan
for Dixon’s plea to these counts. (Doc. 77.)

On January 6, 2014, Dixon had a supplemental change of plea hearing. (Doc. 7
According to Dixon’s Sentencing Brief, this supplemental hearing was sieted by thedct
that Dixon was not advised at his first plea hearing of the potential that he wogdt&eced as
an armed career criminal under the Armed Career Criminal Act, 18 U.S.C. § Q241&A").
(Doc. 73, pp. 23.) Dixon’s designation as an armed careeminal under the ACCA was due
to his prior convictions of: (1possession of marijuana with intent to distriput2) felony
obstruction; and3) sale of cocaine (PreSentence estigation Report (“PSI”), 141, 42, 43.)

Having been advised of the penalties he would face under the ACCA, himoentered
a guilty pleaat the supplemental hearingDoc. 71.) In the sentencing memorandiixon
requestedhat the Coursentencénim to the statutory minimununder the ACCA 180 months.

(Doc. 73.) At the ®ntencing hearing, the Honorabélliam T. Mooreg Jr.sentencedixon to

188 months’ imprisonment, above the statutory minimum, but at the low end of Dixon’s advisory

Guideline range (Doc. 78.) Judge Moorspecifically sentenack Dixon to 188 months
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imprisonmentas to both Counts 2 andaBd ordered that those sentences run concurrefity.
atp. 2)

Dixon filed a direct appeal to the United States Court of Appeals for the Elevieatiit C
where, for the first time, he challenged his designation as an armed careealcuntar the
ACCA. (Doc. 79.) The Eleventh Circuitejected Dixon’s argumengnd affirmed his sentence.
(Doc. 105.) Specifically, thatcourt foundno plain error in theletermination thabixon’s 1998
conviction for obstructing a law enforcement officer qualified as a “violent yelander the
ACCA. (Id. at p. 4.) The Eleventh Circuit alsoverruledDixon’s argument that his 1998
conviction for possessing marijuana with the intent to distribute did not qualify ssriaus
drug offense.” Id. at p. 5.)

DISCUSSION

In the instantSection 2255 MotionDixon again attacks his classification as an armed
career criminal. (Do 111, 134 Specifically, he contendshat his conviction for felony
obstruction of a law enforcement officer no longer qualifies as a “violent felangter the

ACCA following the Unital States Supreme Court’s decision in Johnson v. United States, |

U.S. _ , 135 S. Ct. 2551 (June 26, 2019Y. 4t p. 16-17.} In responsethe Government
arguesthat the decision inJohnsonhas no bearing on Dixon’s status, and that his prior
convictions, including his conviction for felony obstruction of a law enforcemenegftjaalify
as predicate felonies under the ACC@oc. 118.)
l. Whether Dixon is Entitled to Relief Pursuant toJohnson

Federal law prohibits certain @®ns, including convicted felons, from shipping,

possessing, or receiving firearms. 18 U.S.C. § 922(g¥ptdlinarily, an individual that violates

% Though Dixon discusses the fact that the Court found his prior conviotigmossessing marijuana with the intent
to distribute to be a “serious drug offense” under the ACCA, he does not apperailenge that finding in this
Motion. To the extent he does raise that challenge, the Court shoedd itefor the same reasons cited by the
Eleventh Circuit on Dixon’s direct appeal.




this prohibitionfaces a statutory maximum sentence of ten years’ imprisonnight).S.C. §
924(aj2). However, under statutory provisions that are commonly referred to as the “Arme
Career Criminal Act” o ACCA”, any person who violateéSection922(g) andchas on three or
more occasions been convicted for a “serious drug offense” or “violent felmitlyfeceive a
mandatory minimum sentence of fifteen years’ imprisonment. 18 U.S.C. § 924(e9@r)jous
drug offense” means “an offense under State law, involving manufacturing, distributing,
possessing with intent to manufacture or distribute, a controlled substance . . . for which
maximum term of imprisonment of ten years or more is prescribed by lawi§” U.S.C.
8924(e)(2)(A)(ii). Asthe Suprem€ourt explained in Johnsotihe ACCA:

defines ‘violent felony’ as follows: ‘any crime punishable by imprisonmengf

term exceeding one year . . . tha(i) has as an element the use, attempted use,

or threatened use of physical force against the per$oanather; or (ii) is

burglary, arson, or extortion, involves use of explosiwgsptherwise involves

conduct that presents a serious potential risk of physical injury to another.’

§924(e)(2)(B) (emphasis added). The closing words of this definitalicized

above, have come to be known as the Act’s residual clause.

___US.at___ ,135S. Ct. at 2556. In Johnsonthe Court held that “imposing an increased
sentence under the residual clause of the Armed Career Criminal Act violates stieu@mris
guarantee of due process[.]” _ U.S. at __ , 135 Sat@563. However, the Court also
emphasized that its “decision does not call into question application of the Act to the fo
enumerated offenses, or the remainder of the Act’s definition of a violent feltahy.”

In this caseDixon argues thatbecausethe Court consideredis prior conviction for
obstruction of a law enforcement official to be a violent felony under the ACG@éisdefunct
residual clausehis ACCA sentence is invalid, and he should be resenter(@gxts. 111, 134
The Government responds thREthnsorhasno effect on Dixon’sACCA classification because

his obstruction conviction is @olent felony undethe “elements clause” of tretatute (Doc.

118 pp. 47.) Subsection (i), or the fEments clause,” of the ACCArovides a definition of
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“violent felony” separate and apart from the Act’s residual clause. The ekenlause defines a
violent felony as a felony thdhas as an element the use, attempted use, or threatened use
physicd force against the person of another.” 18 U.S.@24e)(2)(B)(i).

Given that this clause of the ACCA focuses on the statutory elements of the pri
conviction, the Court must turn to the language of the state statute under which Dixon w
convicted. The Georgia statuten felony obstruction at the time of Dixon’s conviction provided

Whoever knowingly and willfully resists, obstructs, or opposes any law

enforcement officer, prison guard, jailer, correctional officer, community

supervision officer, county or Department of Juvenile Justice juvenile probation
officer, probation officer serving pursuant to Article 6 of Chapter 8 oé #igl, or
conservation ranger in the lawful discharge of his or her official didyes

offering or doing violence to theperson of such officeror legally authorized

person shall be guilty of a felony . . ..

O.C.G.A. § 1610-24(b) (emphasis supplied). Given thkeove emphasized element, the plain
language of this statute appears to meet Section 924(e)(2)(B)(i)'sera@uit that the statute of
conviction include the use, attempted use, or threatened use of physical force.

Indeed, the Eleventh Circuit has squarely found that a conviction undest#hige

satisfies the elements clause of the ACOnited States v. Brown, 805 F.3d 1325, 1327 (11th

Cir. 2015) (“The district court correctly determined that felony obstruction uadergia law is

categorically a violent felony for purposes of the ACCA’s elementsseldu see alsdJnited

States v. Cook, 686 F. App’x 662, B&4 (11th Cir. 2017)(reversing norACCA sentence of

defendant because defendant’s felony obstruction conviction qualifies as a fetdegtunder
elements clause under binding precedenBodwn). Relying upon prior Eleventh Circuit
precedent interpreting the ACCA'’s elemeanlgsuse as well as a Georgia precedent interpreting
the state’s obstruction statute, the Eleventh Circuit held that “the Georgia crif@oy
obstruction of yistice categorically meets these, attempted use, diréatened use of physical

force’ requirement of the elements clause of the ACCBrbwn, 805 F.3d at 1327.
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Given the binding precedent Brown and the plain language of Georgia’s obstruction
statute, Dixon’s prior conviction for felony obstruction qualifies as a violeohyelnder the

ACCA'’s elements clause. Thus, even with the residual clause now having beed &xersthe

ACCA by Johnson,the Court properly sentenced Dixon as an armed career criminal.

Consequently,Dixon is not entitled to his requested reliefipgd | RECOMMEND the Court
DENY his Motion to Vacate, Set Aside, or Correct his Senténce.
. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should also defixon leave to appeah forma pauperisand a Certificate of
Appealability (“COA”). ThoughDixon has, of course, not yet filed a notice of appeal, it is
proper to address these issues in the Court’s order of dismissal. Pursuantlb &fulee Rules
Governng Section 2255 Cases, “the district cownust issue or deny a certificate of

appealability when it issues a final order adverse to the applicantgh@&ss suppliedseealso

* Even if Dixoris arguments were meritoriousyity bethat he concurrent sentence doctripmvides

an alternativebasis for dismissing hiMotion. “The concurrent sentence doctrine provides that, if a
defendant is given concurrent sentences on several counts and the conviction ambisefound to be
valid, anappellate court need not consider the validity of the convictions on tkee @ihnts.”United
Statesv. FuenteslJimenez 750 F.2d 1495, 1497 (11th Cir.19856jtations omitted) Here, Judge Moore
sentenced Dixon to 188 months as to both Counts 2 and 3, and ordered that those sentences
concurrently. (Doc. 78, p. 2.) While Dixon attacks his sentencpedssessing a firearm as a convicted
felon (Count 3), he does not challenge his equal and concurrent sentgnogsssingocainebase with
intent to distribute (Count 2). However, the parties have ndteaded this issu@nd it is not clear
whether the “concurrent sentence doctrine” or the “sentencing package efostiould control this
guestion. CompareUnited States v. Fowlei749 F.3d 1010, 1015 (11th Cir. 2014) (“sentencing package
doctrine” is a‘common judicial practice grounded in a basic notion” that “seimignan multiple counts

is an inherently interrelated, interconnected, and holistic process whigheseg court to craft an overall
sentence-the ‘sentence packagethat reflects the gualines and the relevant 8§ 3553(a) factors”);
United States v. Rozied85 Fed App'x 352, 356 (11th Cir. 2012) (“a district court has jurisdiction to
resentence a defendant on unchallenged counts of conviction, following a succekaferal attack,
when the unchallenged and challenged counts ‘iaterdependentfor sentencing purposes under the
Guidelines™),with Fuenteslimenez 750 F.2dat 1497;In re Williams 826 F.3d 1351, 1357 (11th Cir.
2016) (applying the concurrent sentence doctrine to deny an fisnagiplication to file a second or
successive § 2255 motion to raise a Johgmim); Willits v. United States182 F. Supp. 3d 1278, 1280—
83 (M.D. Fla. 2016) (analyzing whether under § 228Bere the inmate sentence erroneously was
enhanced under the ACCA “the Court should resentence [the inmate] on both counts obcomwazr

the sentencing package doctrine or decline to resentence [him] under the concureect stmttrine”).
Giventhat Dixon’s claims are due to be denied on the merits, the Court neéglwetinto this issue in
this case.
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Fed. R. App. P. 24(a)(3) (trial court may certify that appeal of party proceadifmyma
pauperisis not taken in good faith “before or after the notice of appeal is filed”).

An appeal cannot be takémforma pauperisf the trial court certifies thathe appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4{)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, 91

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolpus

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagselksslagal

theories are indisputabiyeritless. Neitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993An in forma pauperisaction is frivolousand thus
not brought in good faith, if it is “without arguable merit eitherlav or fact.” Napier v.

Preslicka 314 F.3d 528, 531 (11th Cir. 2008ke als@Brown v. United States, Nos. 407CV085,

403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken fiioal arder
in a habeas proceeding unless a certificate of appealability is issued. tificater of
appealability may issue only if the applicant makes a substantial showing dfisd oea
constitutional right. The decision to issue a certificatappfealability requires “an overview of

the claims in the habeas petition and a general assessment of their nvities-“El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtain a certificate of appealability, a petitiaeeshow
“that jurists d reason could disagree with the district court’s resolution of his constitutiona)
claims or that jurists could conclude the issues presented are adequate toatesmrtegement
to proceed further.”ld. “Where a plain procedural bar is present anddikgict court is correct
to invoke it to dispose of the case, a reasonable jurist could not conclude either thstritte

court erred in dismissing the petition or that the petitioner should be allowed to pro¢kedfur




Slack v. McDaniel 529 U.S.473, 484 (2000)see alsdFranklin v. Hightower, 215 F.3d 1196,

1199 (11th Cir. 2000). “This threshold inquiry does not require full consideration of the factu
or legal bases adduced in support of the clainMilter-El, 537 U.S. at 336.

Based on thabove analysis oDixon’'s pleadingandthe Government’'s Responsad
applying the Certificate of Appealability standards set forth above, ther@adiscernable
issues worthy of a certificate of appeal; therefore, the Court sty the issuance of a
Certificate of Appealability. If the Court adopts this recommendation and sdBinen a
Certificate of AppealabilityDixon is advised that he “may not appeal the denial but may seek i
certificate from the court of appeals under Federal Rule of Appé&lfatedure 22.” Rule 11(a),
Rules Governing Section 2255 Cases in the United States District Courtiserfante, as there
are no nosfrivolous issues to raise on appeal, an appeal would not be taken in good faith. Th
the Court should likewisBENY Dixon in forma pauperistatus on appeal.

CONCLUSION

Based on the foregoingRECOMMEND this CourtDENY Dixon’s Motion to Vacate,
SetAside, or Correct his Sentence, (doc. 1IIRECT the Clerk of Court taCLOSE this case
and DENY Dixon a Certificate of Appealability anéh forma pauperisstatus on appeal.
Accordingly, the Court shouldalso DENY Dixon’s Motion for Bond, (doc. 48), Motion to
Compel Judgment, (doc. 129), and Motion for Writ of Mandamus, (&3). 1

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recanmendation is entered. Any objections asserting that the Magistrate Jleldéd@ddress
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must
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served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to whidbjection is made and may accept, reject, or modify in
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendation direttly tdnited
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendationigon and Respondent

SO ORDERED andREPORTED and RECOMMENDED, this 26th day of January,

2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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