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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

OSCAR OSVALDO ESPINOZAGARCIA,
Petitioner CIVIL ACTION NO.: 5:15¢cv-62
V.

TRACY JOHNS Warden,

Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

Petitioner Oscar Osvaldo EspinoZaarcia (“Espinoza&arcid), who was previously
housed at D. Ray James Correctional Facility in Folkston, Georgia, filedted for Writ of
Habeas Corpus pursuant to 28 U.S.@Q231. (Doc. 1.) Respondent filed a Response. (Doc. 9.
EspinozaGarciafiled a Reply, andeveral other pleadinggDocs. 10, 14, 18, 19, 20, .21For
the reasons which follow, RECOMMEND that the CourDENY EspinozaGarcids Pdition
for Writ of Habeas Corpydiled pursuant to 28 U.S.C. § 2241, (doc.A)OSE this case, and
DENY EspinozaGarcialeave to proceeih forma pauperis.

BACKGROUND

EspinozaGarciawas convicted in thdlorthernDistrict of Alabamaof illegal entry after
deportation m violation of 8 U.S.C. § 1326)(a (Doc. 92, pp. 6-7.) The Northern District of
Alabama sentencedEspinozacarciato 60 months imprisonment. Id. He has a projected

releasadate ofJuly 13, 2018, vigood conduct time releaséDoc. 91, p. 2.)
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In his Petition, EspinozaGarcia contends that the Bureau of Prisoff{8OP’) has
miscalculated his sentencé€Doc. 1.) Specifically, he contends that the B@#2 not awarded
him the appropriate amount of ljacredit toward the service of his federal sentence.
Additionally, he alleges the BOP wrongly denied his request to designate his StasbaimaAl
facility for the service of his federal sentence, which would have alloweddesafeand State
sentencesotrun concurrently.

Respondent contendsspinozaGarciahas received all of the credit against his federal
sentence to which he is entitled. (Doc. 93p. Respondent takes the position that 18 U.S.C. §
3585(b) and BOP Program Statement 5880.28, Sentence Computation Manual (CCA of 19¢
prohibit the application of the requested jail credit Petitioner seeks bebausmé at issue was
already applied toward the service of a stmrtence.Respondent also maintains that the BOP
properly computed Peittiner’s federal sentence to r@onsecutive to histate sentence and that
the BOP properly reviewed and properly denied, in the exercise of its discretitionBés
request for aunc pro tunc designation.

DISCUSSION

Sentence Computation

It is theduty of the United States Attorney General, acting througB@®ie to determine
the amount of credit due for the time served by the defendant prior to sentedoited States
v. Alexander, 609 F.3d 1250, 1259 (11th Cir. 2010).U18.C. 83585, whichpertains td‘credit
for prior custody, is controlling for making credit determinations for sentences imposed undsg
the Sentencing Reform Act of 1984. This statute provides:

(@) Commencement of sentence.A sentence to a term of imprisonment

commences on the date the defendant is received in custody awaiting

transportation to, or arrives voluntarily to commence service of sentence at, the
official detention facility at which the sentence is to be served.
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(b) Credit of Prior Custody- A defendant shall be given credit toward the service
of a term of imprisonment for any time he has spent in official detention prior to
the date the sentence commenees

(1) as a result of the offense for which the sentence was imposed; or

(2) as a result of any other charge for which the defendant was arrested
after the commission of the offense for which the sentence was imposed;

that has not been credited against another sentence.
18 U.S.C. 8§ 3585 (emphasis added). In determining the proper credit;paianalysis is
helpful. First, it must be determined when the sentence commenced. A sérntanoet begin
prior to the date it is pronounced, even if made concurrent witbnterece already being

served” Coloma v. Holder, 445 F.3d 1282, 1284 (11th Cir. 2006) (qudiinged States v.

Flores 616 F.2d 840, 841 (5th Cir. 1980)).
“Multiple terms of imprisonment imposed at different times run consecutivggss the

court orders that the terms are to run corenity.” United States v. Ballard F.3d 1502, 1505

(11th Cir. 1993)seealso18 U.S.C. § 3584(a). It is for a federal court to decide if an offeémder
federal sentence will run concurrently or consecutively to any state sentenctetider may

face. SeeUnited States v. Andrews, 330 F.3d 1305, 1307 n.1 (11th Cir. 2003). Additionally

“if a defendant is in state custody and he is turned over to federal officialederaf
prosecution, the state governmaniioss of jurisdiction is only temporarylhe prisoner will be
returned to state custody at the completion of the federal proceedingsfedénal sentence if

the federal government wishes to execute it immedi&telgowell v. Jordan, 159 F. App 97,

99-100 (11th Cir. 2005) (quotingausey v Civiletti, 621 F.2d 691, 693 (5th Cir.1980)). “A writ

of habeas corpuad prosequendum is only a loan of the prisoner to another jurisdiction for

criminal proceedings in the receiving jurisdiction.” Civile@21 F.2d at 693.




The following facts regarding Espinoegzarcia’'s criminal history make the computation

of his sentence less straightforward than most defendants:

On December 19, 200&spinozaGarciawas arrested and held in custody by -federal
authorities inLimestone County, Alabama, fdailure toappear on the charges of 3rd
Degree Buglary in Case No. CQ0094132. This arrest placed him in the primary
cusbdy of nonfederal authorities.Qoc. 9., p. 3Doc. 9-1, p. 6.)

On January 26, 201&spinozaSarciawas indicted in the Northern District of Alabama
for lllegal Reentry Afte Deportation. (Doc. 9-1, p. 3; Doc. 9-2, pp. 16-18.)

On February 2, 201Espinoza&arciawas borrowed fronstate authorities and brought
into federal custody via a Federal Writ of Habeas Corpus ad Prosequenduness duslr
federal indictment for lllegal Reentry After Deportatio(Doc. 91, p. 3; Doc. 2, pp.
19-24.)

On September 29, 201E&spinoza&arcia received his60-month sentencefrom the
United States District Court for the Northern District of Alabama after higictoon for
lllegal Reentry After Deportation. The Northern District of Alab@amjadgmentwas
silentas to theoperation of his fedefaentence to any state sentence he may receive fof
his pending state charges. (Doc. 9-1, p. 4; Doc. 9-2, pp. 6-10.)

On or about September 30, 2010, EspinGaaciawas returned to the primary custody of
Alabarma authorities, and the federatigment was lodgeds a detainer. (Doc-B p. 4;
Doc. 9-2, pp. 22-24.)

On May 10, 2011 EspinozaGarciawas sentenced in the Limestone County Circuit
Court, to a 16year term of imprisonment for 3rd Degree Burglary in Case Ne2@iD-

132. The statecourt ordered the state rdenceto run concurrently to the federal




sentenceandremandechim to the Alalama Department of Corrections. (Do€l, 9. 4;

Doc. 9-2, pp. 25-29.)

e While in the service of his 1gear state sentencEspinozaGarciaalso had a pending
charge for TraffickingCocaine in Madison County, Alabam@n April 17, 2012, he was
sentenced to a-gear term of imprisoment in Case No. G€0093920. (Doc. 91, pp.
4-5; Doc. 9-2, pp. 27-33.)

e On September 29, 201EspinozaGarciasatisfied his Alabama state sentences, and he
was turned over to the U.S. Marshals Service to commence serviue 68month
federal sentence. At this juncture, he came into the primary custody of federal
authorities. (Doc. 9-1, p. 5; Doc. 9-2, p. 35.)

The BOP conducted a sentence computation hen date EspinozaGarcids federal
sentence commencefeptember 29, 2014. As a result of this computation, the BOP awardg
EspinozaGarciacreditagainst his federal sentenioe a total of207 days prior creditfor dates
that were not applied to the sie of his state sentencefoc. 91, p. 5.) The BOP concluded
that of the 1744 days covering December 19, 2009 thru September 29, 2014, Petitioner was
awarded207 days of credits toward tlservice of his Alabama state sentencés. The BOP
determined “that the state did not award him a portion of the time he spent on taéviedé&

Id. The BOPutilized the dates from October 15, 2010, through Ma303,1, to account for the
207 day difference.|d. at pp. 6-7.)

“A federal dstrict court reviews for abuse of discretion the BO&ecision under § 3585

regarding commencement of a federal sentence and the grant of credit for ptoaly.Cus

Paradis v. KellerNo. 1:16CV-2354TWT-AJB, 2011 WL 2790480, at *4 (N.D. Ga. June 13,

2011), report and recommendation adopted, No.-CY354TWT, 2011 WL 2790472 (N.D.

not




Ga. July 14, 2011)To determine whetheEspinozaGarciais entitled to any more credit against
his federal sentencdje court must begin with the plain language of the statute itSklfris v.
Garner 216 F.3d 970, 972 (11th Cir. 2000) (en banh¢yé begin our construction of [a statutory
provision] where courts should always begin the process of legislativprettgron, and where
they often should end it as well, which is with the words of the statutory provisidBection
3585(b) clearly states that, in some circumstances, a defendant is entitiedlitofar time
served prior to sentence commencemamiess that time has been credited against another
sentence.

As noted abovekspinozaGarcids federal sentence commencedSaptember 29, 2014
the date the United States Marshals Service obtained exclusive custody ol ®it.S.C. §
3585(a). For the time that he was primarily in state custody before that Hapegnozasarcia
receivedl1,537 dayscredit against his State @labamasentence an@07 days prior credit
against his federal sentencd=spinozaGarciais not entitled to any more credit against his
federal sentence, as he has received every dagdit to which he is entitledEspinoza&arcia
cannot receive credit against his federal sentence for his requestedoelzdese, to credit
EspinozaGarciawith these dates, would be to give him “double credit”, which is prohibited byj
statute. 18 U.S.C. § 3585(b).

The court notes that the Alabama court ordered Esph@aaids state sentences to run
concurrent with his federal sentence. However, the authority to order a fedeealcsetat run

concurrent or consecutive with any other sentence rests solely with the fedéealcsrg court.

See Andrews 330 F.3d at 1307 m.Finch v. Vaughn, 67 F.3d 909 (11th Cir. 1995We
specifically have held that a federal court is authorized to impose a federal sertirgecutive

to a state sentence, although the state court explicitly made its sentence conathréme




federal sentench. (citing United States v. Adair826 F.2d 1040, 1041 (11th Cit987)).

Because the federal court did not ordee federal sentence to run concurrent with the state
sentence, the sentences must run consecutivéilard 6 F.3d at 1505 “Multiple terms of
imprisonment imposed at different times run consecutively unless the court batetsetérms

are to run oncurrently.”); see alsal8 U.S.C. § 3584(a). Espinoza Garogmained instate
custody until he was transferred to fedenastody on September 29, 2014. Therefore, tate s
sentence was served in state cust@aylthe Alabama state coustorderhasno influence over
the operatiorof the federal sentence.

In his Reply, Espinoz&arcia argues that because had not yet been sentenced on his
state charges when his federal sentence was imposed, Respondent should noeteately
upon Section 358#% determine that the sentences run consecutively. (Doc. 104p. Ble
argues that “the [federal] judgefailure to specify concurrence in these circumstances is no
reasonably interpreted as indicating an intention that the sentence be cuase¢ldi at p. 4.)

In support of this argument, Espine@arcia citedJnited States v. Clayton, 927 F.2d 491 (9th

Cir. 1991) wherein the Ninth Circuit Court of Appeals found that Section 3584 does not give
district court theauthority to imposea feder&asentence to run consecutivelydstate sentence
that ha not yet been imposed. Howevére United StateSupreme Court has now held that a
district courthas authority to order that the federal sentence be consecutive to an @wtisipte

sentencehat has not yet been impose&etser v. Unitedtates 566 U.S. 231 (2012) Even

beforeSeste, the United States Court of Appeals for thee¥enth Circuit,while recognizing a

split of opinion from other circuits, including the Ninth Circuit, hthdt a federatourthas the
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authority to impose a consecutive sentence to an unimposed, statesentence Andrews
330 F.3d at 1307 (citinBallard, 6 F.3dat 1502 (11th Cir.1993)).

The BOP did not make any error, much less abuse its discretion, in calptspinoza-
Garcids sentence. His not entitled toany more credit against his federal sentence, and thg
Court shouldDENY this portion of his Petition.

I. Nunc Pro Tunc Designation

EspinozaGarciaalso argues thahe BOP erred in determining he was not entitled to
nunc pro tunc designation of his federal sentence to run concurrentlymstistate sentences
explained aboveEspinozaGsarcids federal sentence was silent as to whether it was to run
consecutively to or concurrently with his state sentence, so his federal sentste win

consecutively to his state sentence.

! Espinoza Garcia also argues that he should be given double credit for his rstteesender the
limited exception to Section 3585(b)’'s rule against double credit in accerdaitic the decisions in
Kayfez v. Gasele993 F.2d 1288 (7th Cil993) andWillis v. United States438 F.2d 923 (5th Cir.
1971). (Doc. 10, pp.-8.) Pursuant tikayfez, the BOP will grant to a federal prisoner an amount of
qualified double credit itertainconditions are present, and pursuanWilis, the BOP will award an
amaunt of nonfederal presentence credit under certain circumstanSes, e.g. Bradley v. Rathman
No. 1:10CV-3053VEH-RRA, 2012 WL 3999861, at *3 (N.D. Ala. Aug. 20, 2012), report and
recommendation adopted, No. 1:C¥-3053VEH-RRA, 2012 WL 4006334 (N.D. Ala. Sept. 10, 2012);
Lemons v. Quintana, No. 887 Erie, 2010 WL 4388066, at *9 12 (W.D. Pa. October 29, 2010). The
viability of KayfezandWillis credits has been called into question following statutory amendmgass.
Dupree v. Warden FCI Miami, No. 1324413CIV, 2014 WL 11456077, at *6 (S.D. Fla. Sept. 9, 2014)
(“The soecalled Willis exception has thus arguably been superseded by sjatueport and
recommendation adopted sub nddupree v. Miami No. 1324413CIV, 2014 WL 11460907 (S.D. Fla.
Sept. 30, 2014)Regardless, thayfez andWillis exceptions both require, among other conditidimest,
the federal sentence be concurrent to the state sentence. Because Espinazaf€simcl sentenceas
not imposed as concurrentday state sentence, he does not qualify folkingez or Willis exceptions.
SeeDupree,No. 1324413CIV, 2014 WL 11456077, at *7 fMore importantly, perhaps, Petitioner does
not fit within theWillis exception for another reason; that is, because dis ahd federal sentences are
not concurrent); Hearing v. Kelley No. 1:11CV-2659WSD-RGV, 2011 WL 6755139, at *3 (N.D. Ga.
Nov. 8, 2011), report and recommendation adopted as modified, NeC¥:P659WSD, 2011 WL
6755199 (N.D. Ga. Dec. 22, 201(eitioner does not qualify forKayfez or Willis exceptiondecause
his federal sentence is consecutive to his state sentence).




BOP has the authority tdesignate the place ofpaisoners imprisonment. 18 U.S.C. §
3621(b). In exercising that authority, BOP may, in its “sound discretideSignate a state

prison as a place of federal confinemeumc pro tunc.” Roman v. Nash, 184 F. App277, 279

(3d Cir. 2006) (citingBarden v. Keohane, 921 F. 2d 476, 481 (3d Cir. 1991). other words,

BOP can designate the stggesonwhere a defendant was detained on his state charges as ti
place of imprisonment for hiederal sentence, therebifectivelyallowing his state and fedal
sentences to run concurrently. However, BOP has broad discretimaking this determination,
and a defendant is not legally entitlechtec pro tunc designation.Barden 921 F.2d at 483.

BOP implementsnunc pro tunc designations under Program Statement 5160.05,

Designation of State Institution for Service of Federal Sente(@@ec. 92, pp. 4547.) This

Program Statement provides an inmate with the opportunity to requestina pro tunc
designation based on an inniateequest for preentence credit for time spemt service of a
state sentenceWhile the BOP must consider an inniateequest, the BOP has no obligation to
grant the request “by designating a state institution retroactively asatteetp serve the federal
sentence.” (Doc. 91, p. 49.) The BOP will gather and review certain information, such as the
federal and state Judgments and Commitments, the state sentence data recbudedqaith
credit, and “any other pertinent information” relating to the sentencé&b) (Under BOP
Program Statement 5160.05, the Regional Directors are delegated the aubhdesyghate a
nonfederal facility for concurrent service of a federal sentence and may make suanataes
“when it is consistent with the intent of the fedesahtencing court or the goals of the criminal
justice  system.” Program  Statement 5160.05, p. 4 (Jan. 16, 2003

www.bop.gov/policy/progstat/5160 005.peHst accessedlugust 3, 2017.
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The BOP reviewed Petitioriernunc pro tunc designation under thetorsset forth in

Sectin3621(b). (Doc. 92, p. 49.) Section 3621(b) provides in pertinent part as follows:

The Bureau of Prisons shall designate the place of the prisangrisonment.

The Bureau may designate any available penal or correctional facility thas meet
minimum standards of health and habitability established by the Bureainewhet
maintained by the Federal Government or otherwise and whether within or
without the judicial distct in which the person was convicted, that the Bureau
determines to be appropriate and suitable, considering:

(1)
(2)
©)
(4)

(5)

the resources of the facility contemplated,;

the nature and circumstances of the offense;

the history and characteristics of théspner;

any statement by the court that imposed the sentence

(A) concerning the purposes for which the sentence to imprisonment was
determined to be warranted; or

(B) recommending a type of penal or correctional facility as appropriate; and

any pertinent policy statement issued by the Sentence Commission pursuant
section 944(a)(2) of title 28.

18 U.S.C. 8§ 3621(b).As part of its reviewthe BOP contacted Petitiers federal sentencing

court. However, that gurt did not respondo the BOPs inquiry. (Doc. 91, p. 8; Doc. 2, pp.

51-52.)

Ultimately, the BOP denied EspinozaGarcids request fomunc pro tunc designation.

(Doc. 92, pp. 49, 5455.) EspinozaGarciawas informedof that denial by letter dated April 23,

2014 (Id. at pp 54-55.) In that letter, thdne BOP explained thaunc pro tunc designation was

not appropriate for him because: under factor (2), his federal offense way raféetriegal

deportation; under factor (3), his presentence investigation rembcaias that he had been

convicted of “Theft by Shoplifting, Assault on a Female, Attempd Pregree Sex Offense,
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Burglary-1st Degree, No Drivés License, and Driving Under the Influence;” and under factor
(4) the federal court had the opportunity to erdhatEspinozaGarcids federal sentence run
concurrently with his state sentenbat did not. 1d. EspinozaGarciawas further informed that,
Section 3585(b) prohibitsredit toward his federal sentence for time spent in state cuslddy
Respondent contends that 18 U.S.C. § 3625 precludes this Court from reviewing t
BOP s decision to deny Petitiorisrrequest for aunc pro tunc designation. (Doc. 9, pp. 412

(citing Cook v. Wiley, 208 F.3d 1314, 1319 (11th Cir. 2000); Ward v. Bod@2 F.3d 1249,

1254 n.5 (10th Cir.2000); Martin v. Gerlinski, 133 F.3d 1076, 1079 (8th Cif98)).) In his

Reply, Espinoz&sarciastates that he is entitled to “fair treatment” on his request and that th
Court has jurisdiction to review the request pursuant to 28 U.S.C. § 2241. (Doc. 486pp.
Whether this Court can review the B@Iunc pro tunc denial appears to be an open question.

CompareDupree No. 1324413CI1V, 2014 WL 11456077, at *8'Petitioner has failed to allege

any facts that would support a conclusion that the BOP abused its discretion inrde¢etinat a
nunc pro tunc designation to the Georgia State facility would not be appropriate in Petisoner’
case.Regardless, even assuming that he had, Petitioner’s claim would be fatdnldbe plain

language of 18 U.S.C. § 3625. . . . Federal courts thus lack jurisdiction to review BQ

P

individualized determinations made pursuant to 8§ 3621 and, as such, the BOP’s substantive

determination to deny Petitioner retroactive designation is not subject to judiced nevthis

case.”); andParadis No. 1:10CV-2354-TWT-AJB, 2011 WL 2790480, at *4 (“[lJappears that

a nunc pro tunc designation under 8§ 3621 (which includes a determination under 8§ 3585 of th
effective date that the federal sentence willibe subject taeview for abuse of discretior).”
The Court need not resolve this question in this case. Even if the Court has authenigw

the BOP’s denial of Petitioner’s request fonuac pro tunc designation, Petitioner has failed to

11
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showthat the BOP committed any error, much less abused its discireti@mying his request
As laid out above, the BOproperlyassessed Petitioner’s request under the applictdietes
and policies including Program Statement 5160.05. Petitioner's arguments only shg
disagreement with the result of the BOP’s assessment and fail to densoasirarror or abuse
of discretion in the BOP’s decision making process.

EspinozaGarciais not entitled to his requested relgsf tonunc pro tunc designationand
the Court should alSDENY his Petition on this basis
II. Leave to Appealln Forma Pauperis

The Court should also demspinozaGarcialeave to appeah forma pauperis. Though
EspinozaGarcia has, of course, not yet filed a notice of appeal, it would be appropriate t
address these issues in the Cauorder of dismissal. Fed. R. App.Z2&(a)(3) (trial court may
certify that appeal of party proceedingforma pauperis is not taken in goodaith “before or
after the notice of appeal is filed”). An appeal cannot be takBmma pauperisif the trial court
certifies that the appeal is not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. RP.App.

24(a)(3). Good faith in this context must be judged by an objective standard. Busch ¥. Cty.

Volusia 189 F.R.D. 687, 691 (M.D. Fla. 1999). A party does not proceed in good faith when |

seeks to advance a frivolous claim or argume3geCoppedge v. United States, 369 U.S. 438,

445 (1962). A claim or argument is frivolous when it appears the factual allegations arky clear

baseless or the legal theories are indisputably meritidsgzke v. Williams 490 U.S. 319, 327

(1989); Carroll v. Gross, 984 F.2d 392, 393 (11th Cir. 1993). Stated another wayfauma

pauperis action is frivolous and, thus, not brought in good faith, if it is “without arguable merit

either in law or fact.”_Napier v. Preslickd14 F.3d 528, 531 (11th Cir. 2002ge als@rown v.

United StatesNos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
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Based on the above analysis EdpinozaGarcids Petition and the related pleadings
there are no nefrivolous issues to raisen appeal, and an appeal would not be taken in good
faith. Thus, the Court shoul@ENY in forma pauperis status on appeal.

CONCLUSION

Based on the foregoing, RECOMMEND that the CourtDENY Espinoza&arcids
Pdition for Writ of Habeas Corpudiled pursuant to 28 U.S.C. § 224#loc. 1) CLOSE this
case, andDENY Espinoza&arcialeave to proceeth forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so will/batea
challenge or review ahe factual findings or legal conclusions of the Magistrate JuSge28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a prepetev
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbtiraieal
States District Judge will makeda novo determination of those portions of the report,posed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will natdresidered by a District Judgé
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the directidnaoDistrict Judge.The Court DIRECTS the Clerk of
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Court to serve a copy of this Report and Recommendation upspinozaGarcia and
Respondent.
SO ORDERED and REPORTED and RECOMMENDED, this 31stday of August,

2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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