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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
JOHN T. ALEXANDER
Petitioner CIVIL ACTION NO.: 5:15¢v-72

V.

WARDEN HILTON HALL; and SAMUEL
S.OLENS

Respondents.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Movant John T. Alexander(*Alexandef), who is currently incarcerated dfoffee
Correctional Facilityin Nicholls, Georgia, filed @etition for Writ of HabeasCorpus pursuant to
28 U.S.C. 8254 challenging his convictions obtained in @@mdenCounty Georgia,Superior
Court. (Doc. 1.) Homer Bryson, former Commissioner of the Georgia Department off
Correctionsfiled a Motion to Intervene as Party Respondent, (doc.ai®)Respondent Sanel
S. Olens fileda Motion to Dismiss as Party Respondddics. 13 In addition, Respondent
Brysonfiled an AnswerResponseral aMotion to Dismiss (docs. 10, 11).Alexanderfiled a
Responsdo RespondentsMotion to Dismiss (Doc. 18) For the reaons which follow, lte
Court GRANTS former Commissioner Bryson’'s Motion to Intervene as Party Respohdent
(Doc. 12.) | RECOMMEND thatthe CourtGRANT Respondent Samuel S. Olens’ Motion to

Dismiss as a Party Respondent, (doc. GRANT Respondent’s Motioto Dismiss, (doc. 11)

' The Clerk of Court iIAUTHORIZED andDIRECTED to change the name of the Respondent to
Gregory C. Dozierthe current Commissioner of the Georgia Department of Corrections, upon thet dock
and record of this case.
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DISMISS Alexander’s Petitioner, an@LOSE this case | alsoORECOMMEND thatthe Court
DENY Alexandera Certificate of Appealability andENY in forma pauperis status on appeal.
BACKGROUND

Alexanderwas convicted on August 27, 2QCG8ter entering a guilty plea, in ti@amden
County, Georgia,Superior Court of two counts ahild molestation (Doc. 142, pp. +2.)
Pursuant tAlexander’'s negotiated plea agreememtydceived a split sentence of twenty (20)
years with ten (LO) years to be served prison,followed byten (10) yearsprobation (Id.)
Alexanderdid not file adirectappeal.

Alexanderfiled a state habeas corpus petition in @afee County Georgia,Superior
Court on September 17, 2012. (Doc-113 Alexanderasserted that his guilty plea was not
entered into knowingly and voluntarjlthat he was denied effective assistance of couasel
that the trial court violated his due process righid. at 4.) Followingan evidentiary hearing
on Novembed 3, 2013the state habeas court denied relieSaptember 22, 2014. (Doc.-24
The Georgia Supreme Court denisléxandeis application for a certificate of probable cause to
appeal the state habeas court’s denial of relidéarch 30, 2015. oc. 14-4.)

DISCUSSION

Alexanderfiled this federal petition for writ of habeas corpus on September 9, 2015
(Doc. 1.) Alexander challenges hisCamdenCounty convictions ortwo grounds. First,
Alexander allegesineffective assistance of counsel, citing lattorney’s failure to interview
witnesses and failure to advise Alexander of his right to agpeatonviction. Id. at p. 7)
SecondAlexanderalleges thahis guilty plea was not knowing or voluntaryld.j Respondent

avers Alexandes petitionwas untimely filed and shoultherefore be dismissed. (Doc. )1




Motion to Intervene, (doc. 12), and Motion to Dismiss as a Party Respondent, (doc.
13)

Plaintiff named Hilton Hall, Warden of Coffee Correctional Facility, and &dnS.
Olens, Attorney General of the State of Georgia, as Respondents intithris &omer Bryson,
former Commissioner of the Georgia Department of Corrections, filed amaiih the Court to
intervene in the present matter, (doc. 12), and Respondent Samuel Sfil@leasMotion to
Dismiss as a party Respondent, (doc. 13he only proper respondent in this Section 2254
actionis the state officer having custody of the petition®eeRule 2(a) of the Rules Governing
Section 2254 Cases. Because the Commissindgre Department of Corrections is the state
entity in charge of Georgia’'s penal institutions, including Coffee Correctiorailify, a
privatelyrun contract facility, Warden Hilton Haland Samuel S. Olens are nptoper

respondenti this case and slild be dismissedSeeO.C.G.A. §42—-2—6;Clemons v. Owens

No. CV 114-129, 2015 WL 858390, at *2 (S.D. Ga. Feb. 27, 2015).

Therefore, #@ier careful consideration and for good cause shown, the GRINTS
former CommissioneHomer Bryson’s Motion tdntervene (Doc. 12) BecauseGregory C.
Dozier is the current Commissioner of the Georgia Department of Corrections, the Clerk
Court iSAUTHORIZED andDIRECTED to change the name of tRespondent to Gregory C.
Dozier, Commissioner of the Georgia Department of Corrections, upon the docket addfecor
this case.Consequently, RECOMMEND that the CourGRANT Responden®lens’ Motion
to Dismiss as a Party Respondddc. 13, andDISMISS Warden Hilton Hall and Samuel S.
Olens as Respondents.

Il. Whether Alexander's Petition was Timely Filed
Respondent raised the issue of the timeliness of Alexander’s petition in hisnMot

Dismiss. (Doc. 11.)To determine whetheklexandets Petition was filed in a timely manner,
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the Court must look to the plicable statute of limitations periodsA prisoner must file a
petition for writ of habeas corpus in federal court within one (1) year. 28 U.S.C. § 2244(d)(1]
This statute of limitations period shall run from the latest of four possible dates:

(A) the daeé on which the judgment of conviction becomes final by the
conclusion of direct review or the expiration of time for seeking such
review;

(B) the date on which the impediment to filing an application by State action in
violation of the Constitution or laws tfie United States is removed, if the
applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized
by the Supreme Court, if that right has been newly recognized by the
Supreme Courand made retroactively applicable to cases on collateral

review; or

(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

Alexanders conviction became final at the time of his completion of the direct review
process or when the time for seeking such review became final. 28 U.S.C. § 22@)d)(1)

Coates v. Byrd, 211 F.3d 1225, 1226 (11th Cir. 20@0gxanderwas convicted in th€amden

CountySuperior Court on August 27, 2Q08lexanderhad a period of thirty (30) days to file a
notice of appeal. O.C.G.A. 8%38(a) (“A notice of appeal shall be filed within 30 days after
entry of the appealable decision or judgment complained’)of[ Alexanderdid not file an
appeal, and, accordinghyhis conviction becamefinal on September 26, 2008 Because
Alexandeis conviction became final on September 26, 2008, he had one year from that date
which to file a timely federal habeas petition. 28 U.S.C. § 2244(d)(2).

The applicable statute of limitations is tolled durffighe time . . . which g@roperlyfiled

application for State posbonviction or other cddteral review with respect to the pertinent
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judgment or claim is pendirig.28 U.S.C.82244(d)(2) (emphasis suppliediaylor v. Williams

528 F.3d 847, 849 (11th Cir. 2008)[A]n application is pending as long as the ordinary state
collateral review pocess is in continuanee.e., until the completion of that process. In other
words, until the application has achieved final resolution through the SStadstconviction

procedures, by definition it remains pendingCarey v. Saffold536 U.S. 214, Z-20 (2002)

(internal citations omitted). A petitioner should be mindful that “once a deadlinexpasd,
there is nothing left to toll. A state court filing after the federal habesdlide does not revive”

the statute of limitations period applicalib section 2254 petitionSgibley v. Culliver 377 F.3d

1196, 1204 (11th Cir. 20043eealsoAlexander v. Sec’y, Dep't of Corr., 523 F.3d 1291, 1294

(11th Cir. 2008) (a state court motion for postwiction relief cannot toll the federal limitations
period if that period has already expired).

As noted aboveAlexanders conviction became final on September 26, 2008. He had
one year from that date to file a 28 U.S.C. § 2254 petition for writ of habeas corppopedy
filed application for tate pat-conviction or other collateral reviewAlexanderfiled his state
habeas corpus petition on September 17, 2@hith wasnearly four yearsfter his conviction
became final.(Doc. 14-1) By that time, the statute of limitations period applicabl&gotion
2254 petitions had expired, and the filing of his state habeas corpus petition did not toller rev
the federal statute of limitationsTherefore, Alexandé& 28 U.S.C. § 2254 petition was not
timely filed.

Having determined that statutory tolling is not availabléAlexander the Court must
now decide whether he is entitled to equitable tolling of the statute of limitationzetithoner
seeking equitable tolling must establiiiat he has been pursuing his rights diligently” aticht

someextraordinary circumstance stood in his vaghich prevented him from timely filing his




Section 2254 petition. _Lawrence v. Florida, 549 U.S. 327, 335 (2007) (cigage V.

DiGuglielmg, 544 U.S. 408, 418 (2005)). Equitable tolling is “an extraordinamedy that
must be applied sparingly[,]” and a petitioner must present a “truhgragt case.”Holland v.

Florida, 539 F.3d 1334, 1338 (11th Cir. 20G8)krruled on other grounds by Holland v. Florida,

560 U.S. 631(June 14, 2010).“ The burden of estahing entitlement to this extraordinary

remedy plainly rests with the petitioner.Td. (quotingDrew v. Dep'’t of Corr,. 297 F.3d 1278,

1286 (11th Cir. 2002)).

Alexander arguably avers that he is entitled to equitable tolling of the statute o
limitations. Alexander contendsthat both hisignorance of thestatute of limitationsperiod
applicable to Section 2254 petitiormd his mental illnessprevented him from diligently
pursuing this habeas petitioffDoc. 18, p. 1) While the Court accep®lexandeis contention
that he was unaware of thpplicablestatute of limitations for filing &ection2254 petition and
that hesuffers fromdepression and anxiefia lack of a legal education and related confusion or
ignoranceabout thelaw [are not] excuse for a failure to file in a timely fashion.’Perez v.
Elorida 519 F. App’x 995, 997 (11th Cir2013). Furthermore, a contention of rten
incompetence“without more, is insufficient to justifgquitabletolling.” Lawrence 421at1227

(citing Bilbrey v. Douglas124 F. App’x 971, 973 (6th Ci2005)(finding thatequitabletolling

did not apply because petitioner “failed to establish a causal connection betwemeritar
condition and her ability to file a timely petition”)).

Accordingly, because l&xander’'signorance of the lavand his mental illnessannot
excuse his untimely filinghe isnot entitled to equitable tolling.ConsequentlyAlexandeis

Section 2254 Petition was filed untimely and is subjectamigsal.
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IIl.  Leave to Appealin Forma Pauperisand Certificate of Appealability

The Court should also demyexanderleave to appeah forma pauperis and deny him a
Certificate of Appealability (“COA”). ThougRAlexanderhas, of course, not yet filed a notice of
appeal, it would be appropriate to address these issues in the Court's order iefallism
Pursuant to Rule 11 of the Rules Governing Section 2254 Cases, “the districhgstssue or
deny a certificate of appealability when it issues a final order adverse to pheaap”
(emphasis supplied3ee alsd-ed. R. App. P24(a)(3) (trial court may certify that appeal of party
proceedingn forma pauperis is not taken in good faith “before or after the noticeappeal is
filed”).

An appeal cannot be takémforma pauperis if the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in th

context must be judged by an objective stand&uasch v. Cty. of Volusia, 189 F.R.D. 687, 691

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous wheit appears the factual allegations are clearly baseless or the leg

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another wal) fanma pauperis action is
frivolous and, thus, not brought in good faith, if it is “without arguable merit eithéaw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Additionally, under 28 U.S.C. § 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a Certificate of Appealability is issued. Aic@ertiof

Appealability may issue only if the applicant makes astariial showing of a denial of a
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constitutional right. The decision to issue a Certificate of Appealalslifyires “an overview of

the claims in the habeas petition and a general assessment of their nvities-“El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtain a Certificate of Appealability, a petitioner mu
show “that jurists of reason could disagree with the district court’s resolution adrssitutional
claims or that jurists could conclude the issues presented are adequakrte dacouragement
to proceed further.”ld. “Where a plain procedural bar is present and the district court is correg
to invoke it to dispose of the case, a reasonable jurist could not conclude either thstritte
court erred in dismissing the petition or that the petitioner should be allowed to pro¢ked’fur

Slack v. McDaniel 529 U.S. 473, 484 (20003ee alsdranklin v. Hightower, 215 F.3d 1196,

1199 (11th Cir. 2000). “This threshold inquiry does not require full consideration of thalfact
or legal bases adduced in support of the clainMilter-El, 537 U.S. at 336.

Based on the above analysisfAdéxandeis Petition and Respondent’s Motitm Dismiss
and applying the Certificate of Appealability standards set forth above, tleen®discernable
issues worthy of a certificate of appeal; therefore, the Court sliaitillY the issuance of a
Certificate of Appealability. Furthermore, as there are nefneolous issues to raisen appeal,
an appeal would not be taken in good faith. Thus, the Court should likB®&N¥ Alexander

in forma pauperis status on appeal.
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CONCLUSION

Based on the foregoing, the Co@RANTS former Commissioner Bryson’s Motion to
Intervene as Party Resndent. (Doc. 12). | RECOMMEND that the Court GRANT
Respondent Samuel S. Olens’ Motion to Dismiss as a Party Respondent, (d€&eRAB)T
Respondent’s Motioto Dismiss, (doc. 11DISMISS Alexander’s Petitioner, anGLOSE this
case | alsoORECOMMEND thatthe CourtDENY Alexandera Certificate of Appealability and
DENY in forma pauperis status on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendition
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willybatea
challenge or review ahe factual findings or legal conclusions of the Magistrate JuSge28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a prelmelev
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbtiraieal
States District Judge will makeda novo determination of those portions of the reporgpgmsed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will moténsidered by a District Judgé.
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi




judgment entered by or at the directioiha District Judge.The Court DIRECTS the Clerk of
Court to serve a copy of this Report and RecommendationAlpganderand Respondent.

SO ORDERED and REPORTED and RECOMMENDED, this 6th day of March,

%éﬁ

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.
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