Flood| v. United States of America Do¢.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

DENNIS FLOOD, JR.
Petitioner CIVIL ACTION NO.: 5:15¢v-78
V.
UNITED STATES OF AMERICA (Case No.: 5:08+-8)
Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Dennis Flood, Jr., (“Flood”), who is currently incarcerated at the United State
PenitentiaryBig Sandy in Inez, Kentucky, filed a Motion to Vacate, Set Aside, or Correct his
Sentence pursuant to 28 U.S.C. § 2255. (Doc. 1.) The United States of Anledca f
Response. (Doc. 3.) For the reasons set forth bel®RECOMMEND this CourtDENY
Flood’'s Motion,DENY Floodin forma pauperistatus on appeal, amENY Flood a Certificate
of Appealability.

BACKGROUND
Flood was convicted in this Court, aftemtry of a guilty of being a convicted felon in

possession of a firearm, in violation of 18 U.S.C. 88 922(g)(1) and 924(d)nited States v.

Flood 2:3-cr-8 (S.D. Ga. Feb. 11, 2004), ECF No. 25. The Honorable William T. Moore, Jr.
sentenced Flootb 188months’ imprisonmentld. Flooddid not filean appeal.Flood filed the

instant Section 2255 Motion on June 21, 2015.
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DISCUSSION
Flood contends he was sentenced under the Armed Career Criminal Act, (“ACBA”),

U.S.C. 8§ 924(e), and the United States Supreme Court iruldohnson v. United States

US. , 135 S. Ct. 2551 (June 26, 2015), timt residual clause of the ACCHs
unconstitutionally vagué. (Doc. 1, p. 4.)

The Governmenasserts thdohnsordecision has no effect on Floo&shanced sentence
under the ACCA because his predicate convictfonserious drug offenses and a violent felony
do not fall under the ACCA’s residual clause.

DISCUSSSION

Whether Flood is Entitled to Relief Pursuant toJohnson

Under the ACCA, any person who violates 18 U.S.C. § 922(g) and has three previo
convictions for a violent felony or serious drug offense, or both, committed on occasiol
different from one another, is subject to a mandatory minimum sentence of fiftaesi ye
imprisonment. 18 U.S.C. § 924(e)(1)Serious drug offense” mearign offense under State
law, involving manufacturing, distributing, or possessing with intent to manufacture o
distribute, a controlled substance for.which a maximum term of iprisonment of ten yes or
more is prescribed by law[.]” 18 U.S.C. § 924(e)(2)(A)(in.Johnsonthe Court explained that
the ACCA:

defines ‘violent felony’ as follows: ‘any crime punishable by imprisonmentf

term exceeding one year . . . tha(i) has as an element the use, attempted use,
or threatened use of physical force against the person of another; or (ii) is

! Under the ACCA, a defendant who is convicted under 18 U.S.C. § 922(qg) is subject 4gear 15
mandatoryminimum prison sentence if he has three prior convictions for “seriaug affenses” or
“violent felonies” committed on separate occasions. 18 U.8.924(e)(1);see alsdJnited States v.
Samuel 580 F. App’x 836, 841 (11th Cir. 2014). Without Section 924(e)’s enhancekrtend, would
have been subject to a maximum term of ten years in priSaeBryant v. WardenFCC Coleman
Medium 738 F.3d 1253, 1285 (11th Cir. 2013) (recognizing that “[s]ection 924(a)(2) states that th
maximum sentence for a violation of § 922(g) is 10 years.”).
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burglary, arson, or extortion, involves use of explosiwgsptherwise involves

conduct that presents a serious potential risk of physical injury to anottgr.’

924(e)(2)(B) (emphasis added). The closing words of this definition, italicize

above, have come to be known as the Act’s residual clause.
___UsS.at__ ,135S. Ct. at 2556. The Supreme Court held that “imposing an aseel
sentence under the residual clause of the Armed Career Criminal Act violates stieuGam's
guarantee of due process[.]” _ U.S.at___ , 135 S. Ct. 2551, 2563. However, the Court §
emphasized that its “decision does not call into questigicapion of the Act to the four
enumerated offenses, or the remainder of the Act’s definition of a violent felthy.”

To determine whether thiohnsordecision provides Flood with his requested relief, the
Court must determine whether Flood has the requisite prior convictions to gioalign
enhanced sentence under the AC&l%sent the residual claus@ccording to the Government,
Flood has two convictions for serious drug offenses and one conviction for a violent felof
under Florida law. (Doc. Jip. 2, 4.) To aid this Court’'s determination, the Government hag

providedSheparcdocuments.

A. Flood’s Drug Convictions

Flood was convicted in Florida for selling cocaine on two occasions, February 28, 1996,

and February 29, 1996. (Doc. 3, p. 3.) Based on those transactions, Flood wagifibyimd a

Florida courton two counts of the sale of cocain@re Sentencenvestigation Report, (“PSI”)
1 34.) In 1996, the salef cocaine was a secoiligree felony.SeeFla. Stat. § 893.13(1)(a)(1)
(1996 suppl.Xreferencing Fla. Stat. § 893.03(2)(a)(4))he maximum term of imprisonment for

a secondlegree felony was 15 yearEla. Stat. § 775.082(3)(c) (1995)Therefore, Flood's two

2 “A] later court determining the character of [a previous convictisrgenerally limited to examining
the statubry definition, charging document, written plea agreement, transcript afcplioquy, and any
explicit factual finding by the trial judge to which the defendant assent®ldepard v. United States, 544
U.S. 13, 16 (2005). These types of documents@memonly referred to as “Shepatdcuments.”
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Florida convictions for selling cocaine qualify as serious drugrifesunder the ACCA 18
U.S.C. § 924(e)(2)(A)(ii)

Moreover, those two convictions were “committed on occasions different @oen
another.” 18 U.S.C. 8§ 924(e)(1)Prior convictions meet that requirement if thregulted from
crimes that are “temporally distinct” and arise out of “separatedastishct criminal episodes.”

United States v. McCloud, 818 F.3d 591, 595 (11th Cir. 2016) (citation omitted). “So long as t

predicate crimesare successive rather than simultaneous, they constitute sepanatelcr

episodedor purposes of the [Act].”United States v. Week§11 F.3d 1255, 1261 (11th Cir.

2013). “Distinctions in time and placare usually sufficient to separate criminal episodes from

one another even when thaps are small.”"United Statey. Sneed, 600 F.3d 1326, 13@MLth

Cir. 1998) (punctuation andtations omitted).Here, Floodcommitted those two drug crimes on
different occasions by selling two differequantities of cocaine for two different prices about
six hours apart on twdifferentdays. (PSl 1 34.) Therefore, Flood’s two prior convictions for
selling cocaine qualifyas two serious drug offenses under the Act.

Next, it must be dermined whether Flood’s 199&lony conviction still qualifies as a
predicate felony conetion in light ofJohnson.

B. Flood’s 1991 FloridaFelony

In 1991, Flood was convicted of lewd aladcivious assault on a child under the age of
16 yearsin violation of Section800.040f the Florida statutes(PSI, T 27. At that time, the
statute povided in part that “[a]Jnyerson who [h]andles, fondles or makes an assault upon an
child under the agef 16 years in a lewd, lascivious, or indecent manner . . . commits a felony ¢

the second degree’” Fla. Stat.§ 800.04 (1991). The maximum peryafor this seconedegree

® The Eleventh Circuit Court of Appeals has determined tenerally, a conviction undéne 1996
version of Florida statute 8 800.04(3) (sexual battery of a child under the sigeeeh) did not qualifysa




felony was 15 years in prison. Fla. S&#75.082 (1991).Section 800.04stabished at least
threeways aperpetrator could commit that lewd and lascivious crime against a child: handling
fondling, or assaultingln 1991,Florida law defined “assault” to mean “artentional, unlawful
threat by word or act to do violence to the person of anatbapled with an apparent ability to
do so, and doing some act which creates a-feglidedfear in such other person that such
violence is imminent.” Fla. Stat.§ 784.011 (1991). Whereas the handling and fondling
alternatives for violating the statute did not necessarily entail the requisité ofiremlent

physical force to meet the elements clause, the assaulting alternativeJdited States v.

PadillaReyes 247 F.3d 1158, 1162 (11th Cir. 200hpting that, because Section 800.04 is
written in the disjunctive, it encompasses acts involving victim contact, as wetkas\aitving
no victim contacty

To assess whether #gate convictionqualifies as a violent felonythe Court uses two
methods. First, the Courts must assess the state statute under “theczdhtagroach.”United

States vHoward 742 F.3d 13341345-46(11th Cir. 2014) If that assessment does not end the

inquiry, then Court must determine whether the statute can be assessed under thed“mod
categorical approach.id.

Under the “categorical approach,” courts compare the elements of the statuteyftire
basis of the defendant’s conviction witte elements of the ‘generic’ crimei.e., the offense as

commonly understood."Descamps U.S.at__ , 133 S. Ct. at 2281. Under this approach,

a “violent felony” within the meaning of the ACCA's residual claugiited States v. Harri$08 F.3d
1222 (11th Cir. 2010). In so doing, the Eleventh Circuit ntted-lorida statute at issue covered a broad
range of conduct and that, without anyegifics of the conviction, the Court could not classify Harris’
conviction as a violent felony. 608 F.3d at 1233owever,as recounted herein, the detailsFédod’s
1991 conviction place his conviction outsidelu residual clause.

4 As discussed elsewhere in this Report,Bleventh Circuit reaffirmed its decisionm PadillaReyesin a
recent unpublished opinion.




‘[t]he prior conviction qualifies as an A@Qoredicate only if the statute’s elements are the same
as, or narrower than, those of the generic offenge.”If the statute so qualifies, then this ends
the inquiry, and the modified categorical approach is not neddedard 742 F.3d at 1345.
However, if the statute does not qualify as a predicate offenser uhe categorical
approach, the Court must then determine whether it can apply the “modified aategori

approach.” Id. Courts can use the “modified categorical approach” in those instances “when

prior conviction is for violating a soalled ‘divisible statute.” Descamps _ U.S. at___, 133

S. Ct. at 2281. A divisible statute is a statute which “sets out one or more eleméms of

offense in the alternativefor example, stating that burglary involves entry into a building or an
automobile. If one alternative (say, a building) matches an element in the generic offense, b
the other (say, an automobile) does not, the modified categorical approach perraiisisgnt

courts to . . . to determine which alternative formed the basis of the defendamt's pr

conviction.” Id. To determine which alternative of a divisible statute formed the basis for the

prior conviction, the Court can assess a limited class of documents includirapaigng
document, written plea agreement, transcript of pldaquoy, and any explicit factual finding by
the trial judge’> Shepard544 U.Sat 16

If a statute is divisible, the Court can use ®leeparddocuments to “do what the
categorical approach demands: compare the elements of the crime of convictiaingnthe

alternative element used in the case) with the elements of the generic cBmscamps

U.S.at __, 133 S. Ct. at 2281. If tifeheparddocuments show that the defendant was found

® “The district court may make findings of fact based on undisputed statememsASI; but may not
rely on those portionsotwhich the defendant objected ‘with specificity and clarityriless the
Government establishes the disputed facts by a preponderance of theaVvidéoCloud, 818 F.3dat
595-96 (quoting United States v. Philidor, 717 F.3d 883, 885 (11th Cir. 2013)).
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guilty under elements of a divisible statute that matcmetes of the generic offense, instead of
those that do not, the prior conviction is an ACCA predicate. Id. at 1347.
In contrast, “a statute is indivisible if it contains ‘a single, indivisible seteshents.”

Howard 742 F.3d at 1346 (quotiriDescamps U.S.at___ , 133 S. Ct. at 2282 and at 2281

(“defining an indivisible statute as one ‘not containing alternative eleifj¢ntsAn example of
an indivisible statute would be one that criminalizes assault ‘with a weapon,adnsfe
criminalizing asault ‘with a gun, a knife, or an explosive.ld. (internal citation omitted). “If a
statute is indivisible, a court may not apply the modified categorical approachaamsithe end
of the inquiry; the prior conviction cannot qualify as an ACCA praid regardless of what any
Sheparddocuments may show.ld.

In a recent unpublished opiniobnited States v. Zargt&33 F. App’x 775 (11th Cir.

2015), the Eleventh Circuit reaffirmed its decision HadillaReyes that a Guidelines
enhancement was wanted for violation of Florida Statute § 800.04 because any convictior
under that statute was categorically a violent felony (or crime of vie)anwer the Guidelines.
Specifically, the Eleventh Circuit noted that it “recognizedHaedillaReye$ that violations of
§800.04 might not involve any physical contact with the victim, but concludealthaissible
violations involve the misuse or maltreatment of a child for sexual gratification, and, thug,
constitute ‘sexual abuse of a minor.” 633 F. App’x at 777 (alteration and emphasismalprig
In addition, the Court noted, “because ‘all possible violations’ of Fla. Stat. § 800.04 qualify as

sexual abuse of a minor, the divisibility analysisDefscampss not implicated” in applying a

—

Guidelinesenhancement for a previous conviction of a crime of violence within the meaning ¢
the Guidelines. Id. at 778. Thus, it appears under Eleventh Circuit precedent, Flood’'s 1991

conviction under Section 800.04(1) is categorically a violent felony for purposesACQA.




Nevertheless, @ of an abundance of caution, this Coproceeds tahe divisibility
analysis to determine whether Flood’s Florida conviction qualifies\aslent felony under the
ACCA using the modified categorical approach as wéhe details of Flood's specific crime
reveal that he used violent physical force againgtia. Floodand two other metransported

a 13yearold girl to aremote area of FloridaOne of the other meforcibly removed the girl’s

shoes, shorts, amghnties. Flood showed the girl a gun and placed it on the ground beside hey.

The other mareld hishand over the girl's mouth while Flood had sexual intercourse with her
Floodthreatened to shoot the girl if she told anyone what they had done t(Psr 27.) At a
bare minimum, Flood’s brandishing the gun and threatening to shodafirtheonstituted an
assault and involved “the threatened use of physical fageenst the person of another” under

the elementglause,18 U.S.C. § 924(e)(2)(B). United States v. Rutherfard 75 F.3d 899

(12th Cir. 1999) (A conviction for lewdassault of a minor under Fla. Stat. 800.04(1) is a violent
felony for purposes of theareeroffender enhancement under U.S.S.G. § 4B).5ee also

United States v. Staes 650 F. Supp. 2d 129329798 (N.D. Ga. 2009}finding defendant’s

conviction under Utah law for unlawful sexual activity with a mimmplicitly “has as an
element the use. . of physical force against the person of another[ ]"fatigl within U.S.S.G. §
4B1.2(a)(1)).

Flood has three qualifying predicate offenses under the AG@A for serious drug
offenses and one for a violent felony under the elements clause. The residuahathuse
bearing on his enhanced sentence under the ACCA. Consequently, Flood is not entided to

requested relielandl RECOMMEND the CourtDENY his Motion.
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I. Leave to Appealln Forma Pauperis and Certificate of Appealability

The Court should also defyoodleave to appeah forma pauperis ThoughFlood ha,
of course, not yet filed a notice of appeal, it would be appropriate to addresssshuesein the
Court’s order of dismissal. Fed. R. App.Z2(a)(3) (trial court may certify that appeal of party
proceedingn forma pauperigs not taken in good fth “before or after the notice of appeal is
filed”). An appeal cannot be takémforma pauperisf the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in th

context must & judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, 69

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962)lain or

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another walyy Botma pauperisaction is
frivolous and, thus, not brought in good faith, if it is “without arguable merit eithéaw or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge alsd@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Additionally, under 28 U.S.C. 8§ 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appealability is issued. tificater of
appealability mayissue only if the applicant makes a substantial showing of a denial of
constitutional right. The decision to issue a certificate of appealabilityresd’an overview of

the claims in the habeas petition and a general assessment of their mititsEl v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtain a certificate of appealability, a petitiaaeshow

“that jurists of reason could disagree with the district court’s resolutionsotdmstitutional
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claims or that jurists could conclutiee issues presented are adequate to deserve encouragem
to proceed further.”ld. “Where a plain procedural bar is present and the district court is correg
to invoke it to dispose of the case, a reasonable jurist could not conclude either thgtithe
court erred in dismissing the petition or that the petitioner should be allowed to pro¢kedfur

Slack v. McDaniel 529 U.S. 473, 484 (20003ee alsdranklin v. Hightower, 215 F.3d 1196,

1199 (11th Cir. 2000). “This threshold inquiry does memjuire full consideration of the factual
or legal bases adduced in support of the clainMilter-El, 537 U.S. at 336.

Based on the above analysis Flbods Motion and the Government’'s Resporasl
applying the Certificate of Appealability standard$ &eth above, there are no discernable
issues worthy of a certificate of appeal; therefore, the Court sty the issuance of a
Certificate of Appealability. If the Court adopts this recommendatiah deniesFlood a
Certificate of AppealabilityFlood is advised that he “may not appeal the denial but may seek i
certificate from the court of appeals under Federal Rule of Appellatederec22.” Rule 11(a),
Rules Governing Section 2255 Cases in the United States District Courtiserfante, as ther
are no nosfrivolous issues to raise on appeal, an appeal would not be taken in good faith. Th
the Court should likewisBENY in forma pauperistatus on appeal.

CONCLUSION

Based on the foregoingRECOMMEND that the CourDENY Floods Motion, DENY
Floodin forma pauperistatus of appeal, ai2ENY Flooda Certificate of Appealability.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig address

any contention raised in the pleading must also be included. Failure to do so willybatea
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challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which tanake new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidify m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered isyriatDudge. A
party may not appeal a Magistrate Judge’s report and recommendatictty doethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judgee Clerk of Court isDIRECTED
to serve a copy of this Report and Recommendation Efmwd and the United States Attorney
for the Southern District of Georgia.

SO ORDERED and REPORTED and RECOMMENDED, this 2nd day of August,

2016.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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