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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

ERIC BROWN
Plaintiff, CIVIL ACTION NO.: 5:15cv-89

V.
EDWINA JOHNSON; CORRECTIONAL

OFFICER JOHN DOEandMEDICAL
PERSONNEL JOHN DOE

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Presently before the Court is Defendant Edwina Johnson’s Motion to Djgdoss 12).
For the reasons set forth beloWRECOMMEND that the CourtGRANT Johnson’s Motion
andDISMISS all claims against her. However, Plaintiff's claims should remain pending as t
Defendants Correctional Officer John Doe and Medical PersonnelQodn Additionally, &
laid out below, the CouMODIFIES the stay of discovery in this case for the purpose of
allowing Plaintiff to conduct limited discovery to obtain the names of the two unidentified
Defendants. To that end, the Co@RANTS IN PART Plaintiff's Motion for Subpoenas.
(Doc. 19.) The CouENIES Plaintiff's Motion for Appointment of Counsel.

BACKGROUND*

Plaintiff is incarcerated at Ware State PrisonWaycross, Georgia. (Doc.)1 On

September2, 2015, at 9:40 p.m., an unknown correctional officer (“Defendant John Doe

Correctional Officer’)slammed Plaintiff's hand iadoor. (d. at p. 5.) Plaintiff was examined

! The following facts are taken from Plaintiff’s Complaint and are decegs true, as they must be at
this stage.
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in the medical department that evening and was told by an unknown member of the medical
department (*John Doe Medicélersonné€) that his hand was not broketd. More than three
weeks later, Plaintiff received anray which revealed that his hand was brokéd. He has
suffered excruciating pain as a result of the incident and the iddiegatment.Id. Additionally,

he is concerned that the delay in treatment will cause his hand to be permaneatgadldd

In his original Complaint, Plaintiff named Warden Tom Granmaall CO Il Officer Oge
as the Defendants (Id. at p. 4.) Howewr, Plaintiff moved to amend his Complaint on
Decembed4, 2015to name Edwina Johnson, the Deputy Warden of Care and Trepasitme
only Defendant. (Doc. 4.) Plaintiff statehat he has unsuccessfully attempted to obtain the
names of the officersvho were involved in the use of force against him and the denial off
medicalcare but has been unable to do $b. Thus, he askethat the Court allow Defendant
Johnson to remain as a Defendant for the purposes of determining the identity aipéve pr
defendants.id.

On February 18, 2016, the Court granted Plaintiff leave to amend and allowed Plaintifffs
claims to proce# against Defendant Johnson, Defendant John Doe Correctional Officer, and
Defendant John Doe Medical Personnel. In that Order, the Court concluded thatf letzuldif
not establish a claim for monetary relief against Defendant Johnson. (Doc. 8s;-Xip)
However, the Court found thato the extent Plaintiff contends that he has still not received
medical relief, hestatel a plausibleclaim against Defendant Johnson for injunctive reliéd. &t

p. 9 (citing_Luckey v. Harris, 860 F.2d 1012, 1616 (11th Cir. 1988).) Additionally, the Court

stated that there was some authority for Plaintiff's proposgbréweed against Defendant
Johnson in order tobtain the identity of the two John Do®efendants. 1d. at p. 8 (citing

Satchell v. Dilworth 745 F.2d 781, 786 (2d Cir. 1984).) Accordingly, the Court ordered thq




United States Marshal to serve Johnsoimhe Complaint.(ld. at p. 11.) The Coustated that
it “expects that Defendant Johnson and her counsel will cooperatively participateowvedy to
expedite the effort to identify those individuals that Plaintiff alleges usedsxederce against
him and denied his access to medical €a(Poc. 8, p. 10.) Unfortunately, that did not occur.

Following service of the Complaint, Defendant Johnson moved to dismiss all clain
against her. (Doc. 12.) Johnson’s arguments echoed the Report and Recwlation’s
conclusion that Plaintiff had not stated any plausible claims for monetary aghafist her.
(Doc. 121, pp. 36.) Additionally, Johnson argued that Plaintiff had not and could not asse
any injunctive relief claims against heid.(at pp 6-10.) Lastly, Plaintiff argued that she should
not remain in the case for the purpose of Plaintiff obtaining discovery from kaeat pp. 16-

19.) Johnson proposed that the Court should instead allow Plaintiff to engage in limiked ng
party discovey to obtain thenamesof the John Doe Defendantfd. at pp. 19-24.) To that end,
Johnson agreed that “she would respond appropriately to any procedurally progrtgon
discovery.” (d. at p. 24.)

In response to Johnson’s Motion, Plaintiff clarified that he does not intend to assert a
claims (monetary or injunctive) against Defendant Johnson. (Doc. 17.) He stated th
“Defendant Johnson’s only role in this action is to provide discovery so that the pleamntif
properly present upon [sic] hease and correctly also to truly name the defendants, dates, ar]
times.” (d. at p. 3.) Johnson has filedReply to Plaintiffs Response reiterating her arguments
for dismissal and arguing that, to the extent PlaintiR&sponse can be considered a Motion to
Compel Discovery, it should be denied. Plaintiff has also filed a Motion for Subpoena

(doc. 19), and a Motion for Appointment of Counsel, (doc. 21).
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DISCUSSION

Defendant Johnson’sMotion to Dismiss

As explained in the Court’s Order of February 18, 2@{t6c. 8), Plaintiff has ngbled
any plausible claims against Defenddohnsonfor monetary relief. Moreover, Plaintiff has
now stated that he does not intend to assert any claims for injunctive relie$tag@hnson.
Plaintiff admits that he does not have information at this titna Defendant Johnson was
personally involved or otherwise causally connected to the excessive use o him or
the disregard of his medical needRather, he stresses that his only purposédemg named
Johnson as a Defendant is to obtain discovery from her. (Doc. 17, p. 3.)

In light of Plaintiff and Johnson’s recent representations, it is no longer prudent ¢
necessary for Johnson to remain a Defendant in this case. It is now clear thah Jshmst
subject to any injunctive relief claims. Moreover, it is not necessadofarson to remain in the
case for Plaintiff to obtain discovery from her. Rather, Johnson has representsiethal
respond to anyproperly servedthird-party digovery. Thus, Plaintiff can use thiparty
discovery to obtaithe samanformation from Johnsothat Plaintiff couldhave obtaied from
serving discovery requests on Johnson as a party.

For all of these reasons, the Court sh@sRIANT Johnson’s Motiond Dismiss.

I. Plaintiff's Motion for Subpoenas

In his Motion for Subpoenas, Plaintiff requests the Court’'s assistance in obtainin
subpoenas as well as other information regarding how to pursue his case. (Doc. 19.) The G
GRANTS this MotionIN PART.

Ordinarily, a party must obtain a subpoena issued pursuant to Federal Rule of Ci
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Procedure 45 to compel a nonparty to produce documents. However, this Court has recognjzed




that it “must prevent abuse of its subpoena power and, at the very least, ensure that subpo

areused for permissible purposes.” Keith v. Mayds. CV409148,2010 WL 3339041, * 1

(S.D.Ga., Aug 23, 2010) (citing Poole v. Lambert, 819 F.2d 1025, 1029 (11th1g87)). To

this end,pursuant to this Court’'s Standing Order of January 16, 1986 dlirt does not issue
blank subpoenas toro se inmate faintiffs. Order, Case No. 4:9@1SC-06 (S.D. Ga. July 9,
2008), ECF No. 76.

Nonetheless, the Court must balance the need to prevent the abuse of its subpoena p
with Plaintiff's need todentify the John Doe Defendant3 hus,the Court herebDIRECTS
Plaintiff to file with the Courtwithin 14 daysof the date of this Ordga list of those documents
which he seeks to subpoena from Edwina Johnson and a list of those documents which he s
to subpoena from the Georgia Department of Corrections. The Court forewarngf Rtainhie
should only list those documents which aexessary for him to obtain tlw@rrectnames of
Defendant Correctiaal Officer John Doe and Defendant Medi€drsonnellohn Doe.Plaintiff
should not request subpoenas for documents that he can obtain through other means.
example, as Johnson pointst au her Reply Brief Plaintiff can review and obtain copies of his
medical records pursuant to the Department of Corrections Standard OperatieduiPe VH78
0002. (Doc. 2@t.)

After the Court receives Plaintiff's submission, the Court will revi®@aintiff's lists and
assess what, if any, documents on the $ikbuld be subpoenaed. If the Court finds that Plaintiff
has listed documents that should be subpoenaed for this limited purpose, theilCpuepare

and issu@nynecessary subpoenas.

2 At this stage, the Court need not decide how any potential subpoena will be servederHtwegh a
party is generally entitled to the Clerk of Court’s issuance of a subpbenaust ordinarily bear the
expense of serving the subpoeriaoye v. Colvin No. CV408174, 2009 WL 764980, at *1 (S.D. Ga.
Mar. 23, 2009). “While thén forma pauperis statute provides access to the court to an indigent litigant
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Additionally, Federal Rule of Civil Procedure 31 permits a party to serve -gparon
with depositions by written questions. T@Geurt MODIFIES the stay of discovery in this case
to allow Plaintiff to conductdepositions by written questions on Edwina Johnson and the
Georgia Department of Correctiomsaccordance with the procedures of Rule Bibwever, at
this time, Plaintiff must limit his deposition questions to only those questions ngcteseatain
the namesof the John Doe Defendants. Specifically, as Johnson noted iRemdy Brief,
Plaintiff need not and cannot obtain tBecial Security numbers and dates of birth of the John
Doe Defendants or any other individuals. (Doc. 20, pp-1Bl) If Plaintiff pose deposition
guestions that are not necessary to obtain the identities of the John Doe Defendaatspbbe m
subject to sanctions. Except for this limited modification, the Court’s stay aiveiscin this
caseremains in full force and effectAdditionally, particularly given that Johnson is currently a
party to this action, the Court directs Plaintiff to serve any-peamty discovery directed to
Johnson to her counsel: Assistant Attorney General J. Kyle Brooks, 40 Capitol Squware, S
Atlanta, GA 30334. Plaintiff should address any-panty discovery directed to the Department
of Corrections to:Georgia Epartment of Corrections, Attentiodennifer Ammons, General
Counsel, 300 Patrol Road, Forsyth, Georgia 31029.

Plaintiff is further advised that it remains his obligation to prosecute dhse.
Specifically, it is ultimately his responsibility to identify thehn Doe [@fendants antb ensure
that they are timely served with this actioAccordingly, the CourDIRECTS Plaintiff to file
an Amended Complainbn or before November 18, 2016. In that Amended Complaint,

Plaintiff shall identify the proper parties to this action. Should Plaintiff fail teetmkis

by permitting the waiver of prepayment of fees and cests28 U.S.C. § 1915(a), no provision ofath
statute “authorizes courts to commit federal monies for payment of thesagcegpenses in a civil suit
brought by an indigent litigant.”Id. (citing Tabron v. Grace, 6 F.3d 147, ¥5® (3d Cir. 1993)).
However, given the unique circumstanceshi$ case, the Court may order an alternative method for the
subpoena to be served following Plaintiff's submission of documents to be subpoenaed.




obligation, the Court will have no choice but to dismiss tase.Fed. R. Civ. P. 4(m)Further,
it is not the Court’s role to provide Plaintiff witbgal advice regarding how to pursue his claims.
However, Plaintiff is reminded of the instructions the Court providettherFebruary 8, 2016
Order. (Doc. 8, pp. H15.) Additionally, the Clerk of Court iDIRECTED to provide Plaintiff
with a copy of Federal Rules of Civil Procedure 30, 31, and 45.
II. Plaintiff's Motion for Appointment of Counsel

Plaintiff previously moved for the appointment of counsel on April 20, 2016, (doc. 11)
and the Court denied that Motion two days lagdoc. 14). In his current Motion f&@ounsel,
Plaintiff argues that the complexity of his case, including the discovemgsssurrounding the
identity of the Defendants and the factual ptewity of his claims, his ignorance of the law, and
the merits of his claims warrant the appointment of counsel.

In this civil case, Plaintiff has no constitutional right to the appointment of cbunse

Wright v. Langford, 562 F. App’'x 769, 777 (11th C2014) (citingBass v. Perrin170 F.3d

1312, 1320 (11th Cir1999)). “Although a court may, pursuant to 28 U.S.C. § 1915(e)(1),
appoint counsel for an indigent plaintiff, it has broad discretion in making this decision, ar
should appoint counsel only exceptional circumstancesWright, 562 F. App’x at 777 (citing

Bass 170 F.3d at 1320). Appointment of counsel in a civil case is a “privilege that feegusti
only by exceptional circumstances, such as where the facts and legal issues @rel s n

complex as to require the assistance of a trained practitiofemler v. Jones, 899 F.2d 1088,

1096 (11th Cir1990) (citing_Poole v. Lambert, 819 F.2d 1025, 1028 (11th1®OB7) andWahl

v. Mclver, 773 F.2d 1169, 1174 (11th Cli985)) The EleventiCircuit has explained that “the
key” to assessing whether counsel should be appointed “is wheth@ptbelitigant needs help

in presenting the essential merits of his or her position to the c@tere the facts and issues
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are simple, he or she usually will not need such hea{icDaniels v. Lee405 F. App’x 456, 457

(11th Cir. 2010) (quoting Kilgo v. Ricks, 983 F.2d 189, 193 (11th Cir.1993)).

The Court has reviewed the record and pleadings in this case and finds noitesatept
circumstances” warrding the appointment of counsel. While the Court understands that
Plaintiff is incarceratedand has no legal training and a limited education, this Court has
repeatedly found that “prisoners do not receive special consideration notmdihgtahe

challenges of litigating a case while incarceratetHampton v. Peeples, No. CV 6104, 2015

WL 4112435, at *2 (S.D. Ga. July 7, 2015). “Indeed, the Eleventh Circuit has consistently
upheld district courts’ decisions to refuse appointment of counsel in 42 U.S.C. § 1983 actigns

similar to this case for want of exceptional circumstancés.’(citing Smith v. Warden, Hardee

Corr. Inst, 597 F. App’x 1027, 1030 (11th C015);Wright, 562 F. App’'x at 777; Faulkner v.

Monroe Cty. Sheriff's Dep;t523 F. App’x 696, 702 (11th Ci2013);McDaniels v. Lee405 F.

App’x 456, 457 (11th Cir2010); Sims v. Nguyen403 F. App’x 410, 414 (11th Ci2010);

Fowler, 899 F.2d at 1091, 109&Yahl, 773 F.2d at 1174). Additionallyhis case is not so
complex legally orfactually to prevent Plaintiff from presenting “the essential merits of his
position” to the ©@urt. As for the discovery issues that Plaintiff raises, as laid out above, the
Court has provided Plaintiff with opportunities to conduct discovery into thendahts’
identities. Moreover, the type of claims Plaintiff raises in his Complairnyare® means out of
the ordinary. Indeed, the Court often adjudicates similar claims litigatpoblsg plaintiffs.

For all of these reasons, the Co@ENIES Plaintiff's Motion for Appointment of

Counsel.




CONCLUSION

For the reasons and in the manner set forth abinee Court GRANTS IN PART
Plaintiff's Motion for SubpoermsandMODIFIES the stay of discovery in this case to permit
Plaintiff to conduct limited thirgbarty disovery to obtain the names of the John Doe
Defendants. Plaintiff iDIRECTED to file an Amended Complaintentifying the proper
Defendantson or before November 18, 2016 The CourtDENIES Plaintiff's Motion for
Appointment of Counsel.

Additiondly, | RECOMMEND that the CourGRANT Defendant Johnson’s Motion to
Dismiss andDISMISS all claims against her in this casélhe CourtORDERS any party
seeking to object to this Report and Recommendation to file specific written ofigeatithin
fourteen (14) daysof the date on which this Report and Recommendation is entered. An
objections asserting that the Magistrate Judge failed to address anmgticontaised in the
pleading must also be included. Failure to do so will bar any later chalkengeiew of the
factual findings or legal conclusions of the Magistrate Jud8ee28 U.S.C. § 636(b)(1)(C);

Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be served upon all ott

parties to the actionThe filing of objections is nad proper vehicle through which to make new
allegations or present additional evidenc

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JugjgetioDs not
meeting the specificity requirement set out abovénat be considered by a District Judga.

party may not appeal a Magistrate Judge’s report and recommendatictty doethe United

er




States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at thiegection of a District JudgeThe Clerk of Court IDIRECTED
to serve a copy of this Report and Recommendation thygoparties

SO ORDERED, this 23rdday ofSeptember, 2016.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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