Browh v. Gramiak

Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
ERIC BROWN
Plaintiff, CIVIL ACTION NO.: 5:15<v-89

V.

MARC OGE,

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

This matter is before the Court on Plaintiffs Second Amended Complaint. (Doc. 29
For the reasons and in the manner set forth heteRECOMMEND the CourtDISMISS
Plaintiff's putative claims againshedical personnélieke Conteh. Te CourtDIRECTS the
United States Marshals Service to serve a copyisfQnder and Documents Number2@l, 28,
and 29 upon Defendant Oge.

BACKGROUND*

Plaintiff is incarcerateat Ware State Prison in Waycross, @ga. Qoc. 1.) On August
30, 2015 at approximately 9:0¢p.m., Defendant Marc Ogslammed Plaintiff's hand in eell
door without provocation on Plaintiff's part. (Doc. 29, p) 1Plaintiff was examined in the
medical department that evenjrandPhysician’sAssistantMeke Contehtold Plaintiff that his
hand was not broken.Id() As manyas four weeks later, Plaintiff received away which
revealed that his hand was brokerd. @t p. 2) He contends “medicalput a splint on his

thumb, which was a thin wooden stick and a brown bantiageore for four to five weeks

! The Court takethe factual allegationsom Plaintiff's Second Amende@omplaint and construes them as true, as
it must at this stage.
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before getting a cast.Id() Plaintiff maintains he is in chronic and substantial pain as a result o
not getting proper treatment.

In his original Complaint, Plaintiff named Warden Tom @iak and CO Il Officer Oge
as the Defendants. D¢c. 1,p. 4.) However, Plaintiff moved to amend his Complaint on
December4, 2015, to name Edwina Johnson, the Deputy Warden of Care and Treatment, as
only Defendant. (Doc. 4.) Plaintiff stated that he attempted to obtain the nathesodficers

who were involved in the use of force against him and the denial of medical care lingemad

f

the

unable to do so. Id.) Thus, he asked that the Court allow Defendant Johnson to remain as| a

Defendant for theyrposes of determining the identity of the proper defendafdy. (

On February 18, 2016, the Court granted Plaintiff leave to amend and allowed Plaintiffs

claims to proceed against Defendant Johnson, Defendant John Doe Correctiorsal @xfiic
Defendat John Doe Medical Personnel. In that Order, the Court concluded that Plaintiff cou
not establish a claim for monetary relief against Defendant Johnson. (Doc. 8:1fp) 8
However, the Court found tha the extent Plaintiff contenddfiat he hastill not received
medical relief, he stated a plausible claim against Defendant Johnson forivaguabef. (d. at

p. 9 (citing_Luckey v. Harris, 860 F.2d 1012, 1616 (11th Cir. 1988).) Additionally, the Court

stated that there was some authoffity Plaintiff's proposal to proceed against Defendant
Johnson in order to obtain the identity of the two John Doe Defendalatsat (p. 8 (citing

Satchell v. Dilworth 745 F.2d 781, 786 (2d Cir. 1984).) Accordingly, the Court ordered thg

United State®larshal to serve Johnson with the Complaind. &t p. 11.) The Coustated that
it “expects that Defendant Johnson and her counsel will cooperatively participateowvedy to
expedite the effort to identify those individuals that Plaintiff allagesd excessive force against

him and denied his access to medical €a(Boc. 8, p. 10.) Unfortunately, that did not occur.

Id




Following service of the Complaint, Defendant Johnson moved to dismiss all claim

against her. (Doc. 12.) Johnson’s argumesthoed the Report and Recommendation’s
conclusion that Plaintiff had not stated any plausible claims for monetary aghafist her.
(Doc. 121, pp. 36.) Additionally, Johnson argued that Plaintiff had not and could not asse
any injunctive relief dims against her.ld. at pp. 6-10.) Lastly, Johnson argued that she shoulg
not remain in the case for the purpose of Plaintiff obtaining discovery from ket pp. 16-
19.) Johnson proposed that the Court should instead allow Plaintiff to engage in limiked ng
party discovery to obtain the names of the John Doe Defenddttsit fp. 19-24.) To that end,
Johnson agreed that “she would respond appropriately to any procedurally progertgon
discovery.” (d. at p. 24.)

In response to Johnson’s Motion, Plaintiff clarified that he did not intend to assert ar
claims (monetary or injunctive) against Defendant Johnson. (Doc. 17.) He stated th
“Defendant Johnson’s only role in this action is to provide discovery so that the pleamtif
properly present upon [sic] his case and correctly also to truly name the defendastsamih
times.” (d. at p. 3.) Thus, | recommended the Court grant Johnson’s Motion to Dismiss, and {
Court adopted this recommendation as the opinion of the Court and dismissed Johnson
named Defendant. (Docs. 22, 27.)

Following the Court's September 23, 2016, Order, Plaintiff filed a pleading dntitle
“Motion for Complete of Amended Complaiht (Doc. 26.) In this pleading, Plaintiff stated he
wished to amend his Complaint to name Defendant Marc Oge as ¢hBefehdant in this case.
(Id.) The Court granted Plaintiff leave to amend his Complaint to name the profsgrdBet.
(Doc. 27, p. 5.) In so doing, the Courformed Plaintiff he must set forth all claims he intends

to pursue in this case and the factual allegations supporting those claims. ThealSwourt
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informed Plaintiff that his Second Amended Complaint would be the operative Complaiist in thi
caseand that he must fully state all claims he intends to pursue. Further, the Gwdsdda
Plaintiff he should not assert claims the Court had already dismidseat g. 6.) Additionally,

the Court informed Plaintiff that, following the filing ¢fis Second Amended Complaint, the

Court would order service upon Defendant Oge and that Defendant Oge would be the ohly

Defendant remaining upon the docketld.)( Plaintiff has now filed his Second Amended
Complaint. (Doc. 29.)
STANDARD OF REVIEW
Plairtiff has broughtthis actionin forma pauperis under 42 U.S.C. § 1983. Under 28
U.S.C. 8§ 1915(a)(1), the Court may authorize the filing of a civil lawsuit without theypnepa
of fees if the plaintiff submits an affidavit that includes a statement of hls assets and shows

an inability to pay the filing fee and also includes a statement of the nature atidrevehich

shows that he is entitled to redress. Even if the plaintiff proves indigence, the Court muist

dismiss the action if it is frivolousr malicious, or fails to state a claim upon which relief may be
granted. 28 U.S.C. 88 1915(e)(2)(BXi)). Additionally, pursuant to 28 U.S.C. § 1915A, the
Court must review a complaint in which a prisoner seeks redress from a govetrenétta
Upon such screening, the Court must dismiss a complaint, or any portion thereof, that
frivolous or malicious, or fails to state a claim upon which relief may be gramteshich seeks
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).
When reviewing a Complaint on an application to proc¢addrma pauperis, the Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claimréief must contain [among other things] . . .

a short and plain statement of the claim showing that the pleader is entitled to)yrélexd."R.




Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumnstances). Further, a claim is frivolous under Section 1915(e)(2)(B)(t)isifwithout

arguable merit either in law or fact.’"Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(ii) isrgalby
the same standard applicable to motions to dismiss under Federal Rule of Ci

Procedure2(b)(6). Thompson v. Rundle, 393 F. App’x 675, 678 (11th Cir. 2010). Uriddr t

standard, this Court must determine whether the complaint contains “sufficcéurl fenatter,

accepted as true, to ‘state a claim to relief that is plausible on its fagshi€roft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twdmb550 U.S. 544, 570 (2007)). A

plaintiff must assert “more than labels and conclusions, and a formulaic cecitstithe
elements of a cause of action will not” sufficéwombly, 550 U.S. at 555. Section 1915 also
“accords judges not only the authgrio dismiss a claim based on an indisputably meritless lega
theory, but also the unusual power to pierce the veil of the complaint’s factgglti@ies and
dismiss those claims whose factual contentions are clearly base®ésl.,’ 251 F.3d at 1349

(quotingNeitzke v. Williams 490 U.S. 319, 327 (1989)).

In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quotthg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excu

mistakes regarding procedural ruldglcNeil v. United States508 U.S. 106, 113 (1993) (“We




have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
to excug mistakes by those who proceed without counsel.”).
DISCUSSION

In his Second Amended Complaint, Plaintiff contefendant Marc Oge slammed
Plaintiff's hand in a cell door without provocation on August 30, 2015, causing Plaintiff's han
to be broker? (Doc. 29,p. 1.) Plaintiff contends Meke Contehedical personnel at the prison,
refused to provide adequate medical attentianthis same date because she told Plaintiff his
hand was not broken, just swollen, and he should put ice on it. Plawveif that, when he had
x-rays takensome two to four weeks later, he learned his hand was broKen.at (p. 2.)
Plaintiff asserts this delay in treatment causied substantial pain.
l. Plaintiff's Putative Claims Against Meke Conteh

In his Complaint, Plaintifistates thatMieke Conteh did not provide “adequate medical
attention” after Oge slammed Plaintiff’'s hand in a dostowever,Plaintiff does not name Meke
Conteh as a Defendant in his Amended Complaint. Additionally, despite the tortured History
this casePlaintiff did not previously inform the Court he wished to pursue any putative claim
againstMeke Conté. In fact, Plaintiff explicitly informed the Court he only wanted to pursue
his clams against Defendant Oge. (Doc. 26.) The Court then directed the Clerk oft@Cour
substitute Marc Oge as the only named Defendamtplace of the John Doe Defendants
Plaintiff originally named (Doc. 28, p. 5.) Plaintiff voiced no objection to the Court’s

directives. Accordingly, because Plaintiff did not inform the Court he wished taeualaims

2 In Plaintiff's original Complaint, he stated the events giving rise todhise of action occurred on
September 2, 2015. (Doc. 1Hjowever, in his Second Amended Complaint, Plaintiff stdtese events
occurred on August 30, 2015. (Doc. 29BecausePlaintiffs Second Amended Complaint is the
opemtive pleading in this caséhe Court considerdugust 30, 2015, as the date thé&eged actions
occurred.
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against Meke Conteh, despite having numerous opportunities to do so, the Court sho
DISMISS Plaintiff’'s putative claims against Meke Conteh.

Even if Plantiff had informed the Court he wished $ae Meke Conteh, these claims
should still be dismissed. Plaintiff questions Meke Conteh’siopithat his hand was not
broken but was swollen. Plaintiff's allegations do not reveal that Meke Conteh acted with
deliberate indifference to his serious medical needs. Rather, Plaiatifigations give rise to, at
best, a misdiagnosis of Plaintdfcondition.

In order to state a claim for relief under Section 1983, Plaintiff must satisfglements.
First, he must allege that an act or omission deprived him “of some right, privolegemunity

secured by the Constitution or laws of the EditStates.” _Hale v. Tallapoosa Ct$0 F.3d

1579, 1582 (11th Cir. 1995). Second, Plaintiff must allege that the act or omission w
committed by “a person acting under color of state la\d.”
The Eighth Amendment imposes duties on prison officials including the duty to tak

reasonable measures to ensure the safety of inmates. Farmer v. BEin&hS. 825, 828

(1994). This right to safety is violated when a defendant shows a deliberdteremdie to a

substantial risk of serious harnCarter v. Galloway 352 F.3d 1346, 1349 (11th Cir. 2003)

(citing Farmer 511 U.S. at 828). In order to prevail on such a claim, the plaintiff must establig
the following: (1) there was a substantial rigkserious harm to him; (2) defendant showed a
deliberate indifference to this risk; and (3) there is a causalection between the defendant’
acts or omissions and the alleged constitutional deprivatebnin the medical care context, the
standard for cruel and unusual punishment, embodied in the principles expreEstellev.
Gamble 429 U.S. 97, 104 (1976), is whether a prison official exhibits a deliberate indifference

the serious medical needs of an inmdtarmer 511 U.S. at 828Howe\er, “not every claim by

uld
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a prisoner that he has not received adequate medical treatment states a vibtagoRighth

Amendment.” Harris v. Thigpen, 941 F.2d 1495, 1505 (11th Cir. 1991) (qudistglle 429

U.S. at 105).Rather, “an inmate must allegets or omissions sufficiently harmful to evidence

deliberate indifference to serious medical needdil! v. DeKalb Reqg’l Youth Det. Ctr.40 F.3d

1176, 1186 (11th Cir. 1994).

In order to prove a deliberate indifference claim, a prisoner must overtuee
obstacles. The prisoner must: (1) “satisfy the objective component by showing that [he] had
serious medical need”; (2) “satisfy the subjective component by showinthéhprison official
acted with deliberate indifference to [his] serious ma&dneed”; and (3) “show that the umy

was caused by the defendantrongful conduct.” Goebert v. Lee Cty., 510 F.3d 1312, 1326

(11th Cir. 2007). A medical need is serious if ithas been diagnosed by a physician as
mandating treatment or [is] one tha so obvious that even a lay person would easily recognizg
the necessity for a doctor'sattion.” Id. (quotingHill, 40 F.3d at 1187)As for the subjective
component, the Eleventh Circuit Court of Appelads consistently required that “a defertdan

know of and disregardn excessive risk to an inmate’s health and safebjdhey v. City of

Cumming 69 F.3d 1098, 1102 (11th Cir. 1993)nder the subjective prong, an inmate “must
prove three things: (1) subjective knowledge of a risk of serious harm; (yalidrof that risk;
(3) by conduct that is more than [gross] negligendgdebert 510 F.3d at 1327°The meaning

of ‘more than grosaegligence’ is not sekvidenf.]” Goebert510 F.3d at 1327.

In instances where a deliberate indifferecta@@m turns on a delay in treatment rather
than the type of medical care received, the factors considered are: “(1) thensmsook the
medical need; (2) whether the delay worsened the medical condition; and (8agba for the

delay.” 1d. “When the claim turns on the quality of the treatment provided, there is ng

a



constitutional violation as long as the medical care provided tointmate is ‘minimally

adequate.” Blanchard v. White Cty. Det. Center Stét2 F App'’x 959, 964 (11th Cir. 2008)

(quotingHarris 941 F.2d at 1504) Deliberate indifference is not established where an inmate
received care but desired different modes of treatmeat.”

Plaintiff fails to set forthsufficient facts to state a claim that Meke Cordedregarded a
medical need with conduct that surpasses gross negligBtaieatiff concedsthat Meke Conteh
evaluated his injury andirected treatment by way of icirige injury (Doc. 29, p. 2.)At most,
Plaintiff alleges thaMeke Conteh negligently failed to diagnose Plaintiff with having a broken

hand. [d. atp. 3) The United StateSupreme Court has emphasized that mere negligence i

—4

providing medical treatment or a difference of medical opinion does not give rése Eighth
Amendment claim, and medical malpractice does not become a constitutional violapy si

because the victim is incarcerateHstelle 429 U.S. at 106see alsKelley v. Hicks 400F.3d

1282, 1285 (11th Cir. 2005) (“Mere negligence, however, is insufficient to establish deliberg

-

indifference.”); Johnson v. Quinones, 145 F.3d 164, 168 (4th Cir. 1998) (negligence i

misdiagnosis of pituitary tumor not sufficient for EighAmendmentlaim); Moore v. McNeil,

No. 0922754CIV, 2009 WL 7376782, at *5 (S.D. Fla. Dec. 7, 2Q0%9gport and

recommendation adopted in part, No. 0922754CIV, 2011 WL 304313 (S.D. Fla. Jan. 28, 2011)
(“Treatment violates the Eighth Amendment only if it involves something more thamliaaine
judgment call, an accident, or an inadvertent failurié. must be so grossly incompetent,
inadequate,or excessive as to shock the conscience or to be intolerable to fundamental

fairness.”) (nternal punctuatioomitted) (quoting Murrell v. Bennett, 615 F.2d 306, 310 nt# (5

Cir. 1980), and Rogers v. Evans, 792 F.2d 1052, 1058 (11th Cir. 1986¢).purpose of the

subjective requirement of the deliberate indifference test is “to prevenbmtisétationalization




of medical malpractice claims; thus, a plaintiff alleging deliberate indifferemast show more

than negligencer the misdiagnosis of an ailntén Rouster v. Cty. of Saginaw, 749 F.3d 437,

446-47 (6th Cir. 2014) (emphasis supplied) (quoting Comstock v. McCrary, 273 F.3d 693, 7(

(6th Cir. 2001)); Payne v. Groh, No. CIV. 1:99CV83, 1999 WL 33320439, at *5 (W.D.N.C. July

16, 1999) (“An allegation omisdiagnosis, even when accompanied by a speculative allegation

of subjective intent, amounts only to the stiat® tort of medical malpractice, not to a tort of
constitutional magnitude for whicBection 1983 is reserved.”). Plaintiff's allegations, reve
when accepted as true and construed in his favor, simply do not rise to the level of
constitutional violation. Additionally, Plaintiff makes no plausible allegation that any delay in
receiving what he deems to be proper medical treatment exacerlgtedndition. These
failures provide additional ground®r the Court toDISMISS Plaintiff's putative deliberate
indifference claims against Meke Conteh
Il. Plaintiff's Claims Against Defendant Oge

Plaintiff's claims against Defendant Ogls@give rise to the Eighth Amendmenthe
Eighth Amendment’s proscription against cruel and unusual punishment governs the amoun

force that prison officials are entitled to use against inma@asnpbell v. Sikes, 169 F.3d 1353,

1374 (11th Cir. 1999). An excessive force claim has two requisite parts: an obpaufive

subjective component. _Sims v. Mashburn, 25 F.3d 980, 983 (11th Cir. 1994). In order to sati
the objective component, the inmate must show that the prison official's condst w

“sufficiently serious.” _Farmer v. Brennafl11 U.S. 825, 834 (1994) (quoting Wilson v. Seiter

501 U.S. 294, 298 (1991)). The subjective component requires a showing that the force u
was “maliciously and sadistically for the very purpose of causarm” rather than “a good faith

effort to maintain or restore discipline YVhitley v. Albers, 475 U.S. 312, 32P1 (1986). In
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order to determine whether the force was used for the malicious and sadistic purenss g
harm or whether the force wappied in good faith, courts consider the following factors: the
need for the exercise of force, the relationship between the need for force dot¢happlied,
the extent of injury that the inmate suffered, the extent of the threat to the claft#df and
other inmates, and any efforts taken to temper the severity of a forceful resfkaiy v.

Okaloosa Cty. Bd. of Cty. Comm’rs, 456 F. App’x 845, 848 (11th Cir. 2012) (quiéngell v.

Gilstrap 559 F.3d 1212, 1217 (11th Cir. 2009)).

Plaintiff has made sufficient allegations to statplausibleclaim that DefendanOge
slammed his hand in a cell door and did so without provocation from Plaintiff. clcam
survivesfrivolity review.

CONCLUSION

For the reasons set forth aboveRECOMMEND that the CourtDISMISS all of
Plaintiff's putative claims against Meke Conteh

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistrateallettjofaddress
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.
Upon receipt of Objections meeting the specificity requirement set out above,ea Unit

States District Judge will makeda novo determination of those portions of the report, proposed

11
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findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatDisdge. A
paty may not appeal a Magistrate Judge’s report and recommendatiotlydioethe United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. Cichet DIRECT S the Clerk of
Court to serve a copy of this Report and Recommendation upon the Plaintiff.
REMAINING CLAIM AND DEFENDANT

Plaintiff's allegationsn his Second Amende@omplaint arguably statecolorable claim
for relief under 42 U.S.C. 8§ 1983 f@n excessive use of force against Defend@ute
Consequently, a copy of Plaintiff's Second Amen@aminplainf Documents Numberezb and
28, and a copy of this Order shall be served upon Deferfdgaby the United States Marshal
without prepayment of costThe Court also provides the following instructions to the parties
that will apply to the remainder of this action and which the Court urges the partessdtand
follow.

INSTRUCTIONS REGARDING SERVICE

Because Plaintiff is proceedimg forma pauperis, the undersigne®IRECTS the United
States Marshab serve DefendantFed. R. Civ. P. 4(c)(3). In most cases,Ntegshal will first
mail a copy of the complaint to the Defendant by Hfolsiss mail and request that the Defendant
waive formal service of summons. Fed. R. Civ. P. 4(d); Local Rule 4.7. Individual an
corporate defendants have a duty to avoid unneceseaty of serving the summons, and any
such defendant who fails to comply with the request for waiver must bear the cpstsmial

service unless good cause can be shown for the failure to return the waiver. Fed. R. Civ

12




4(d)(2). Generally, a defendant who timely returns the waiver is not required to ahswer
complaint until sixty (60) days after the date that the marshal sent the reqqueaiver. Fed. R.
Civ. P. 4(d)(3).

If the United Statedarshal is unable to effect service tmailing awaiver of servicdo
the address provided, the Court herBBRECTS the Marshal to use reasonable means to locate
Defendant ando serve Defendanthrough thesereasonable meansncluding by personal
service. The Marshal shall filehe Return of Service on the Court’'s docket or otherwise update
the Court otthe attempt to serve Defendawithin forty -five daysof the date of this Order.

INSTRUCTIONS TO DEFENDANT

IT IS FURTHER ORDERED that Defendant isiereby granted leave of court to take
the deposition of the Plaintiff upon oral examination. Fed. R. Civ. P. 30(a). Defenfiatiter
advised that the Court’s standard 140 day discovery period will commence updmghef fihe
last answer. Local Rule 26.1. Defendant shall ensure that all digcowauding the Plaintiff's

deposition and any other depositions in the case, is completed within that discowsty peri

In the event that Defendant takihe deposition of any other person, Defendaotdered
to comply with the requirements of Federal Rule of Civil Procedure 30thé&®laintiff will
likely not be in attendance for such a deposition, Defendant shall notify Plaintiff of th
deposition and advise him that he may serve on Defendansealed envelope, within ten (10)
days of the notice of deposition, written questions the Plaintiff wishes to propound to tf
witness, if any. Defendant shall present such questions to the witnesanseluatng the

deposition. Fed. R. Civ. P. 30(c).
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INSTRUCTIONS TO PLAINTIFFE

IT IS FURTHER ORDERED that Plaintiff shall serve upon Defendant or, if
appearance has been eateby counsel, upon hatorney, a copy of every further pleading or
other document submitted for consideration by the Court. Plahall include with the original
paper to be filed with the Clerk of Court a certificate stating the date on whigl and correct
copy of any document was mailed to Defendantis counsel. Fed. R. Civ. P. 5. “Every
pleading shall contain a caption setting forth the name of the court, the title a€tion, [and]
the file number.” Fed. R. Civ. P. 10(a).

Plaintiff is charged with the responsibility of immediately informing this Coud an
defense counsel of any change of address during the pendency of this actionRulecsl.1.
Plaintiff's failure to notify the Court of a change in his address may result nmsdial of this
case.

Plaintiff has the responsibility for pursuing this case. For exampldaiift® wishes to
obtain facts amh information about the case from Defendant, Plaintiff must initiate discovery
Seegenerally Fed. R. Civ. P. 26t seq. The discovery period in this case will expire 140 days
after the filing of the last answer. Local Rule 26.1. Plaintiff does not needrthesgien of the
Court to begin discovery, and Plaintiff should begin discovery promptly and complatairt
this time period. Local Rule 26.1. Discovery materials shaoldbe filed routinely with the
Clerk of Court; exceptions include: winghe Court directs filing; when a party needs such
materials in connection with a motion or response, and then only to the extent necessary;
when needed for use at trial. Local Rule 26.4.

Interrogatories are a practical method of discovery for incarcerated peSeeFed. R.

Civ. P. 33. Interrogatories may be served only @ardyto the litigation, and, for the purposes

14




of the instant case, this means that interrogatories should not be directed to persons
organizations who are noamedas Ddendants Interrogatories are not to contain more than
twentyfive (25) questions. Fed. R. Civ. P. 33(a). If Plaintiff wishes to propound more tha
twentyfive (25) interrogatories to a party, Plaintiff must have permission of thet.Cdér
Plaintiff wishes to file a motion to compel, pursuant to Federal Rule of CivieBuoe 37, he
should first contact the attorney for Defendant and try to work out the problem; ntifPlai
proceeds with the motion to compel, he should also file a statement certifyingethaas
contacted opposing counsel in a good faith effort to resolve any dispute about discodey. Fe
Civ. P. 26(c); 37(a)(2)(A); Local Rule 26.7.

Plaintiff has the responsibility for maintaining his own records of the casPlaititiff
loses papers and needs new copies, he may obtain them from the Clerk of Court at thee stan
cost of fifty cents($.50) per pagelf Plaintiff seeks copies, he should request them directly
from the Clerk of Court and is advised that the Court will authorize and require te
collection of fees from his prison trust fund account to pay the cost ohé copies at the
aforementioned rate of fifty cents ($.50) per page.

If Plaintiff does not press his case forward, the court may dismiss it for want o
prosecution. Fed. R. Civ. P. 41; Local Rule 41.1.

It is Plaintiffs duty to cooperate fully in any discovery which may ibgated by
Defendant. Upon no less than five (5) days’ notice of the scheduled deposition datentife Plai
shall appear and permit his deposition to be taken and shall answer, under oath or solg
affirmation, any question which seeks information relevant to the subjetgrmathe pending

action. Failing to answer questions at the deposition or giving evasive or incomgjeteses
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to questions will not be tolerated and may subject Plaintiff to severe sandgtiohsgling

dismissal of this case

As the case progresses, Plaintiff may receive a notice addressed to “coureselrdf
directing the parties to prepare and submit a Joint Status Report and a ProposddOrdet.
A plaintiff proceeding without counsel may prepare and file a undbtetatus Report and is
requiredto prepare and file his own version of the Proposed Pretrial Order. A plarhbffis
incarcerated shall not be required or entitled to attend any status oalpretderence which
may be scheduled by the Court.

ADDITIONAL INSTRUCTIONS TO PLAINTIFF REGARDING
MOTIONS TO DISMISS AND MOTIONS FOR SUMMARY JUDGMENT

Under this Court’s Local Rules, a party opposing a motion to dismiss shaldilseave
his response to the motion within fourteen (14) days of its service. “Failursgonce shall
indicate that there is no opposition to a motion.” Local Rule 7.5. Therefore,nfifPliils to
respond to a motion to dismiss, the Court will assume that he does not oppose the Dsfendd
motion. Plaintiffs case may be digssed for lack of prosecutioand failure to follow the
court’s ordersf Plaintiff fails to respond to a motion to dismiss.

Plaintiff's response to a motion for summary judgment must be filed within twenty

one (21) days after service of the motion. Local Rules 7.5, 56.1. The failure to respond to sug¢

motion shall indicate that there is no opposition to the motion. Furthermore, each nfeterial

set forth in the Defenddist statement of material facts will be deemed admitted unless

specifically contoverted by an opposition statement. Should Defendant file a motion fof

summary judgment, Plaintiff is advised that he will have the burden of estaplibkiexistence
of a genuine dispute as to any material fact in this case. That burden cannatdake bgar

reliance on the conclusory allegations contained within the complaint. Should the Défenda
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motion for summary judgment be supported by affidavit, Plaintiff must file coaffidavits if

he desires to contest the Defendsustatement of the€ts. Should Plaintiff fail to file opposing
affidavits setting forth specific facts showing that there is a genuspeitd for trial, any factlia
assertions made in Defendanaffidavits will be accepted as true and summary judgment may
be entere@gainst the Plaintiff pursuant to Federal Rule of Civil Procedure 56.

SO ORDERED and REPORTED and RECOMMENDED , this 30th day of January,

/ ﬁ“i}éﬁ

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2017.
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