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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

DAVID MICHAEL SLAUGHTER,
Plaintiff, CIVIL ACTION NO.: 5:15¢cv-90
V.

GEORGIA DEPARTMENT OF
CORRECTIONSHOMER BRYSON; TOM
GRAMIAK; JOHN BOYETT; EDWINA
JOHNSON:; LT. CROSBY: SGT. NUNN; MR.
KICKLIGHTER; MR. SWARDS; MR.
STEWART: NURSE BRAD; and
UNIDENTIFIED FEMALE CONTRACT
NURSE*!

Defendants

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

Plaintiff, who is currently incarcerated at Ware State Prison in WagjoBeorgia, filed a
cause of action pursuant to 42 U.S.C. § 1983 contesting certain conditions of his confinemg
(Doc. 1.) Plaintiff also filed aMotion for a Temporary Restrainin@rder. (Doc. 9.) For the
reasons which follow, RECOMMEND that the CourDISMISS: (1) Plaintiff's Section 1983
claims for monetary damages against Deferslanttheir official capacites; (2) all claims
against Defendants Bryson ambyett; (3) his stand-alone verbal threats clainmegainst all
Defendantsand(3) his retaliation claims against all Defendants except Defendants Gramiak ar
Johnson. | further RECOMMEND that the CourtDENY Plaintiff's requests for injunctive

relief andMotion for aTemporary Restraining Order

! The Clerk of Court iDIRECTED to amend the caption of this case to reflect the proper spelling of
Defendanffom Gramiak’s name.
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However, as laid out below, Plaintiff stat@dausible claims for violations of the
Americans with Disabilities Act against the Georgia Department of Correctidnsordingly,
the CourtDIRECTS the Clerk of Court ttAMEND the caption of this case to add the Georgia
Department of Corrections as a Defendakdditionally, Plaintiff arguably asserts viable claims
under 42 U.S.C. 8§ 1983 against Defendants Tom Gramiak, Edwina Johnson, Lt. Crosby, §
Nunn, Mr. Kicklighter, Mr. Swards, Mr. Stewart, Nurse Brad, and an Unidentified IEema
Contract Nursé. Thus, he CourtDIRECTS the United States Marshal to sertfese nine
Defendantsand the Georgia Department of Correctiangh a copy of Plaintiffs Compdint,
(doc. 1), and this fder.

BACKGROUND *

On February 28, 2015DefendantSergeantNunn and DefendantCorrectional Offices
Stewart Kicklighter, and Swads approached Plaintiff, a disabled persam,his dormitory.
(Doc. 1, p. 5.)According to Plaintiff these fouDefendantgerkedhim away from his walikg
impairment deviceand placed him in handcuffsausinghim to have a seizure(ld.) Plaintiff
woke from the seizurein the prisofs infirmary, where prison staff had placed restraints on his
arms and legs(ld.) Accordng to Plaintiff,these fouDefendantshen choked, kicked, punched,
andverbally abusedhim. (Id.) Plaintiff claims thata male and femaleurse mocked hirduring

the incidentand failed tantervene oprovide medical care(ld.) Plaintiff contends thahe was

2 Though Plaintiff has not provided the full name for many Defendantdited States Marshal will
use reasonable efforts to identify these Defendants and serve them profipl CourtDIRECTS the
named Defendants, including the Georgia Department oe€eons to assist the United States Marshal
in identifying the remaining defendants and having them served. However, iimately Plaintiff's
responsibility to provide the Court with sufficient information for théeddants to be served. Moreoyer
as laid out below, Plaintiff is given severiye days from the first Answer of a Defendant to amend his
Complaint to provide the Court with the full name of the unidentified femakenur

® The Court takes the following facts from Plaintiff's Complaint and coastthem as true, as it must at
this stage.
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then placed in solitary confinemenwithout receiving medical carefor his injuries (Id.)
Plaintiff claims that as a result oDefendants attack, he had swollen groinand bruising
throughout his body, includingsible handprints around his throatid(at p. 6.)

He alsoalleges thaprison staffretaliated against him after he filed grievanpegaining
to the attack (Id.) Specifically, Plaintiff claims thathe is nowforced to use his walker on
unsafe walkwaysand that staffvarn him daily that he will et whats coming” to him and
threaten him with death(ld.) He claims that he has complained of this conduct to Defendant
Gramiak and Johnson but that they have ignored his requests for assistanceCangiant,
Plaintiff seeks both monetary and injunctive relief. (Doc. 1, p. 8.)

STANDARD OF REVIEW

Plaintiff seeks to bring this actian forma pauperis under 42 U.S.C. § 1983. Under 28
U.S.C. 8 1915(a)(1), the Court may authorize the filing of a civil lawsuit without theyonepa
of fees if the plaintiff submits an affidavit that includes a statement of all of his @asgkshows
an inability to pay the filing fee and also includes a statement of the nature atidrevehich
shows that he is entitletb redress. Even if the plaintiff proves indigence, the Court must
dismiss the action if it is frivolous or malicious, or fails to state a claim upon wéliefimay be
granted. 28 U.S.C. 88 1915(e)(2)(BXi)). Additionally, pursuant to 28 U.S.C. B15A, the
Court must review a complaint in which a prisoner seeks redress from a govetrenétta
Upon such screening, the Court must dismiss a complaint, or any portion thereof, that
frivolous or malicious, or fails to state a claim upon whielef may be granted or which seeks
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).

When reviewing a Complaint on an application to procaddrma pauperis, the Court is

guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
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Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amle&gtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitedgie sest
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘without

arguable merit either in law or fact. Napier v. Preslika, 314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).
Whether a complaint fails to state a claim under Section 1915(e)(2)(B)(0y&red by

the same standard applicable to motions to dismiss upeldeal Rule of Civil Procedure

12(b)(6). _Thompson v. Rundle, 393 F. Ap®75, 678 (11th Cir. 2010). Under that standard,
this Court must determine whether the complaint contains “sufficient factual neaitepted as

true, to‘state a claim to relief that is plausible on its fdcéshcroft v. Igbal, 556 U.S. 662, 678

(2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A plaintiff must asser

“more than labels and conclusions, and a formulaic recitation of the elements o afcatisn
will not” suffice. Twombly, 550 U.S. at 555. Section 1915 also “accords judges not only thg
authority to dismiss a claim based on an indisputably meritless legal theorigsdtiteaunusual

power to pierce the veil of the complamfactual alleg@ons and dismiss those claims whose

factual contentions amgearly baseless. Bilal, 251 F.3d at 1349 (quotindeitzke v. Williams 490

U.S. 319, 327 (1989)).
In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdoys sind,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.

Harris 437 F.3d 1107, 1110 (11th Cir. 2006) (“Pro se pleadings are held to a less strings

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quottihg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). Hever, Plaintiffs unrepresented status will not excuse

A%




mistakes regarding procedural ruldglcNeil v. United States508 U.S. 106, 113 (1993) (“We

have never suggested that procedural rules in ordinary civil litigation should bedatgdrpo as
to excug mistakes by those who proceed without counsel.”).
DISCUSSION
l. Plaintiff 's Claims Under the Americans With Disabilities Act

Though Plaintiff does not describe his medical impairments with cléaty, before and
after the assault, he has requised/alke with wheels to assist him with walkingDoc. 1, pp.
5-6.) Additionally, he indicates that he has a seizure disoiderHe contends thatpartly as a
result of his complaining about the assault, he has been required to walk in unsafe adeas thg
not comply with the Americans with Disabilities Act (“ADA”)Id( at p. 6.) He states that these
areas include walkways with large cracks below and screws protruding froheadetd. He
states that as a result, he has fallen and injured his he@adde states that he is forced to stay
inside to avoid waking in unsafe conditiorid.

Under Title 1l of the ADA, public entities are prohibited from discriminatirggiast
individuals with disabilities or denying them services because of theirldisab See 42 U.S.C.
8§ 12132. “Only public entities are liable for viations of Title Il of the ADA.” _Edison v.

Douberly 604 F.3d 1307, 1308 (11th C&010). State prisons are public entities for purmoske

the ADA. Pa. Dept of Corr. v. Yeskey524 U.S. 206, 210 (1998).To state a claim of
discrimination under Title II, a claimant must prove:

() that he is a qualified individual with a disability; and (2) that he was either
excluded from participation in or denied the benefits of a publityentervices,
programs, or activities, or was otherwise discriminated against by the public
entity; and (3) that the exclusion, denial of benefit, or discriminatias tay
reason of the plaintif§ disability.




Bircoll v. Miami-Dade Cnty,. 480 F.3d 1072, 1083 (11th C#007). Public entities must make

reasonable modifications to their policies, practices, or procedures whenangdessvoid
discrimination on the basis of a disability unless making the modifications would “fiemdaliyg
alter the naturef the service[s]program[s], or activit[ies].” 28 C.F.R. 8§ 35.130(b)(7).

A disability is “a physical or mental impairment that substantially limits one or morg
major life activities,” including walking, caring for oneself, concentrating, or thimy. 42
U.S.C. 8§ 12102(1)(A), (2)(A). A qualified individual with a disability is someone who has &
disability and “meets the essential eligibility requirements for the receipt viceseror the
participation in programs or activities provided by a publigtgitwith or without reasonable
modifications. 42 U.S.C. § 12131(2).

Plaintiff has plausibly alleged that he is disabled. 42 U.S.C. § 12102(&)(Ais@bility”
includes a physical impairment that “substantially limits one or more majoradifeities”
including “walking.”). FurthermorePlaintiff states that Defendants have failed to accommodatg
this disability by among other things, failing to provide him medical care @ogiding unsafe

walking areas that he cannot traverse withouinigll SeeSchwarz v. City of Treasure Island

544 F.3d 1201, 1212 n.6 (11th C2008)(an ADA claim may proceed on the theory that the
Defendant failed to reasonably accommiedthe Plaintiffs disability. Accordingly,given his
pro sestatus, the Courfinds that Plaintiffhas made sufficient allegations $tate a plausible
claim that prison officials have violated the ADA as to him

Having determined that Plaintiff has stated a plausible ADA claim, the Court must ne
turn to the proper Defendant fhrese claims Plaintiff cannot bringa claim under Title 1 of the

ADA againstprison staff and officialendividually. Owens v. Ség, Florida Dept of Corr, 602

F. Appx 475, 478 (11th Cir. 2015) (“Since only public entities may be liable under thg AD

!
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[plaintiff] fails to state ADA claims againgprison officials]in their individual capacit®”).
Furthermore, an ADA claim against Defendants in their official capacitiewioessence be a
claim against the Georgia Department of Correctidds. However, nlike Section 1983, Title

Il of the ADA abrogates state sovereign immundy leastinsofar as the Act creates a private
cause of action against the States for conduct that violates both the ADA and the Hourtee

Amendment.United Statey. Georgia, 546 U.S. 151 (2006); Black v. Wigington, No10848,

2016 WL 278918, at *8 (11th Cir. Jan. 22, 2016heDue Process Clause of the Fourteenth
Amendment incorporates the Eighth Amendrrenguarantee against cruel and unusual
punishmentand the First Amendment’'s protection against retaliation for protected speéch

applies them to State and local governmer@stlow v. New York 268 U.S. 652, 666 (1925);

Louisiana ex rel. Francis v. Resweb®?9 U.S. 459, 463 (194 7oley v. Orange CtyNo. 14

10936, 2016 WL 361399, at *3 (11th Cir. Jan. 29, 2016) (“The First Amendment applies to sta
and local governments by its incorporation through the Due Process Clause otitteziith
Amendment.”) Thus, as Plaintiff plausibly alleges that Defend#s’ actions that violated the
ADA also violatedthe First and Eighth Amendmesitthe Department of Corrections is not
immune fromhis ADA claims for monetary relief Furthermorejmmunity does not shielthe
Department of Correctionfom Plaintiff's ADA claims seeking declaratory and injunctive
relief. Miller v. King, 384 F.3d 1248, 1264 (11th Ci004),vacated and superseded on other

grounds, 449 F.3d 1149 (11th Ci2006) (applying th&x ParteYoungdoctrine and holding that

“the Eleventh Amendmermtoes not bar ADA suits under Title Il for prospective injunctive relief

against state officials in their official capacities’pnergan v. FlaDept of Corr, 623 F. Apfx

990, 992 (11th Cir. 2015) (plaintiff properly souglgclaratory and injunctiveelief against the
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Secretary of the Florida Department of PrigonsAccordingly, the Georgia Department of
Corrections is the proper Defendant for Plaindgif8DA claims.

For these reasons, PlaintdfADA claimswill proceed against the Georgia Departinen
of Corrections. To that end, the Clerk of CourDIRECTED to add the Georgia Department
of Corrections as a Defendant in this case.

Il. Plaintiff's Claims Under 42 U.S.C. § 1983

A. Claims Against Defendants for Monetary Damages their Official Capacities

It is not clear if Plaintiff intends to sue Defendants in their individual anatialff
capacities. However, Plaintiff cannot sustain a Section 1983 d@inmonetary damages
against Defendants in their official capacities. States are immune frontepsiigs pursuant to

the Eleventh Amendment and traditional principles of state sovereignty. Aldenine,Nd27

U.S. 706, 71213 (1999). Section 1983 does not abrogate theasédiblished immunities of a

state from suit without its consent. Will Mich. Dept of State Police491 U.S. 58, 67 (1989).

Because a lawsuit against a state officer in his official capacity is “no diffexant & suit
against the [s]tate itself,” such a defendant is immune from suit undeors5&683. Id. at 71.

Here, he State of Georgia would be the real party in interest in a suit agaiestd2ets in their
official capacities as officers at a state penal institution. Accordingly, tivertle Amendment
immunizes these actors from sfot monetary damagen their official capacities.SeeFree v.

Granger 887 F.2d 1552, 1557 (11th Cir. 1989). Absent a waiver of that immunity, Plaintif]
cannot sustain any constitutional claifts monetary damageagainst Defendants in their
official capacities Therefore, his Section 1983 claims for monetary relief against Defendants |n

their official capacitieshould beDISMISSED.




B. Section 1983Supervisory Liability Claims A gainst DefendantsBryson and
Boyette

Section 1983 liability must be based on something more ttd@eadants supervisory

position or atheory of respondeat superforBryant v. Jones, 575 F.3d 1281, 1299 (11th Cir.

2009); Braddy v. Fla. Deft of Labor & Empt Sec, 133 F.3d 797, 801 (11th Cir. 1998). A

supervisor may be liable only through personaitigipation in the alleged constitutional
violation or when there is a causal connection between the sup&wisaduct and the alleged
violations. Id. at 802. “To state a claim against a supervisory defendant, the plaintiff hegst al
(1) the supervisors personal involvement in the violation of his constitutional rights, (2) the
existence of a custom or policy that resulted in deliberate indifference toldhmeiffps
constitutional rights, (3) facts supporting an inference that the supervisor dliteetenlawful
action or knowingly failed to prevent it, or (4) a history of widespread abuse that put th
supervisor on notice of an alleged deprivation that he then failed to corBaot.v. Gee437 F.
App’x 865, 875 (11th Cir. 2011).

It appears that Plaintiff has named Homer Bryson, the Commissioner of thgi&eo
Department of Corrections, ardbhn Boyett, the Deputy of Security at Ware StaisoRras

Defendants based solely on their supervisory posifiorBlaintiff does not mention thes

* The principle that respondeat superior is not a cognizable thedapitity under Section 1983 holds
true regardless of whether the entity sued is a state, municipality, etepderporation. Harvey v.
Harvey, 949 F.2d 1127, 1129-30 (11th Cir. 1992).

® Plaintiff has also named Tom Gramiak, the Warden of Ware State PrisondaimaBohnson, the
Deputy Warden of Care and Treatment at Ware State Prison, as Deferdiahiss not alleged that these
Defendants were personally involved in the beating. Wewehe has alleged that they have “ingor[ed]
all [of his] pleas for assistance.” Thus, the Court will not dismiss theimsatarly stage. However,
Plaintiff is forewarned that he cannot hold these Defendants liable on a theegpohdeant superior.
Moreover, “[a]n allegation that prison officials denied grievances does'smpport a finding of
constitutional violations on the part of those defendants.” Bennett v. Sél@yDep'’t of Corr., No.
4:12CV32MP/CAS, 2012 WL 4760856, at *1 (N.D. Fla. Aug. 27, 2012), report and recommendatio
adopted, No. 4:1ZV-00032MP-CAS, 2012 WL 4760797 (N.D. Fla. Oct. 2, 2012) (quo ke v.
Dugger 819 F. Supp. 1046, 1054 (M.D.FI993)); see alsdudy v. Nelson No. 5:14CV-73-MTT-
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Defendants in his statement of claim, much E#sge that DefendasBryson or Boyettvere
personally involved in, or otherwise causally connected to, the alleged violations of h
constitutional rights. Consequentipe Court shouldISMISS all claims against Defendant
Bryson and Boyett.

C. Excessive Force Claims

In order to state a claim for relief under Section 1983, a plaintiff must saisfy
elements. First, a plaintiff must allege that an act or omission deprived him “of some right
privilege, or immunity secured by the Constitution or laws of the United Statelale v.

Tallapoosa Cty.50 F.3d 1579, 1582 (11th Cir. 19955econd, a plaintiff must allege that the act

or omission was committed by “a person acting under color of state ldw.”
The Eighth Amendmetrg proscription against cruel and unusual punishment governs th

amount of force that prison officials are entitled to use against inmates. CamfBikks, 169

is

W

F.3d 1353, 1374 (11th Cir. 1999). An excessive force claim has two requisite parts: an objective

and a subjective component. Sims v. Mashburn, 25 F.3d 980, 983 (11th Cir. 1994). In ordef

satisfy the objective component, the inmate must showthigaprison officidls conduct was

“sufficiently serious.” _Farmer v. Brennaf11 U.S. 825, 834 (1994) (quoting Wilson v. Seiter

501 U.S. 294, 298 (1991)). The subjective component requires a showing that the force u
was “maliciously and sadisticglfor the very purpose of causing harm” rather than “a good faith

effort to maintain or restore discipline Yhitley v. Albers, 475 U.S. 312, 32P1 (1986). In

order to determine whether the force was used for the malicious and sadistic purenssmf

harm or whether the force was applied in good faith, courts consider the follcaetogst the

CHW, 2014 WL 2003017, at *3 (M.D. Ga. Apr. 18, 2014), report and recommendation adopted, N
5:14-CV-73 MTT, 2014 WL 2003096 (M.D. Ga. May 15, 2014) (“However, the mere fact that a prisol
official denies a grievance is insufficient to impose ligbunder § 1983.”) (citingsallacher v. Shelton

587 F.3d 1063, 1069 (10th Cir. 2009), and Baker v. Rexroad, 159 F. App’x 61, 62 (11th Cir. 2005)).
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need for the exercise of force, the relationship between the need for force dot¢happlied,
the extent of injury that the inmate suffered, the extent of the threat to the clagtaff and
other inmates, and any efforts taken to temper the severity of a forceful resfkaiy v.

Okaloosa Cty. Bd. of Cty. Comimng, 456 F. Appx 845, 848 (11th Cir. 2012) (quotirkgennell v.

Gilstrap 559 F.3d 1212, 1217 (11th Cir. 2009)).

Plaintiff has made sufficient allegations to state a plausible claim that Deferdiamb,
Kicklighter, Swards, and Stewarttsed excessive force against him. He alleges ttiesgte
Defendars jerked him away from his walking impairmtedevice handcuffed him, restrained
him in the prison infirmaryand proceeded to beat him without any provocation or other reason.
(Doc. 1, pp. 5, 7.)Accordingly, his excessive force claims against these four deferslantge
frivolity review.

D. Failure to Intervene Claims

“[A]n officer can be liable for failing to intervene when another officezsuexcessive

force.” Priester v. City of Riviera BeacB08 F.3d 919, 924 (11th Cir. 2000) (“[I]f a police

officer, whether supervisory or not, fails orusés to intervene when a constitutional violation
such as an unprovoked beating takes place in his presence, the officer iy dablg].]”

(alterations in original) (citinggnsley v. Soper, 142 F.3d 1402, 1408 (11th Cir. 1998))).

“This liability, however, only arises when the officer is in a position to intervene and fails to dp

s0.” 1d.; see als&eating v. City of Miamj 598 F.3d 753, 764 (11th Cir. 2010) (explaining that a

direct failure to intervene claim “requir[es] the allegations to incfades showing the necessity
or real opportunity for the defendamfficers to intervene in a fellow officexr unlawful
conduct”). However, if there is no underlying use of excessive force, another tifiseno

obligation to intervene. Crenshaw v. lest556 F.3d 1283, 1294 (11th Cir. 2009).
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Plaintiff alleges that male nurse named “Brad” and an unidentified female nuese
present and mocked him during Defendartack (Doc. 1, p. 5.) ConstruingPlaintiff's
Complaint liberally, he has arguably stated a plausible failure to interveime alzainst

Defendant nurses

S

The Court notes that Plaintiff does not know the name of the female nurse that wallege
mocked him and failed to intervene. Accordingly, @eurt DIRECTS Plaintiff to amend his
Complaintno later than seventyfive (75) daysafter the date that any Defendant serves Plaintiff
with an Answer. In that Amended Complaint, Plaintiff shall identify the femalenurhis will
allow Plaintiff a peria of time to conduct discovery into the identitf/this Defendanf The
Court expects that the other Defendants and their counsel will cooperativabipptetin
discovery to expedite the effort to identify the female nurse that allegedlg failenervene.
However, Plaintiff must initiate this discovery effodnd any failure to timely identify this
Defendant will result in the dismissal of claims against her

E. Deliberate Indifference Claims

The cruel and unusual punishment standard of the Eljimtendment requires prison
officials to “ensure that inmates receive adequate food, clothing, shelter, exhdaincare.”

Farmer v. Brennan, 511 U.S. 825, 832 (1994). Generally speaking, however, “prison conditigns

rise to the level of an Eighth Amendment violation only when they involve the wanton and

unnecessary infliction of pain.”__Chandler v. Crosby, 379 F.3d 1278, 1289 (11th Cir. 2004)

(quotations omitted). Thus, not all deficiencies and inadequacies in prison conditions amount t

a violation of aprisoners constitutional rightsRhodes v. Chapman, 452 U.S. 337, 349 (1981).

The Constitution does not mandate comfortable pristthsPrison conditions violate the Eighth

® The Court does not intend that initial discovery shall be limited solely to thetjdehtihe proper
defendants. However, this shotle a key topic of early discovery.
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Amendment only when the prisoner is deprived of “the minimal civilized measiutife’'s
necessities.”Ild. at 347. However, “[c]lontemporary standards of decency must be brought {
bear in determining whether a punishment is cruel and unusBaks v. Perrin170 F.3d 1312,
1316 (11th Cir. 1999).

The conditions imposed in “administrative segregation and solitary confinement,do ndg

in and of themselves, constitute cruel and unusual punishment.” Sheley v. Dugger, 833 F.

1420, 142829 (11th Cir. 1987)see alsdsholston v. Humphrey, No. 5:1QV-97-MTT-MSH,

2014 WL 4976248, at *3 (M.D. Ga. Oct. 3, 2014) (dismissing priser@aims that his transfer
to SMU with more restrictive conditions without a “legitimate penological justificateanbdunts

to an Eighth Amendment violation); Anthony v. Brown, No. CV -DB8, 2013 WL 377836t

*2 (S.D. Ga. July 17, 2013) (dismissing on frivolity review Eighth Amendment slai@sed on
conditions of confinement in crisis stabilization urfit).

Here, Plaintiff does not assert claims merely based on being placed in achtmveist
segregation. Rather, Plaintiff asserts three Defendants violated his Eighth Amendrghtg ri
throughthe denial oimedical care and by subjecting him to unsafe walking conditions that caus
him to fall

The Eighth Amendment requires prison officials to take reasomabssures to ensure
the safety of inmatesFarmer 511 U.S. at 828. This right to safety is violated when prison

officials show a deliberate indifference to a substantial risk of serious I@anter v. Galloway

" The Court notes “[s]Jome conditions of confinement may establish an Eghtndment violation ‘in
combination’ when each would not do so alone, but only when they have a mutually enfoegihghetf
produces the depation of a single, identifiable human need such as food, warmth, or exefoise
example, a low cell temperature at night combined with a failure to issue Islariélson v. Seiter501
U.S. 294, 304 (1991). However, absent such interaction, the Court need not consider eacm esnditi
part of the overall conditions challenged on an Eighth Amendment cldadndt 305 (“To say that some
prison conditions may interact in this fashion is a far cry from saying thptison conditions are a
seamless web for Eighth Amendment purposes.).

13
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352 F.3d 1346, 1349 (11th Cir. 2003)tifoy Farmer 511 U.S. at 828). In order to prevail on

such a claim, the plaintiff must establish the following: (1) there was a subistishtiaf serious
harm to him; (2) defendant showed a deliberate indifference to this risk; and (3stherausal
connection between the defendardcts or omissions and the alleged constitutional deprivation
Id.

“To be deliberately indifferent a prison official must know of and disretardexcessive

risk to inmate health or safety; the official must both berawé facts from which the inference

could be drawn that a substantial risk of serious harm exists, and he must also draw

inference.” 1d. (quoting Purcellv. Toombs Cty., 400 F.3d313, 1319-2{11th Cir. 2005).
Whether a substantial risk of sersolnarm exists so that the Eighth Amendment might be
violated involves a legal rule that takes form through its application to factseudowsimple
negligence is not actionable under § 1983, and a plaintiff must allege a conscious or call

indifference to a prisonés rights.” _Smith v. Re¢ Dir. of Fla. Dept of Corr, 368 F. Appx 9,

14 (11th Cir. 2010). In other words, “to find deliberate indifference on the part ok@npri
official, a plaintiff inmate must show: (1) subjective knowledge of a risk abgerharm; (2)

disregard of that risk; (3) by conduct that is more thasgnegligence.”Thomas v. Bryant, 614

F.3d 1288, 1312 (11th Cir. 2010).
A medical need is serious if ithas been diagnosed by a physician as mandating
treatment or [is] one that is so obvious that even a lay person would easily rectgniz

necessy for a doctotrs attentiorf. Goebert v. Lee Cty.510 F.3d 1312, 1326 (11th Cir. 2007)

(quoting Hill v. Dekalb Red Youth Det. Ctr., 40 F.3d 1176, 1187 (11th Cir. 1994)) (internal

guotation marks omitted)Inadvertent failure to provide adequate medical care, negligence i

diagnosis or treatment, or medical malpractice, without more, fails to state a atdgniz

14
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deliberate indifference claimEstellev. Gamble, 429 U.S. 9710506 (1976). “An objectively

insufficient response by public officials to a serious medical need must be po@hetwou

constitute an unnecessary and wanton infliction of palmweber v. Andem, 487 F. App548,

549 (11th Cir. 2012)SeeEstelle 429 U.Sat104.

In his ComplaintPlaintiff contends that the assault caused him to suffer a swollen groit
and bruising throughout hlzody, includingvisible handprint marks around his throat. (Doc. 1,
p. 6.) Becausea lay person could easily recognize the necessity of a tedttention to
extensive physicd wounds these injuries are sufficiently serious Accepting Plaintiffs
allegations as true, Defendants Nutewart Kicklighter, and Swardsintentionally ignored
these injuriesand left Plaintiff shackled in a holding cell for two hotwBowing their attackof
Plaintiff. (Id. at p. 7.) Further,Plaintiff contendghat Defendant nurses witnessed the attack, yet
mocked him instead oproviding medical careafter he sustained injuries (Id. at p. 6)
Therefore Plaintiff hasstated a plausible claim thBefendant nursdsnew of and disregarded a
risk of serious harm to Plaintilfy intentionally failing to treat his injuriesPlaintiff also claims
DefendantsGramiak and Johnson ignored his “pleas for assistance” andhéhatised these
allegdions . . . [to] [a]dministrative officials” but maintains that they were not “willingwene
open up [his] cell to get a visual of [his] injuries[.]” (Doc. 1, p. &gcordingly, Plaintiff has
stated a plausible claim that Defenda@tamiak, Johnsorflunn, Sewart Kicklighter, Swards,
Nurse Brad,andthe Unidentified Female Nurseknew of and disregardeBlaintiff's serious
needs fomedical care Accordingly, these claims against these eight Defendsdatt survive
frivolity review.

Plaintiff also plausibly alleges thaprison officials have subjected him to dangerous

prison conditions, including unsafealkways, thatpose a readily apparent substantial risk of
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serious harmgiven his physical impairents Plaintiff does not specifically allegehich
Defendants were aware of and disregarttes$e dangerous conditions. However, these claimg
are tangentially related to his other claims as he contends he was subjected to thesescas
a result of the assault. Furthermore, the factual basis for these claims wilhtikedr in large
part his ADA claims. Accordinglyat this early stagehe Court willnot dispose oPlaintiff's
claims thatprison officials haveviolated the Eighth Amendment kyubjectinghim to unsafe
conditions including walkways that cause him to fall and hurt his heltese claims will
proceed against Defendants Gramiak, Johndann, Sewart Kicklighter, Swards, Nurse Brad,
and the Unidentified Female Nurse. However, Plaintiff is forewarnednhatder to mainta
these claims, he will have to show some personal involvement or other causal oconnect|
between Defendants and the allegedly dangerous condition.

F. Verbal Threats

Plaintiff assertghat after the attaclgrison staffverbally threatened him witeathand
told him daily that he will “get whas coming to hinf (Doc. 1, p. 6.) However, Plaintiffoes
not identify who has made these post attack threats oass®grtion thaany of theDefendants
have &tempted to acbn these threats. In a similar conteke Eleventh Circuit has affirmed the
dismissal of claims based on prison officidlsreats “because the defendants never carried ouf

these threats.” Hernandez v. Fla. ey Corr, 281 F. Appx 862, 866 (11th Cir. 2008) (citing

Edwards v. Gilbert, 867 F.2d 1271, 1274 n.1 (11th Cir. 1989)). The Court further held that

“verbal abuse alone is insufficient to state a constitutional claiich.” Accordingly, Plaintiffs
standaloneclaims that Defendants violated his constitutional rights by makingfilleidiverbal

threats should bBISMISSED.
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G. Retaliation
“It is an established principle of constitutional law that an inmate is consideree to
exercising his First Amendment right of freedom of speech when he complainspostires

administrators ahd the conditions of his confinement.O’Bryant v. Finch, 637 F.3d 1207,

1212 (11th Cir. 2011). It is also established that an inmate may maintain a causerof actl

against prison administrators who retaliate against him for making such campldir{quoting

Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir. 2008) (internal citation and punctuatio

omitted)). “To establish a First Amendment retaliation claim, a prisoner need rge #ile
violation of an additional separate and distinct constitutiaght; instead, the core of the claim

is that the prisoner is being retaliated against for exercising his riglgetspeech.”O’Bryant,

637 F.3d at 1212. “To prevail, the inmate must establish these elements: (1) his sp&ech
constitutionally proteted; (2) the inmate suffered adverse action such that the administrator
allegedly retaliatory conduct would likely deter a person of ordinary firminess engaging in
such speech; and (3) there is a causal relationship between the retaliatony azttithe

protected speech.’Smith 532 F.3d at 1276 (citing Bennett v. Hendrix, 423 F.3d 12230,

1254 (11th Cir. 2005)).
Here, Plaintiffs filing of grievances iconstitutionally protected speech. Additionally,
Plaintiff arguably asserts that a prisoreé “ordinary firmness” may have been deterred from

exercising his First Amendment rights basedpoison officials actions. Bennetf 423 F.3d

at1252 (noting “adverse effect” depends on the context of the alleged action and focuses on
status of te speaker, the status of the retaliator, the relationship between the spebkes an

retaliator, and the nature of the retaliatory acts[ ]”) (cifiingddeusX v. Blatter, 175 F.3d 378,

398 (6th Cir.1999)). He states thabe has received death thredisen reminded that he will
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“get what his coming” to him, and been forced to endure unsafe conditions. (Doc. 1, p. b

Furthermore, Plaintifs allegation thatthis harassment begaafter he filed grievances
demonstratea causal relationship between banstitutionally protected speech dddfendant’s
actions However, Rintiff has not identified wich individuals allegedly harassed him.
Construing his statement that Gramiak and Johnson have ignored his pleas fanaessist
broadly, the Court will preume that Plaintiff has notified these two Defendants that prison
officials are retaliating against him, that these Defendants failed to interveswpothat
retaliation and that the relation has continued. Accordingly,réialiationclaims will proeed
against Gramiak and Johnson. However, his retaliation claims should be disnsigsell a
other Defendants.

[I'l.  Motion for Temporary Restraining Order

Plaintiff hasfiled a Motion for a Temporary Restrainingd@r. (Doc. 9) Therein, he
states that he continues to be harassed by prison staff for filing grievagaeding the physical
assault. Id. Plaintiff requests, as he does in his Complaint, that he be transferred to anott
facility. 1d.

To be entitled ta preliminay injunction or a temporary restraining ordédre movant
must show: (1) a substantial likelihood of ultimate success on the merit3) ({@uaction or
protective order is necessary to prevent irreparable injury; (3) thegheekinjury outweighs the
harm the injunction or protective order would inflict on the non-movant; and (4) the injunction ¢

protective order would not be adverse to the public interest. Schiavo ex rel. Schindler

Schiavg 403 F.3d 1223, 12226 (11th Cir. 2005). In this Circuit, an “injunction is an

extraordinary and drastic remedy not to be granted unless the movant cléaolistesd the
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‘burden of persuasioras to the four requisites.” Horton v. City of Augustine, Fla., 272 F.3d

1318, 1326 (11th Cir. 2001).
If a plaintiff succeeds in making such a showing, then “the court may grant injunctiv
relief, but the relief must be no broader than necessary to retimedypnstitutional violation.”

Newman v. Albama 683 F.2d 1312, 1319 (11th Cit982). Accordingly, where there ia

constitutional violation in the prison context, courts traditionally are reluctamtedare with
prison administration and discipline, unless thera clear abuse of discretio®eeProcunier v.
Martinez 416 U.S.396, 404-05 (1974) (“Traditionally, federal courts have adopted a broad
handseff attitude toward problems of prison administration [because] . . . court$ egeipped
to deal with the increasingly urgent problems of prison administration and refoone’uled

on other grounds by Thornburgh v. Abbott, 490 U.S. 401 (1989 such cases, “[d]eference to

prison authories is especially appropriate.Newman 683 F.2d at 13221 (reversing wtrict
court’s injunction requiring release of prisoners on probation because it “involved thdrcour
the operation of the Statesystem of criminal justice to a greater extent than necessary” and le
intrusive equitable remedy was available).

Plaintiff has not shown that he has satisfied the prerequisites in order to kel éatén
injunction or temporary restraining order. Specifically, Plaintiff has not shown thehlokcel of
success on the merits of his claims or that injunctive relief is necessargvenpirreparable
injury. Furthermore, because Plainsffrequest for a transfanvolves Plaintiffs housing
placementa matter squarely within the realm of prison administragonorder or injunction
granting such reliedn this record would be broader and more intrusive than necessary to reme
any potential constitutional violan. This is not to say that Plaintiff will not be able to

ultimately obtain some form of injunctive relief in this case. However, henbasnade the
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requisite showing at this time to obtain the extraordinary relief he curremetkg s Thesfore, the
Court shouldDENY his Motion for a Temporary Restraining Order.
CONCLUSION

For the numerous reasons set forth abovRECOMMEND that the CourDISMISS
Plaintiff s claims against Defendants in their official capacit&andalone verbal threats
claims, supervisory liability claimagainst @fendantBryson and deliberate indifference to
harassment claims against Defend#@tamiakand Johnsonl further RECOMMEND that the
Court DENY Plaintiff's Motion for a Temporary Restraining Order amdjuest forinjunctive
relief.

The CourtORDERS any party seeking to object to this Report and Recommendation
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections assertinghtbaflagistrate Judge failed to address
any contention raised in the Complaint must also be included. Failure to do so will bateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. 8§ 636(b)(1)(C)Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must b4

served upon all other parties to the action. The filing of objections is not a proper vehiqg
through which to make new allegations or present additional evidence.

Upon receipt of Ojections meeting the specificity requirement set out above, a Uniteg
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeacidiby im
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlDisdge. A

party may not appeal a Magistrate Judgeeport and recommeation directly to the United
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States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The Clerk of CRIRECTED

to serve a copy of this Report and Recommendation upon the Plaintiff.

As stated above, Plaintiff allegations in his Complaint arguably stéte following

colorable claims againsite followingDefendants

Consegently, a copy of Plaintifs Complaint and a copy of this Order shall be served upon
these remainindefendantsby the United States Marshal without prepayment of cost. The
Court also provides the following instructions to the parties that will applyetaemainder of

this action and which the Court urges the parties to read and follow.

Because Plaintiff is proceedimg forma pauperis, the undersigned directs that service be

effected by the United States Marshal. Fed. R. Bi¥(c)(3). In most cases, the marshal will

REMAINING CLAIMS AND DEFENDANTS

Americans with Disabilities Actclaims against the GeorgiaDepartment of
Corrections;

Constitutional taims for excessive force againBefendarg Nunn, Kicklighter,
Swards, and Stewart;

Constitutional claims for failure to intervene agaiashale nurse named “Brad” and
the Unidentified Female Nurse;

Constitutional claims for deliberate indifference against Defend&rsmiak,
Johnson, Nunn, t8wart Kicklighter, Swards, Nurse Brad, and the Unidentified
Female Nurse;

Constitutional claims for retaliation agaii®fendantsGramiak and Johnson.

INSTRUCTIONS TO DEFENDANTS
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first mail a copy of the complaint to the Defendant by fitass mail and request that the
defendant waive formal service of summons. Fed. R. Ci¢(d); Local Rule 4.7. Individual
and corporate defendanhave a duty to avoid unnecessary costs of serving the summons, &

any such defendant who fails to comply with the request for waiver musttheeaosts of

personal service unless good cause can be shown for the failure to return the waiver. Fed.

Civ. P. 4(d)(2). Generally, a defendant who timely returns the waiver is not requinesixtera
the complaint until sixty (60) days after the date that the marshal sentgtrestrdor waiver.
Fed. R. Civ. P4(d)(3).

IT IS FURTHER ORDERED that Defendantare hereby granted leave of court to take
the deposition of the Plaintiff upon oral examination. Fed. R. CiNB0Ra). Defendants are
further advised that the Colststandard 140 day discovery period will commence upon the
filing of the last answer. dcal Rule 26.1. Defendants shall ensure that all discovery, including
the Plaintiffs deposition and any other depositions in the case, is competiedh that

discovery period.

In the event that Defendants take the deposition of any other person, defeade
ordered to comply with the requirements of Federal Rule of Civil Procedure 30. AsithtefPI
will likely not be in attendance for such a deposition, Defendants shall notitytiPlaf the
deposition and advise him that he may serve on Defendants, in a sealed envelope, witB)n ten
days of the notice of deposition, written questions the Plaintiff wishes to propound to tf
witness, if any. Defendants shall present such questions to the witnessnseuidng the

deposition. Fed. R. Civ. P. 30(c).
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INSTRUCTIONS TO PLAINTIFFE

IT IS FURTHER ORDERED that Plaintiff shall serve upon Defendants or, if
appearance has been entered by counsel, upon their attorneys, a copy of every fadihgrqile
other document submitted for consideration by the Court. Plaintiff shall ineltid¢he original
paper to be filed with the Clerk of Court a certificate stating the date on whigl and correct
copy of any document was mailed to Defendants or his counsel. Fed. R.. Giv."Bvery
pleading shall contain a caption setting forth the name of the coeitiflehof the action, [and]
the file number.” Fed. R. Civ. RO(a).

Plaintiff is charged with the responsibility of immediately informing this Coud an
defense counsel of any change of address during the pendency of this actionRulecsl.1.
Plaintiff’s failure to notify the Court of a change in his address may result in dismissa of th
case.

Plaintiff has the responsibility for pursuing this case. For exampldéaiift® wishes to
obtain facts and information about the case from DefendBtamtiff must initiate discovery.
Seegenerally Fed. R. Civ. P. 26t seq. The discovery period in this case will expire 140 days
after the filing of the last answer. Local Rule 26.1. Plaintiff does not needrthesgien of the
Court to begin discovery, and Plaintiff should begin discovery promptly and complatairt
this time period. Local Rule 26.1. Discovery materials shaoldbe filed routinely with the
Clerk of Court; exceptions include: when the Court directs filing; when & paeds such
materials in connection with a motion or response, and then only to the extent necessary;
when needed for use at trial. Local Rule 26.4.

Interrogatories are a practical method of discovery for incarcerated peSeeFed. R.

Civ. P. 33. Inerrogatories may be served only opaatyto the litigation, and, for the purposes
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of the instant case, this means that interrogatories should not be directed to persons
organizations who are noamedas a Defendant. Interrogatories are not to contare than
twentyfive (25) questions. Fed. R. Civ. B3(a). If Plaintiff wishes to propound more than
twentyfive (25) interrogatories to a party, Plaintiff must have permission of thet.Cdér
Plaintiff wishes to file a motion to compel, pursuamtFederal Rule of Civil Procedure 37, he
should first contact the attorneys for Defendants and try to work out the problefainiifiP
proceeds with the motion to compel, he should also file a statement certifyingethaas
contacted opposing counsel in a good faith effort to resolve any dispute about discodey. Fe
Civ. P. 26(c); 37(a)(2)(A); Local Rule 26.7.

Plaintiff has the responsibility for maintaining his own records of the casPlaittiff
loses papers and needs new copies, he may dbh&mfrom the Clerk of Court at the standard
cost of fifty cents ($.50) per pagéf Plaintiff seeks copies, he should request them directly
from the Clerk of Court and is advised that the Court will authorize and require te
collection of fees from hisprison trust fund account to pay the cost of the copies at the
aforementioned rate of fifty cents ($.50) per page.

If Plaintiff does not press his case forward, the court may dismiss it for want o
prosecution. Fed. R. Civ. P. 41; Local Rule 41.1.

It is Paintiff’s duty to cooperate fully in any discovery which may be initiated by
Defendants. Upon no less than five (5) daystice of the scheduled deposition date, the
Plaintiff shall appear and permit his deposition to be taken and shall answer,oatlesr
solemn affirmation, any question which seeks information relevant to the sulgjgtet of the

pending action. Failing to answer questions at the deposition or giving evasiveroplet
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responses to questions will not be tolerated and may suBjatttiff to severe sanctions,

including dismissal of this case

As the case progresses, Plaintiff may receive a notice addressed to “coureselrdf
directing the parties to prepare and submit a Joint Status Report and a ProposddOrdet.
A plaintiff proceeding without counsel may prepare and file a unilateral Skepert and is
requiredto prepare and file his own version of the Proposed Pretrial Order. A plarhbffis
incarcerated shall not be required or entitled to attend any stajuetaal conference which
may be scheduled by the Court.

ADDITIONAL INSTRUCTIONS TO PLAINTIFF REGARDING
MOTIONS TO DISMISS AND MOTIONS FOR SUMMARY JUDGMENT

Under this Couit Local Rules, a party opposing a motion to dismiss shall file and serv
his response to the motion within fourteen (14) days of its service. “Failure to redpalhd s
indicate that there is no opposition to a motion.” Local Rule 7.5. Therefore,nfifPliils to
respond to a motion to dismiss, the Court will assume that he does not oppose the Défendd
motion. Plaintiffs case may be dismissed for lack of prosecution if Plaintiff fails poresto a
motion to dismiss.

Plaintiff s response to a motion for summary judgment must be filed within twenty
one(21) days afterexvice of the motion. Local Rules 7.5, 56.1. The failure to respond to such
motion shall indicate that there is no opposition to the motion. Furthermore, each nfeterial
set forth in the Defendantsstatement of material facts will be deemed admditunless
specifically controverted by an opposition statement. Should Defendants tiletian for
summary judgment, Plaintiff is advised that he will have the burden of estaplibkiexistence
of a genuine dispute as to any material fact in this.caBeat burden cannot be carried by

reliance on the conclusory allegations contained within the complaint. Should the Dé&fenda
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motion for summary judgment be supported by affidavit, Plaintiff must file coaffidavits if

he desires to contest the fBedants statement of the facts. Should Plaintiff fail to file opposing
affidavits setting forth specific facts showing that there is a genispaite for trial, any factual
assertions made in Defenddnadfidavits will be accepted as true and sumnjadgment may
be entered against the Plaintiff pursuant to Federal Rule of Civil Procedure 56.

SO ORDEREDandREPORTED and RECOMMENDED , this 4th day ofMarch,

2016. 7

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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