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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
DAVID MICHAEL SLAUGHTER,
Plaintiff, CIVIL ACTION NO.: 5:15¢cv-90

V.

HOMER BRYSON, et aJ.

Defendants

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

Plaintiff, currentlyincarcerated aGeorgia State PrisoffGSP’) in Reidsville Georgia
filed a cause of action pursuant to 42 U.§§Cl983andthe Americans with Disabilities Act
(“ADA”), 42 U.S.C.88 12132¢t seq. contesting certaiconditions of his confinementhile he
was incarceratedt Ware State Prisofi\WWSP’') in WaycrossGeorgia (Doc. 1.) Plaintiff also
filed a Suppleme Complaint (doc. 17), andiwo pending Motions to Supplemethis
Complaint, (docs25, 30). After the Court conductats frivolity review, (docs. 12, 29),
Defendants féd a Motion to Dismiss, (doc. 41), to which Plaintiff filed a Response, 4f)¢.
andDefendants filed a Replydoc 52)!

For the reasons which follow, the CoDMENIES Plaintiff's second and third Motions to

Supplement his Complainfdocs. 25, 30). The CoushouldDISMISS as mootall claims for

1" Defendants filed their Motion to Dismiss only as to Defendants Gramihksdo, Crosby, Nunn,

Kicklighter, Brad, Pratt, Cox, Adams, Jenkins, and the Georgia Department of Correctidns. 41;
Doc. 411, p. 1.) Defendants’ Motion was not filed on behalf of Defendants Bennett, StewardsSwa
and Ritter because they had yet to be served at the timengf filiDoc. 441, p. 1 n.1.) Defendants
Bennett, Stewart, and Swards have since been served, (docs. 55, 56, 54), but t® wepam to
dismiss or amendment to this Motion has been filed on their behalfcordingly, although the
allegations against &m will be noted in the Background section, this Report and Reeodation does

not apply to these newdserved Defendants. The Court refers to the moving Defendants collectively 3
“Defendants”.
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injunctive reliefas toPlaintiff's unsafe walkway allegationg=urther, the Court shoul@RANT
in part and DENY in part Defendants’ Motion to Dismiss. (Doc. 41). Specifically,
RECOMMEND the Court:

e GRANT Defendants Motion to Dismiss Plaintifs claims against Defendants Ritter,
Pratt, Cox, Adams, and Jenkiasad DISMISS without prejudice all claims alleged
againsthese Defendantdecausd’laintiff failed to exhaust his administrative remedies
as to those claims

e DENY Defendants Motion to Dismiss Plaintiff's claims again&tefendants @orgia
Department ofCorrections (“*GDC”) Nunn, Kicklighter, BradGramiak and Johnson
premisedon a failure to exhaust

e DENY DefendantsMotion to Dismiss Plaintiff’'s claimen abandonment grounds;

e GRANT in part andDENY in part DefendantsMotion to Dismiss Plaintiff's Eighth
Amendment dilure tointerveneclaim against Defendant Brablased on his inaction
during the alleged assault HDKSMISS this claim becausBPefendant Brads entitled to
qualified immunityonthis claim;

e DENY Defendants’ Motion to Dismiss Plaintiff's Eighth Amendmetliberate
indifference taserious nedicalneedsclaims against Defendants Nuyri€icklighter, and
Bradbased on thefiailure to provide medical cafellowing the alleged assault

e GRANT Defendants’ Motion to Dismiss Plaintiffs Eighth Amendmedliberate
indifference toserious nedicalneeds claims against Defendants Gramiak and Johnsom
andDISMISS those claims for failure to state a claim

e DENY Defendants’ Motion to Dismiss Plaintiff's Eighth Amendmetliberate
indifference tohealth andsafety daims againstDefendants Gramiak and Johndmsed
on Plaintiff's unsafe walkwayallegationsbut DISMISS as mootPlaintiff's claims for
injunctive relief as to the walkway

e GRANT Defendants’ Motion to Dismiss Plaintiffs Eighth Amendmeiliberate
indifference tohealth andsafety daimsagainstDefendants NunrKicklighter, and Brad
andDISMISS those claims for failure to state a claim

e DENY Defendants’ Motion to Dismiss Plaintiff's First Amendmeetaliatiorifailure to
stop claims against Defendants Gramiak and Johrssed on their inaction to the
allegations of retaliatigrand

e DENY Defendant’s Motion to Dismiss Plaintiff's ADA claims against Defendant GDC
regarding the unsafe walkwdout DISMISS as mootPlaintiff's claims for injunctive
relief as to the walkway




Additionally, in the March 4, 2016 Report and Recommendation, the Court observed potential
viable claims against Lt. Crosby, (doc. 12, p. 2); however, upon further examinationple via
claims have been asssd against Defendant Crosby. AccordinglRHCOMMEND the Court
DISMISS Defendant Crosby as a named DefendanShould the Court adopt these
recommendations as the opinion of the Cour/so RECOMMEND that the CourtDENY
Plaintiff in forma pauperistatus on appeak to the dismissed claims.

BACKGROUND 2

Plairtiff filed this action on November 17, 2015, regarding events that occurred on ar|d

after February 28 2015. (Doc. 1.) On that dateDefendant Sergeant Nunn and Defendant
Correctional Offiers Stewart, Kicklighter, and Swards allegedly removed Plaintiff, aldab
person, fromhis dormitory, jerking him away from his walking impairment device and causing
him to have a seizure.ld( at p. 5) Plaintiff awoke from the seizureestrainedn the prisons
infirmary, then these four Defendantghysically batteredand verballyassaultechim in the
presence obefendaniNurses BradandBennett (Id. at pp. 56; Doc. 16.) Defendantd8rad and
Bennettalso verbally assaultedlaintiff during the incident and failed to intervene or provide
medical careafterwards (Doc. 1, pp. 5-7.) Plaintiff contends that he was thehackledin a

solitary confinemenholding cel without receiving medical care for higsulting injurieswhich

included a swollen groin, bruising throughout his body, and visible handprints around his throgt

(Id.) Plaintiff further averghatunnamed administrative officiatefused td‘even open up [his]
cell to get a visual of [his] injurigs.(1d.)
Plaintiff also alleges that prison staktaliated against him after he filed grievances

pertaining to the attack (Id.) Specifically, Plaintiff claims that he is now forced to use his

2 The Court takes the following facts frontafitiff's Complaint, accepts them as true, and construes
them in Plaintiff's favor, as it must at this stage.
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walker onan unsafe walkwagyand that staff warn him daily he wilget whats coming to him

and threaten him with deathld{) Plaintiff also states that he remains in the building to avoid
threats and being forced to use the unsafe walkv@y, &nd that he has been threatened with
solitary confinement for complaimy about the unsafe walkway, (doc. 17, p. B)aintiff asserts
that he has complained of thistaliatoryconductand unsafe walkway to DefendaMgarden
Gramiak andeputy Warderdohnsonbput they have ignored hipleas forassistancé (Doc. 1,

p. 6;Doc. 17, pp. 1, 3.) Plaintiff seeks both monetary and injunctive relief. (Doc. 1, p. 8.)

After conducting frivolity review, | directed service of Plainti§ Complaint on
Defendants by Order datélrch 4 2016. (Doc. 12 In that Order, the Court founahter alia,
that Plaintiffhad stated colorabldaims under Title Il of th&DA regardingan allegedly unsafe
walkway withlarge cracks angrotruding screws thalaintiff is unable to safely traverse with
his walker. (Doc. 12, pp. 58; seeDoc. 1, pp. 56) The Court then directed the Clerk of Court
to add theGDC as a Defendant because ADA Title 1l claims andy cognizable against public
entities and Plaintiff had not named the GDC in his Complaint.

In addition to the ADA claims, the Court found that Plaintiff had stateble
constitutional claimdor: excessive force against Defendants Nunn, Stewaklighter, and
Swards; failure to intervene against Defendants Brad and Bedelterate indfierence against
Defendants GramiakJohnsonNunn, Stewart, Kicklighter, Sward8rad and Bennett; and

retaliation against Defendants Gramiak and Johnson. (Doc. 12,%. 21.)

% Although Plaintiff did not directly invoke the ADA, the Court found thategilaintiff'spro sestatus,
he had stated sufficient allegats of plausible ADA violations as to him. (Doc. 12, p. 6.)

* In the accompanying Report, | recommended that Plaintiff's claims againshd2efts Bryson and
Boyett be dismissed for failing to state viable supervisory liability claimac.(D2, pp9-10.) Pursuant
to Judge Lisa Godbey Wood's May 11, 2016 Order, (doc. 29, p. 2), the QIRECTS the Clerk of
Court to terminate Bryson and Boyett as named Defendants upon the recordkeicbtithis case.




SubsequentlyPlaintiff filed a Motion to Supplemer€omplaint (doc. 17), which the
Court granted, (doc. 29), ado additional Motions to Supplement his Complaint, (d&s.
30),> which the Court has yet to adjudicatBach of these supplemental filings conseifeged
retaliatory conduct that occurred after Plaintiff filed Complainton November 17, 2015In
his first Motion to Supplementwhich the Courgranted Plaintiff alleges thaDefendant Rittef
a new Defendantplaced him in solitary on February 2, 20X retaliation for filing this
Complaint and related igivances (Doc. 17, p. 1.)He also alleges thabetween March 14 and
March 17, 2017,Defendants Pratt, Cox, Adams, and Jenkia#i of whom are new
Defendants—retaliated against him by forcing him to use the alleged Aleficient walkway
and threateningim with solitary confinement if he refusedd. at pp. 23.)

In his secondMotion to SupplementPlaintiff alleges additional retaliatory conduct by
Defendant Ritter, including issuance fatolous disciplinary reportsplacement ofPlaintiff in
solitary confinementand unwarranted ceflearches (Doc. 25, p. 1.) Further, Defendant Ritter
allegedly told Plaintiff that he had ‘dullseye on his batkbecause of his grievances and
lawsuit. (d.) Plaintiff also makes allegationsf physical threats and racial epithetgainst
William Steedly,a proposednew Defendant (Id. at pp. £2.) Finally, in his third Motion to
Supplement, Plaintiff alleges, yet again, more retaljatmmduct by Defendant Ritter as well as
additional retdiatory conduct by Defendantddams and Jenkins. (Doc. 30.ppecifically,

Plaintiff contendsthat Defendants Ritter and Adams mafiee unwarranted celbnd locker

searcles between the dates of April 19, 2016 and May 12, 2016, culminating with the May 1

® These pleadings were not propedocketed as motionsSeeFed. R. Civ. P. 15(d) (supplemental
pleadings are made “on motion”). Accordingly, the C&MRECTS the Clerk of Court to amend the
docket for Document Numbers 25 and 30 so that they are accurately casbas.mot

® The Court acknowledges that Defendant Ritter has yet to be served after gyeviodisg that
Plaintiff alleged viable claims against her, (doc. 29, p.6), but, for tls®msaliscussed in Section 1.D.1,
infra, the CourDIRECTS the United States Marshal not perfect service on Defendant Ritter.

2



lockersearch that left hiSection 1983egal research damaged with apple jel(id. at p. 1-2.)
Plaintiff also alleges continued racial epitheéby Defendants and disclosure BRintiff's
convictions by Defendants Ritter and Jenkins that has endangeszdédtys (1d.)

On June 3, 2016, Plaintiff filed a Motion for Declaratory Judgment in which he allege
much of the sameetaliatory conduct that he complains about in his supgletal complaint
filings. (Doc. 31.) Because Plaintiff failed to show he would likely receive a favorable decisior
in this case)] recommended that the Court deny PlairgifMotion for Declaratory Judgment
(Doc. 37, p. 4 The Court adopted this recommendation and denied Plaintiff’'s Motion by Orde|
datedOctober 24, 2016. (Doc. 44.) Defendants filed their Motion to Dismiss on October |
2016. (Doc. 41.) Defendants’Motion to Dismiss raises several doctrines of,lavhich the
Court discusses dallows.

STANDARD OF REVIEW

Under a Rule 12(b)(6) motion to dismiss, a court mMastept| ] the allegations in the

complaint as true and constru[e] them in the light most favorable to the plairBélanger v.

Salvation Army, 556 F.3d 1153, 1155 (11th Cir. 2009A complaint must state a facially

plausible claim for relief, ant{a] claim has facial plausibility when the plaintiff pleads factual

content that allows the court to draw the reasonable inference that the defendda f®lithe

misoonduct alleged. Wooten v. Quicken Loans, Inc., 626 F.3d 1187, 1196 (11th Cir. 2010

(quoting Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)Pro sefilings are to be construed

liberally, and apro secomplaint, however inartfully pleaded, must be held less stringent

standards than formal pleadings drafted by lawyeEsickson v. Pardus, 551 U.S. 89, 94 (2007)

(internal quotation marks omittedNevertheles$[a] pleading that offers labels and conclusions

.

=
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or a formulaic recitation of the elementsaocause of actidndoes not suffice.Ashcroft 556
U.S. at 678.

“The plausibility standard is not akin to a probability requirement, but it asks for mor
than a sheer possibility that a defendant has acted unlawfully. Where a compkaist fals
that are merely consistent with a defentartability, it stops short of the line between
possibility and plausibility of entittement to relief. Id. (internal punctuation and citation
omitted). While a court must accept all factual allegations in a complaint as true, thisSiten
inapplicable to legal conclusionsThreadbare recitals of the elements of a cause of action
supportéd by mere conclusory statemehtate insufficient.Id.

DISCUSSION

In their Motion Defendants set forth several grounds for dismissal of Plamtiff
Complaint. First, Defendantscontend Plaintiff failed to properly exhaust his available
administrative remedies prior to the filing of hisaaint. (Doc. 411, pp.8-13). Second,
Defendants argue th&faintiff fails to set forthplausibleretaliation failure to interveneyunsafe
conditions of confinemenADA, anddeliberate indifference to a serious medical need slaim
(Doc. 411, pp. 1330.) Finally, Defendants maintain they are entittecjualified immunity as
to Plaintiffs retaliation, failure to intervenegonditions of confinement, andeliberate
indifference claimsand that they are entitled to sovereign immunity as to PlagmtADA
claim.” (Doc. 41-1, pp31-35.) Plaintiff opposes these contentions. (Doc. 46.)

l. Exhaustion of Administrative Remedies
As set forth below, | agree that, as to the three supplemental complains i

attendant claims, Plaintiff failed to exhaust his administrative remedies prior tdirtgeof his

! Notably, Defendants do not move to dismiss Plaintiff's excessive force da@ither failure to state a
claim or qualified immunity grounds. (Doc. 41-1, p. 34 n.22.)




Complaint, and Defendantotion is due to be granted in part on this basis. Further, while |
agree that Plaintiff failed to exhaust his administrative remedies as to &GeeWambers
196772 and 207489, | find that Plaintiff has exhausted his administrative remedies as to the
claims in his Complaint that stem from Grievanagiber197941. Thus, for the reasons which
follow, DefendantsMotion to Dismisson exhaustion grounds is due to be denietbabese
claims.

A. Standard of Reviewfor Exhaustion

The determination of whether an inmate exhausted his available administratizikeseme
prior to filing a cause of action in federal court is a matter of abatesmeinghould be raised in a
motion to dsmiss. Bryant v. Rich, 530 F.3d 1368, 1374 (11th Cir. 2008ecause exhaustion
of administrative remedies is a matter in abatement and not generally an a&djodan the
merits, an exhaustion defense . . . is not ordinarily the proper subjectdormaasy judgment;
instead, it should be raised in a motion to dismiss, or be treated as such ifrraisedtion for
summary judgmerit. Id. at 137475 (internal citation omitted).“Even though a failuréo-
exhaust defense is ngurisdictional, it is Ike” a jurisdictional defense because such a
determinatiort'ordinarily does not deal with the mefitef a particular cause of actiorld. at
1374 (internal punctuation and citation omitted). Further, a judgay resolve factual
guestions”in instances Wwere exhaustion of administrative remedies is a defense before the
court. Id. In these instancesit is proper for a judge to consider facts outside of the pleadings
and to resolve factual disputes so long as the factual disputes do not decide the mdrds and t
parties have sufficient opportunity to develop a recotd.”at 1376.

In Turner v. Burnside, 541 F.3d 1079 (11th Cir. 2008), the Eleventh Circuit Court of

Appeals set forth atwo-step processthat lower courts must employ when examining ssie




of exhaustion of administrative remedies. First, the court is to take the plaiaéftion of the
facts regarding exhaustion as trud. at 1082. If, even under the plaintgfversion of the facts,
the plaintiff has not exhausted, the complamust be dismissedld. However, if the partiés
conflicting facts leave a dispute as to whether plaintiff has exhaustechuhteneed not accept
all of plaintiff's facts as trueld. Rather, the court then proceeds to make specific findings in
order to resolve the disputed factual issués[ild. “Once the court makes findings on the
disputed issues of fact, it then decides whether under those findings the prisoeendated
his available administrative remediedd. at 1083. The Eleventh Circuit has held that a district
court may consider materials outside of the pleadings and resolve factual diggateling
exhaustion in conjunction with a Rule 12(b)(6) motion to dismiss so long as the factuatslispu
do not decide theerits of the case. S&yant 530 F.3d at 1376-77.

B. Legal Requirements for Exhaustion

Where Congress explicitly mandates, prisoners seeking relief for allegsttuional
violations must first exhaust inmate grievance procedures before filinm $aderal court.See

Porter v. Nussle, 534 U.S. 516, 524 (2002). Section 1997e(a) of Title 42 of the United Staftes

Code states,No action shall be brought with respect to prison conditions under section 1983 of
this title, or any other Federal law . . . until such administrative remedie® avatable are
exhausted. In Porter the United States Supreme Court held that exhaustion of available

administrative remedies is mandatorforter 534 U.S. at 523see alsoO’Brien v. United

States 137 F.App'x 295, 3002 (11th Cir. 2005) (finding lack of exhaustion where prisoner
“prematurely filed his civil complaint . . . and .‘failed to heed that clear statutory comniand

requiring that his administrative remedies be exhausted before bringihg suit




The requirement that the exhaustion of remedies ddgat in an agency setting allows
‘the agency [to] develop the necessary factual background upon which decisions should

based and giv[es] the agency a chance to discover and correct itsesvans.” Green v. SEy

for Degt of Corr, 212 F. Appx 869, 871 (11th Cir. 2006) (quotinrdlexander v. Hawk 159

F.3d 1321, 1327 (11th Cir. 1998) (first alteration in original)). Furthermore, requiring
exhaustion in the prison settirfigliminate[s] unwarranted federadourt interference with the
administration of prisorisand allows*corrections officials time and opportunity to address

complaints internally before allowing the initiation of a federal ¢asé&/oodford v. Ngo, 548

U.S. 81, 93 (2006).

The Supreme Court has noted exhaustion mustpbeper.” 1d. at 92. “Proper
exhaustion demands compliance with an agendgadlines and other critical procedural rules
because no adjudicative system can function effectively without imposing@denty structure
on the course of its proceedingsld. at 96-91 In other words, an institutios requirements
define what is considered exhaustion. Jones v. Bock, 549 U.S. 199, 218 (2007).

Thus, under the law, prisoners must do more than simply initiate grievancesaube
also appeal any denial of relief through all levels of review that comprisedthmistrative
grievance processBryant 530 F.3d at1378 To exhaust administrative remedies in accordance
with the PLRA [(Prison Litigation Reform Act)], prisoners mysroperly take each step within

the administrative proce$s) (quoting Johnson v. Meadows, 418 F.3d 1152, 1157 (11th Cir,

2005)); Sewell v. RamseyNo. CV406159, 2007 WL 201269 (S.D. Ga. Jan. 27, 2007) (finding

that a plaintiff who is still awaiting a response from the warden regardirggigisance is still in

the process of exhausting his administrative remedies).

10

be



Furthermore, an inmate who files an untimely grievance or simply spurns th
administrative process until it is no longer available failsatisfy the exhaustion requirement of

the PLRA. Meadows 418 F.3d at 115%9; Higginbottom v. Carter, 223 F.3d 1259, 1261 (11th

Cir. 2000) (inmates belief that administrative procedures are futile or needless does not excu
the exhaustion requirementpdditionally, “[tjhe only facts pertinent to determining whether a
prisoner has satisfied the PLRAexhaustion requirement are those that existed when he filed hi

original complaint. Smith v. Terry, 491 F. App’x 81, 83 (11th Cir. 2012).

“However, while [Section] 1997e(a) requires that a prisoner provide as much relevant

information as he reasonably can in the administrative grievance process, it doeguiret

more!” 1d. (quotingBrown v. Sikes, 212 F.3d 1205, 1207 (11th Cir. 2000)). The perpbd

Section 1997e(a) is not thdiactintensive litigatiofi result over whether every fact relevant to
the cause of action was included in the grievartéeoks v. Rich, CV60%5, 2006 WL 565909,
at *5 (S.D. Ga. Mar. 7, 2006) (internal citation omitted)As long as the basic purposes of
exhaustion are fulfilled, there does not appear to be any reason to require a praah#rtpl
present fully developed legal and factual claims at the administrative”level.(quotinglrvin
v. Zamora, 161 F. Supp. 2d 1125, 1135 (S.D. Cal. 2001)). Rather, Section 1997e(a) is inten
to force inmates to give state prison authorities a chance to correct ¢mmstituiolations in
their prisons before resorting to federal suit and to prevent patently frivelossits. Id.

C. The GDC's Grievance Procedure

The GC'’s grievance procedure is set forth in Standard Operating Proc€@&o#')

(4]

Se

ded

[IBO5-0001. (Doc. 41-3.) This SOP does not require an inmate to attempt an informal resolution

of his complaint before fihg a formal grievance.Id. at p.4.) An inmate can file, with a few

exceptions, & grievance about any condition, policy, procedure, or action or lack thereof th
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affects the [inmate] personally.(Id. at p.5.) Grievances must be limited to a sieagssue or
incident, and an inmate is limited tawo simultaneously active grievances$ld. at pp. 6, 7.)
Grievance forms must be available in the control rooms of all living units and mpsi\bded
upon request by an offenderld.(at p.4.) An inmate must submit a grievance fotmo later
than 10calendaidays from the date the [inmate] knew, or should have known, of the facts givin
rise to the grievance(ld. at p.7 (emphasis in original).) Acalendar dayis “a 24 hour time
period from midnight to midnight Monday through Sundafid. at p. 2.) The inmate must use
the prisons grievance form when filing the original grievance, and he must siggrignance
form and give it to any Counselorld.(at p 7.) The counselor then givése inmate the bottom
portion of the grievance form as a receipt and forwards the grievance to thar@ée
Coordinator. Id.)

The Grievance Coordinator is to screen the grievance to determine whetheartten
should accept the grievance or rejeéct(id. at pp. ~8) The warden has a period of forty (40)
calendar days from the date the inmate gave his grievance to the counsespotalr (Id. at
p. 9.) An extension of ten (10) calendar days can be granted once, provided the inmatg
advisedin writing of the extension before the original 40 calendar days have expiidat (
pp. 9-10) An inmate can file an appeal with the Commissi@@entralOffice in the following
instances: if the grievance coordinator rejects his original grievafteethe warden responds to
the original grievance; or when the time allowed for the wasddacision has expiredld. at
pp. 16-11.) The inmate has seven (7) calendar days in which to file this apgdaht p. 11)
The Commissioner hamne-hunded (100) calendar days after receipt to render a decisidoh) (

These time limits may be waived for good caugd. at pp. 7, 11.)

12
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D. Assessment of Plaintifs Exhaustion
1. Plaintiff 's Supplemental Complaint Filings

After filing his original Complaint orNovember 17, 2015, regarding an alleged incident
that occurred on February 28, 20B3aintiff filed three supplements to his Complaieach of
which pertain toalleged incidents that occurradonths after the original fihg date and
approximately one year after the alleged assauMaintiff's first Motion to Supplement
Complaint, filedon March 21, 2016wasgranted undeFederal Rule of Civil Procedure 15(a) as
a matter ofPlaintiff' s right to amend once prior to responsive pleadings being filed. (Doc. 29
pp. 46.) Plaintiffs second and third Motions to Supplemédiied on April 28 and May 23,
2016 respectivelyhave yet to be ruled on, but, like his first supplemeatcerneventsthat
happenedfter he filed hisComplaint. By logical extension, Plaintiff could not have exhausted
his administrative remedies as to ti@v Defendants and clainontained in hisupplemental
pleadings becaustney each concern incidents that occurred aR&intiff filed this lawsit.
Exhaustion here would kemporaly impossible. SeeTerry, 491 F. Appx at 83 (noting that the
only relevant date for determining whether a prisoner exhausted is lveéfdad his original
complaint).

Even so, Plaintiff alleges in his Response tatin fact’ exhausted all his available
administrative remedidsut never received timely appeadlscisions from Defendants. (Doc. 46,
pp. 1, 4.) Under stepne ofTurner, the Court must take Plainti#f version of the facts regarding
exhaustion as true. Thus, taking these facts as true, Plaintiff pursued hisiqggiegafar as
possible under the circumstances and, therefore, exhauste@itdbleadministrative remedies.
However, in their Motion t®ismiss, Defendants argue that Plaintiff did paiperly exhaust his

available administrative remedies to the claims arising from his supplemental complaint

13




pleadings. In support of their argument, Defendants provide an affidaviBlinabeth Bowls,
Chief Counselor and Grievance Coordinator at WEsBies of GDCs grievance SOP, Plainti¢f
grievance history, ancbpies of Plaintiffs grievances(Docs. 41-2—-41-7.)

Because of these conflicting accounts, the Court must procestelptwo of Turner and
make a factual finding to resolve the dispute. Under these findings, the Courtrcdetdérenine
whether Plaintiff exhausted his administrative remedieSurner 541 F.3d at 10833.
Defendants aver, and Plaintiff does not convincinglypaed, that Plaintif could not have
possiblyexhausteds tothe claimsin his supplemental complaint pleadings. (Docl14p.12—

13.) Plaintiffs own pleadings belibis argument that exhaustion wasmavailable”as to the
new Defendants and claintkie b Defendantsuntimely appeals processirgecause Plaintiff
filed the supplements before any grievance could have possibly been exhausted, kekieh ta
minimum of 140 daysFor examplePlaintiff’ s first supplemenéalleges retaliatory placement in
solitary confinementby Defendant Ritter orFebuary 2, 2016 and other retaliation by
Defendants Pratt, Cox, Adams, and Jenkietsveen March 14nd17, 2016, yehe filed his first
supplement dy days lateron March 21, 2016, (doc. 17), well before any appeal could have
beendeemeduntimely processed. Plaintiéf second and third supplemental pleadings are much
the samé In fact, Plaintiff's second supplememvidences thahis appeal of therievance

relating toDefendant Rittés conducthad yet to beexhaustedat the time of filing (Doc. 25,

p. 2.)

® Plaintiff's second supplement, filed approximately five weeks #ferfirst on April 28, 2016, lacks
specific dates as to the allegations contained therein but includes new acsushtietaliation by
Defendant Ritter that presumably occurred after Plaintiff's filedfinst supplemenhaming Ritter as a
new Defendant. (Doc. 25.) Under the SOP, a grievance could not have been exhabatdi/éweek
span. Likewise, in Plaintiff's third supplement, filed on May 23, 2016, heeallegtaliatory conduct by
Defendants Ritter, Adamsnd Jenkins that occurred between April 19 and May 12, 2016, just week
before he filed the supplement and well before any grievance could be exhausted.

14
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Accordingly, Plaintiff's exhaustion argument fails at the secdndherstep because the
record, including Plaintif6 own pleadings, clearly shows he could not have exhausted as to tl
new Defendants and claims arising out of his three supplememtablaint fiings Thus,
Plaintiff failed to exhaushis administrative remedies as to the claims arising from the event
described irPlaintiff' s three suplemental complaint pleadings

Consequently, the Court shoUBRANT this portion of Defendantdviotion to Dismiss
as to DefendantRitter, Pratt, Cox Adams,and Jenkinsand DISMISS without prejudice the
attendantlaimsalleged against them Plaintiff's first supplemenbased orPlaintiff’s failure to
exhaust his administrative remediesFurther, for the same reasonshe Court DENIES
Plaintiff's second and third Motions to Supplemén(Docs. 25, 30.)

2. Plaintiff 's Grievances

Since February 28, 2015, the date of the alleged incident giving rise to this action,

Plaintiff hasfiled elevengrievancesat WSP. (Doc. 44, p. 1.) Defendants aver, and Plaintiff
does not contest, that ortlyree of the elevegrievancs he filed relte to theclaims currently at

issue:GrievanceNumbers 197941, 196772, and 20748Doc. 411, p. 10; Doc. 42, pp. 6-7

e

UJ

(Bowles affidavit noting that only these three grievances address any events or mention gny

Defendantnamed in this lawsuif) Further, Defendants averand the record showsthat only
Grievance Nlmber 197941vas exhausted, whereas GrievancesnNered 26772 and207489
were not appealed(Doc. 411, pp. 11-12;Doc. 412, p. 6-7; Doc. 415, p. 10 {[Grievance

197941 is] effectively close[d]. .[and] not appealabl®.) Plaintiff responds to Defendants

° In addition to exhaustion, Defendants argue that, under Federal Rule ofPivédure 20(a3j,

Plaintiff could not properly proceed jointly against any of the Defendants namdeélaintiff's
supplemental pleadings because the claims against them fail Rule 20(a)(2)al “fetationship” test.
(Doc. 411, pp. 68.) Pretermitting Defendants’ue 20(a)(2) argument as a ground for dismissal,
Plaintiff could not have possibly exhausted his claims as to these Defendants, aadetdey to be
dismissed on this ground. Accordingly, for the reasons discussed iarSebtil,supra this argumenis
moot.

15




exhaustion argumeny stating that he'did in fact exhaustand that any noexhaustion
occurred because DefendaftBd not respontwithin the one-hundrd day appeal time frame
making the grievance proceduftanavailable. (Doc. 46, p.1.) At stepone ofthe Turner
analysis accepting Plaintif6 assertiogthat he“did in fact exhaust andefendants were not
timely processing his grievance appeals, Plaintiff exhaustedatiministrative remedies
available to him as to the two disputed grievancasnbers196772 and 207489. However,
under the more exacting crucible_of Tursesecond step, Plaintiff’claim withers.

Although Plaintiff attached excerptsom his grievancesinddisciplinary reports to his
Response, he does not explain their relevaand an examination of them reveals nothing to

dispute Defendaid contention that claims arising from Grievanagrbers196772 and 207489

were not exhausted. Plaintdfconclusory assertion he exhausted is thus unavailing. Moreovef

Plaintiffs claim that he failed to exhaust becau3efendant made grievance appeals
“unavailable”is equally unavailingbecausehe filed suit as to claims contained (&rievance
Numbers196772 and 207489 prior &verappealing thenat WSR (Doc. 412, p. 6-7; Doc.
41-4,p. 1)

The record, including Plaintif§ own filings, clearly shows that he did not exhabsste
two grievances. Indeed, Plaintiff could not have exhausted Goevdrmber207489 because
he filed this lawsuit a mere two weeks after submittingvhile the entire grievance procedure
takes 140 daysto exhaust. Like Plaintif6 claimslodged in his supplemental complaint
pleadings, exhaustion here would temporaly impossible. Further, the record shows that
Plaintiff did not file an appeal of GrievanceuiMber 196772which necessarily precludes
exhaustion Therefore, as to all claims arising from Grievaneaeniers196772 and 207489,

Plaintiff has failed to exhausand those claims are due to be dismissBdyant 530 F.3d at

16




1378;see alsalrerry, 491 F. Appx at 84 (“Because Smitlfailed to exhaust his administrative

remedies before hrought’ his [lawsuit], dsmissal wagroper.’); Gipson v. Wilcox No. CV

313094, 2015 WL 1757487at *4 (S.D. Ga. Apr17, 2016)(“As Plaintiff did not appeal the
denial of his grievance related to the claims against Defendants, Plaintiff taikeatisfy the
exhaustion requireemnt”’), report and recommendation adoptet015 WL 2219684 (May 11,

2015);accordMorgan v. lvey, No. 5:1:&V-0202, 2013J.S. Dist. LEXIS 156758, *23 (M.D.

Ga. Nov. 1, 2013)“A prisoner must take each required step within the administrative proceg
before filing a complaint in federal count(titations omitteyl

As such, the Court must determine which of Plaigtifflaims were properly exhausted
and preserved in Grievanceuiber 197941and which of Plaintiffs claims aredue to be
dismissed for his failure to exhausteeBock, 549 U.S. at 22324 (an unexhausted claim in the
complaint will not require dismissal of the entire complaint).

3. Adequacy of Plaintiff's Grievances

Defendants largely base their argument that Pldistgffievance areinsufficient on two
grounds. First,Defendants argu¢hat Plaintiff did not specifically name andexhaust his
retaliation and Eighth Amendmeciaims as tdefendantsuedin this action And secondthey
argue Plaintiff didnhot include the facts undginhg his ADA Title Il, excessive force, failur-
intervenedeliberate indifferencgndretaliation claims irhis fully-exhausted grievance.

As to Defendantsfirst basis for finding lack of exhaustion, (doc.-#1p. 16-12), the
PLRA’'s exhaustiomequirementdoes not require Plaintiff to specificaltynentiori Defendants
as the persons agat whom the complaint was mautehis grievance.SeeBock, 549 U.S. at
217, 219 ([N]othing in the [PLRA] imposes aname all defendartsrequirement, and

“exhaustion is noper seinadequate simply because an individual later sued was not named
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the grievances); Toennges v. Ga. Dép of Corr, 600 F. Appx 645, 649 (11th Cir. 2015)

(“Exhaustion of the grievance procedure does not require that every defgledant be

identified by namé); Parzyck v. Prison Heath Serv., 627 F.3d 1215, 1218 (11th Cir. 2040) (

prisoner need not name any particular defendant in a grievance in order to peapeaxgt his
claim.); Sikes 212 F.3dat 1205, 1207 (11th Cir. 2000)The question before us is whether the
8 1997e(a) exhaustion requirement always prohibits a prisoner from suing any defeheiant of
than those named in the administrative grievance the prisoner filed. We think it doges not.”

Rather, a prisoner plaintiff need only providell the relevant information he has,
including the identity of any officials he thinks have wronged him and any witnesSdees
212 F.3d at 1208. A grievance is sufficiamhen it complies with the prisds grievance
procedires and provides notice of a problem such that prison officials have an opportunity
address it internallyBock, 549 U.S. at 204, 218 0enniges600 F. Appx at 649. In pertinent
part the GDC's grievance SOlPequires prisoners to usef@am, which instructs prisoners to
“include specific information concerning your grievance to include dates, namessonger
involved, and witnesses.” (Doc. 41-3, pDc.41-5, p. 1.) Thus,aslong as a prisoner includes
enough specific informatiom his grievanceo apprise prison officialef theissuesothey“have
an opportunity to resolveit, the exhaustion requirement is meBock, 549 U.S. at 204.
Accordingly, because Plaintif6 Grievance Nmber 19794Tontainednumerous specific details
regarding thallegedassauk—including dates, specifically named officausnamed officers and
nurses, relevant facts,and witnesses-Defendants argument that this grievance&as not
exhausted because it failedspecifically name certaidefendantss without merit

However, it is clear from Plainti§ grievancethat he only exhausted his administrative

remedies as tthose claimsalleged in andarising out of Grievance INnber197941 After a
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thorough review othis Grievance an@laintiff’s Canplaint, the Courfinds each of the claims
that survivedfrivolity review were exhausted becaudaintiff sufficiently allegd them in his

only exhausted grievance. Maldonado v. Unnadeféndant648 F. Appx 939, 953 (11th Cir.

2016) (“The exhaustiomequirement, allowing prison officials to address complaints in the first
instance, is satisfied as long as the infsatgievance provides sufficient detail to allow prison
officials to investigate the alleged incidéht.Paryck, 627 F.3d at 1219"Gecton 1997e(dp
exhaustion requiremerg designed to alert prison officials to a problem, not to provide personal
notice to a particular official that he may be ste@nternal punctuation and citations omitted).
The Court will address DefendaneXhawstion arguments as to each of these claims in turn.
a. ADA Title Il Claims

Defendants contend Plaintiff failed to exhaust this claim because Grielamober
207489 lacked specific facts regarding the unsafe walkared/ was never itself appealed.
(Doc. 411, p. 11) While Defendantsightly argue Grievance Nimber 207489 was not
exhaustedthis argument ignores the allegations regarding the unsafe walkway and other AQA
violations contained inPlaintiff's exhausted grievanc®&umber 197941 Specifically, Plaintiff
statedthat the walkway in questiohis completely a safety hazard due to my walking with a cane
[and] walker” has“uneven cracks in [the] ceméhand that Dr. Ferra was called by Defendant
Johnsorregardinga medical‘profile to avoid walking on the challenged walkway. (Doc.-81
p. 1.) Moreover, Plaintiff alleged that Defendaitsrassed hinabout walking on the walkway,
forcedhim out of his*dorm without [his] walkér causing a seizure and then denied him medical
care afer assaulting him. Id. at pp. 1, 6.) Plaintiff further alleged that the abuse occurred
becausecorrectional officer Defendantselieved he lied aboutaving a medical profile that

excluded him from use of the walkwayid.(at p. 7.) Accordingly, Plaintiff exhausted his ADA
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Title 1l claim because his grievance includgtailssufficientto allow investigatiorof the ADA
issues.

b. Excessive Force, Failure to Intervene, and Deliberate
Indifference Claims

Defendants contenthat each othese claims faibecause Grievanceushber 197941
“does not mention amyf the Officer Defendants, arfdils to otherwise describe the individuals
who allegedly took part in this assault(Doc. 411, p. 11.) This contention is utterly without
merit. In the challenged GrievancBlaintiff alleged thaton February 28, 2@l at 07:00, ‘Sgt.
Nunn and three othewhite maleofficers’ removed him from his cell“slammed him, and
physically assaulted hinm medical“with choking[and] elbows to [his] heatall after hehad
already suffered theeizure. (Doc. 415, pp. 1 6.) Further, Plaintifeven acknowledgethat he
did not know the names of tHéhree othefabusing]officers” (Id. at p. 1) Thus,Plaintiff not
only specificallynamed Defendaritiunn in his Grievance, he also apprised prison officials that
three othemwhite male officers joined in the assaulfaking into account thallegations of
severe abuse, Plaintiff provided a reasonable description in GrievanodeN197941 that
sufficiently put prison officials on notice of Plaintiff's Eighth Amendmeninota

Likewise, althoughPlaintiff did not specifically namaurse DefendantBrad and Bennett
in this Grievancghe did alleg the assaultook place inmedicaland was witnessed yb*“two
male nurses and one female nlingho did nothing to stop the attack and laughed as the officers
beat and verbally harassdim. (d.) Afterward, te female nurseeportedly remarked
“[T]herés nothing wrong witfhim].” (Id. at p 6.) Plaintiff also noted thathe nurses were
white, one male nurse had glasses, and the other male nurse had aldgatd.afldition to the

extensive injuriede noted—a bruised eye, throat, and waisipen bleeding; anbeing soaked
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with urine from the seizure-Plaintiff also allegedhat one of the officers placehim in a cell
after the attackvhile he was in thigbviously injuredstate (Id. at pp. 1, 6.)

Given thedetail Plaintiff providedin GrievanceNumber 19794 1Plaintiff exhausted his
Eighth Amendment excessive force, failure to interyemel deliberate indifference claipend
it is disingenuous for Defendants to argue otherwise.

C. Retaliation Claims

Defendants arguehat Plaintiff failed to exhaust his adfation claim because no
grievance concerns these allegations and none ofgpeanificallymention Defendant&ramiak
and Johnson in relation to Plaintgfretaliation claims. (Doc. 41, p. 10.) Although it is true
that Plaintiff did not specificallyallege inexhausted Grievanceusber 197941hat Defendants
Gramiak and Johnson retaliated agamst, this Grievanceffers sufficient detail to put prison
officials on notice that Plaintiff was being retaliatagainst Indeed Plaintiff allegedthat he
notified Defendant Johnson in reference to being harassed by Deféhdantand Lt. Crosby
about using the walkway. (Doc.-%1 p. 1.) Further, Plaintiff stated his pleas for help from the
complainedof harassmentverea “[segue] for theassault he suffered in mediaid noteche
fears more assaults will take placdd. From these allegations, it cannot be said that Plaintiff
failed to put prison officials on notice of homplained of retaliatian Accordingly, this
Grievanceserves tosufficiently exhaust Plaintifé retaliation claims. SeeMaldonado 648 F.
App’'x at953 (holding thagretaliation claim does not fail for lack of exhaustion simply because
the grievance“did not allege a retaliatory motiveand rejectingthat grievances musttate
specific legal theories to properly exhaust Section 1983 claims).

The foregoing analysis of Plaintif Grievance Nmber B7941 reveals thaprison

officials were sufficiently apprisedf those claims the Court found meritorious at frivolity
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reviewto meet the exhaustion requirememhile Plaintiff s claims alleged in his supplemental
complaint filings are due to be dismissed for failure to exhaust, the claims Hi® initial
Complaintwhich survived frivolity review are not. As such, the Couill wontinue its analysis
for Plaintiff s properlyexhausted claims thaDefendantGDC's walkway violateghe ADA,
Defendants Nunmand Kicklightets assault violated the EightAmendment(excessive force)
DefendantBrads lack of help during the assault violated the Eighth Amendn(faritire to
intervene);DefendantdNunn andKicklighter's leaving Plaintiff in a holding cell after the attack
and subjecting him to the unsafe walkwayolated the Eighth Amendment (deliberate
indifference);Defendants Gramia Johnson, anBrad s refusal to helgPlaintiff after the assault
and subjecting him to the unsafe walkwayolated the Eighth Amendment (deliberate
indifference);and Defendants Gramiak and Johnsofailure to stop the abuse Plaintiff suffered
violatedthe First Amendment (retaliatipn

Accordingly, the Court shoul®ENY this portion ofDefendand’ Motion to Dismiss on
exhaustion grounds as to theseticular claims.
I. Defendants’ Assertion of Abandonment

In their Reply to Plaintifis ResponseDefendants argue that Plaintiff has abandoned

thoseclaimswherehe failed toindividually respond to each of Defendankdotion to Dismiss
arguments. (Doc. 52, pp—2.) Specifically, Defendants conterfelaintiff abandonedthose
claims alleged in hisupplemental complairitlings; his deliberate indifference to health and
safety clam regarding the unsafe walkways deliberate indifference to a serious medical need
claim regarding the assaulis ADA Title Il claim; and all of his constitutional @imsthat are

subject to qualified immunity. Id.) However, neithethe Federal Rules of Civil Procedurer
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this Courts Local Rules® requirethe Courtto categoricallyconsider a portion of a motion to
dismiss as unopposed, and the claims thereun@gdabhedwhen the nomimoving party does
not specifically address that portionWhile Plaintiff did not addresseach of Defendants
argumentsn his Responsenedid, contrary to Defendaritassertiondiscuss his ADA claimas
well as several other of Defenddnésgumentsandhe furthermore reiterate“that every claim
is true” (Doc. 46,pp. 1-3.) Thus,Plaintiff clearly demonstrated his opposition to Defendants
Motion.

Moreover, thecase law Defendantsffer in supportof their abandonment argumeist

unhelpful at best, misplaced at worsDefendants citeéGrimes v. Bard of Regents of the

University Sydem of Georgig No. 6:13cv-75, 2014 WL 1268816, at *§S.D. Ga. Mar. 27,

2014), for the proposition thaplaintiff abandoned [Section 1983 claims] where plaintiff failed
to respond to defendahtarguments for dismissal (Doc. 52, pp. 42.) Unlike here where
Plaintiff has allegedeveral claims under twoauss of action, Section 19838nd the ADA the
plaintiff in Grimes allegedclaims undera litany of causes of action, including2 U.S.C. 88§
1981, 1983, 19851986, and 1988; Title IX, Title VII, and state law tort clain@rimes 2014

2014 WL 1268816at *5. TheGrimescourt foundthe plaintiff to have abandoned all her claims

except those alleged under Section 1981 becshesdailed to brief or argue any claim besitles
those brought undehe Section 1981 cause of actidd. In contrast, Plaintiff here specifically
addressed Defendah@rguments toseveral of his claims under Section 1988 well as his

claims under the ADA, in his Response. (Ddi§, pp.1-3.) Unlike the plaintiff in Grimes

Plaintiff actually argued fohnis Section 1983 and ADA causes of action, even iffunfrt

1 |ocal Rule 7.5 simply states that, “[E]ach party opposing a motion shalla@eaiviide a response . . . .
Failure to respond within the applicable time period shall indicatettbee is no opposition to a motion.”
This Local Rule does mgrovide that a plaintiff must respond to each portion of the Motion tmiBssto
indicate that he opposes it. Rather, it only requires a response be filecc&deragiposition to a motion,
a burden Plaintiff met here.
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Defendantsreliance onCoaltion for the Abolition of Marijuana Prohibition v. Citgf

Atlanta 219 F.3d 1301, 1326l1th Cir. 2000)is even more misplacedIn that case, the
Eleventh Circuitupheld the district coud denial of supplemental jurisdictiggremisedon
abandonment grounddd. at 1325-26. Because appellants failed to argue or brief their claim
under the Georgia Constitution before the district court during trial proceedings|etrenth
Circuit heldthey hadabandonedhis claim Id. Thus, that case was not abaitat Defendants
contend occurred herean allegedfailure to respond at the motion to dismiss stagentrary to

Defendantsassertions, @éitherCity of Atlantanor Grimesstand for thgropositionthat in order

to avoid being found to have abandoned certain claamgaintiff must include an itemized

rebuttal response to each of the arguments in a motion to dismiss he or she Bpposes.
Therefore, in this case, particularly taking intmsideration Plaintifs pro sestatus, the

Court finds it prudent to address the merits of Defendantsstantivearguments rather than

treating Plaintiff's claim@&sabandoned.

' The two cases Defendantsecto in their footnoteBrown v. J.P. Turner & Co., No. 1:8V-2649-
JEC, 2011 WL 1882522, at *5 (N.D. Ga. May 17, 2011) and White v. Georgia Department of Mot
Vehicle SafetyNo. 1:06CV-0124TWT-ECS,2006 WL 1466254, at?-2(N.D. Ga. Apr. 17, 2006), are
equally misplaced and distinguishable from the case at bar. (Doc. 52, p. 2 nBrdwim the court
dismissed two of plaintiffs’ four causes of action for fraud under the heightesading requirements of
Federal Rule ofCivil Procedure 9(b), one for common law negligence and the other for négligen
misrepresentation, because plaintiffs’ response failed to addresslal@ferarguments as to geetwo
counts. 2011 WL 188252at *1-2, 5. Here, Defendants’ Motion to Disssiis made under Rule
12(b)(6), not Rule 9(b), and Plaintiff discusses both of his causes of actios Response, unlike the
plaintiffs in Brown.

In White, the court dismissed plaintiff's Title VII claims because she failed to file amespat
all. 2006 WL 1466254at *2. Here, Plaintiff actually filed a Response; thus Defendants’ Motion was
opposed, unlike ilWhite. Furthermore, the excerpt Defendants rely on fkhite, that a “failure to
respond to arguments relating to a claim constitutesdaanent of the claim,” pertained to claims being
dismissed on motions for summary judgme8eeid. at *1 (collecting summary judgment cases). Thus,
given Plaintiff's Response to Defendants’ Motion to Dismiss, none ofdaBes Defendants cite support
dismissal for failure to respond at this stage of litigation.

24




. Plaintiff 's Claims Under Section 1983

A. Eighth Amendment Excessive Force Clais Against Defendants Nunn and
Kicklighter

In order to state a claim for relief under Section 1983, a plaintiff must sabisfy
elements. First, a plaintiff must allege that an act or omission depriveddfisome right,

privilege, or immuity secured by the Constitution or laws of the United Statedale v.

Tallapoosa Gunty, 50 F.3d 1579, 1582 (11th Cir. 1995). Second, a plaintiff must allege that the

act or omission was committed tgyperson acting under color of state lavid.
The Eighth Amendmens proscription against cruel and unusual punishment governs th

amount of force that prison officials are entitled to use against inmates. Camghikks, 169

F.3d 1353, 1374 (11th Cir. 1999). An excessive force claim has two requasis: an objective

and a subjective component. Sims v. Mashburn, 25 F.3d 980, 983 (11th Cir. 1994). In ordef

satisfy the objective component, the inmate must show that the prison aficeduct was

“sufficiently serious. Farmer v. Brenngrbll U.S. 825, 834 (1994) (quoting Wilson v. Seiter

501 U.S. 294, 298 (1991)). The subjective component requires a showing that the force u
was"“maliciously and sadistically for the very purpose of causing haather tharfa good faith

effort to mantain or restore disciplineé. Whitley v. Albers, 475 U.S. 312, 3201 (1986). In

order to determine whether the force was used for the malicious and sadistic purqenss g
harm or whether the force was applied in good faith, courts consider kbwirfgj factors: the
need for the exercise of force, the relationship between the need for forces dot¢happlied,
the extent of injury that the inmate suffered, the extent of the threat to the clagaff and
other inmates, and any efforts taken to temper the severity of a forceful resdkeky v.

Okaloosa Cty. Bd. of Cty. Comimns, 456 F. Appx 845, 848 (11th Cir. 2012) (quotirkgennell v.

Gilstrap 559 F.3d 1212, 1217 (11th Cir. 2009)).
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Defendants do nassertPlaintiff failed to state aexcessive forcelaim, (dbc. 411), nor
do they oppossuch aclaim on qualified immunitygrounds, id. at p. 34 n.22*? This Court
previously found Plaintiff successfully alleged a plausible excesBvee claim against
DefendantdNunn and Kicklighter (Doc. 12, p. 11.) In pertinent paRlaintiff alleges in his
Complaint that these Defendants jerked him away from his walking impairment devicg
handcuffed him, restrained him in the prison infirmary, and proceeded to beat him witiiout &
provocation or other reason. (Doc. 1, pp. 5, 7.) AccordiigJbintiff’'s excessive force claims
against Defendants Nunn and Kicklighséall proceed

B. Eighth Amendment Failure to Intervene Claim Against DefendantBrad

“[A]n officer can be liable for failing tantervene when another officer uses excessive

force” Priester v. City of Riviera Beacl208 F.3d 919, 924 (11th Cir. 2000]Iff a police

officer, whether supervisory or not, fails or refuses to intervene wieemstitutional violation
such as an unpvoked beating takes place in his presence, the officer is directly liable[.]

(alterations in original) (citinggnsley v. Soper, 142 F.3d 1402, 1408 (11th Cir. 1998))).

“This liability, however, only arises when the officer is in a position to interaedefails to do

S0.” 1d.; see alsd&eating v. City of Miamj 598 F.3d 753, 764 (11th Cir. 2010) (explaining that a

direct failure to intervene claifirequir[es] the allegations to include facts showing the necessity
or real opportunity for thedefendanwfficers to intervene in a fellow offices unlawful
conduct). The duty to intervene has been found applicable to prison niMsesy v. ParraNo.
5:13¢v-316RH-GRJ, 2015 U.S. Dist. LEXIS 176468, at *11® (N.D. Fla. Dec. 18, 2015);

seealso Durham v. NuMan, 97 F.3d 862, 868 (6th Cir. 199@inding a duty and noting that the

nurse cald have directed the hospital security officers to stop their attackuld have called

12 Although Defendants’ Motion to Dismiss was filed to “dismiss all claims asseriadtff]s action,”
(doc. 41), they do not assert in their supporting Memorandum of ldaw,41-1), that Plaintiff failed to
plausibly state an excessive force claim and only opthoselaim on exhaustion grounds.
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for other security to arrive, rather than idly watching the attaé&ld). However, if there is no
underlying use of excessive force, another officer has no obligation to interveeesh&w v.
Lister, 556 F.3d 1283, 1294 (11th Cir. 2009).

Defendants argue that Plaintiff has failed to stafailare to intervene clainaganst
DefendantBrad becauséhe doesot assert thahe nursewitnessed owas otherwise aware of
the assaultinderlying Plaintiffs excessive force claifi. (Doc. 411, p. 18.) Thus, Defendants
also contendPlaintiff has failed to allege thatdlendanBradwasin a position to intervene(ld.
at p. 19.) Defendantsargumentsorder on frivolity. In his Complaint, Plaintiff alleges that the
assault occurretin medical and thatDefendanBrad laughed at and mocked him while he was
“being asaulted! (Doc. 1, p. 5, 6.) He also allegethat DefendanBrad“proceeded to allow
officersto remove [himfrom medical: (Id. at p. 6.) Although Plaintiff does nekplicitly state
Defendant Bradailed to intervene on his behalf upon witnessing ahegedexcessive use of
force such a claim is implicit in Plaintif Complaint. Moreover, contrary to Defendsint
contentions, Plaintiff cle&r alleges that Defendant Bradtnessed the assauithile it occurred
in the prison$ medical infirmary.

Construing Plaintiffs Complaint liberally and in the light most favorable to him, Plaintiff
has successfully stated a failure to intervene claim against Defendant Brad. Tieecoaffect
of Plaintiff's allegations concerning Defend&rads conductsupports an inference thia¢ was
in a position to interveni| the use of excessive forget failed to do so. Accordingly, the Court

shouldDENY this portion of Defendantd/otion to Dismiss as t@efendant Brad.

13 As an initial matter, Defendants state the incorrect legal standardafotifPs failure to intervene
claim. Defendants citeo Caldwell v. Warden, FCI Talladeg@48 F.3d 1090, 1099 (11th Cir. 2014),
which is acase involving dailure to protect claim, for the elements of a failure to intervelaem.
Although these are related Eighth Amendment claims, they haeeedif pecise standards and apply to
different fact situations. The failure to intervene standard applies whgrison official declines to
intervene in another officer’'s use of excessive fofeeestey 208 F.3d at 924. To the extent possible, the
Court will construe and apply Defendants’ arguments under the propkestagaard.
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C. Eighth Amendment Deliberate Indifference to Serious Medical Needs Claims
The standard for cruel and unusual punishment in the medical care context, embodieq

the principles expressed Mstelle v. Gamble429 U.S. 97, 104 (1976), is whether a prison

official exhibits a deliberate indifference to the serious medical needs ofreatein Farmer
511U.S. at 828. Howevef,not every claim by a prisoner that he has not received adequat

medical treatment states a violation of the Eighthendment.” Harris v. Thigpen, 941 F.2d

1495, 1505 (11th Cir. 1991) (quotiritstelle 429 U.S. at 105). Rathé@an inmate must allege

acts or omissions sufficiently harmful to evidence deliberate indifferemeerious medical

needs. Hill v. DeKalb Redl Youth Det. Ctr., 40 F.3d 1176, 1186 (11th Cir. 19%A)erruled on
other grounds bydope v. Pelzer536 U.S. 730 (2002).

Thus, in order to prove a deliberate indifference to medical care claim, a pnsose
(1) “satisfy the objective component Ishhowing that [he] had a serious medical riedd)
“satisfy the subjective component by showing that the prison official actéd deliberate
indifference to [his] serious medical née@dnd (3) “show that the injury was caused by the

defendant wrongfulconduct.” Goebert v. Lee Qunty, 510 F.3d 1312, 1326 (11th Cir. 2007).

As to the first, objective component, a medical need is seriou$'tias been diagnosed by a
physician as mandating treatment or [is] one that is so obvious that even aslayvpeuld
easily recognize the necessity for a dod@ttentiori” Id. (quotingHill, 40 F.3d at 1187)In
either case, the medical need must'bee that, if left unattendedposes a substantial risk of

serious harmi: Farrow v. West, 320 F.3d 1235, 1246 (11th Cir. 2003) (qudtemgner 511

U.S. at 833 Under the second, subjective component, the Eleventh Circuit has consisten
required that'a defendant know of and disregard an excessive risk to an isntetalth and

safety! Haney v. City ofCumming 69 F.3d 1098, 1102 (11th Cir. 1995)The subjective
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componenthereforerequires an inmate to provgl) subjective knowledge of a risk of serious
harm; (2) disregard of that risk; (3) by conduct that is more than mere negligedelton v.
Abston, 841 F.3d 1207, 1223 (11th Cir. 2015).

“Conduct that is more than mere negligence includes: (1) grossly inaelegquet (2) a
decision to take an easier but less efficacious course of treatment; aneld{8l care that is so

cursory as to amounb tno treatment at dll. Bingham v. Thomas, 654 F.3d 1171, 1176 (11th

Cir. 2011). Additionally, a defendant whdelays necessary treatment for froadical reasoris
or “knowingly interfere[s] with a physicias prescribed course of treatmiemhay exhibit
deliberate indifference. Id. (citations omitted). Howeverdeliberate indifference is not
established when an inmate receives medical care;may have desired different modes of

treatment. Hamm v. DeKalb County, 774 F.2d 1567, 1575 (11th Cir. 1985).

Defendants contend Plaintigf claim for deliberate indifference to serious medical needs
fails to show both a serious medical need and deliberate indifference by Dedeioddnait need.
(Doc. 414, p. 24.) They also contend Plaintiff fails to establish causatidr). The Court will
first assess whether Plaintstfficiently allegesa serious medical need his Complaint. The
Court will then assess whether Plaingffallegations could establistausation and whether
Defendants were delibstely indifferent to that risk

1. Serious Medical Needs
In his Complaint, Plaintiff allegethat following the assaul-which left him soiled in

urine, blood, and feces and left him with visible bruising around his eye, neck, and othef partg

% In Melton, the Eleventh Circuit addressed a discrepancy regarding the precise languhge of

deliberate indifference standard. 841 F.3d at 1223 n.2. As to thetbird, on negligence, sorearlier
cases had required a showing of “conduct that is more than gross negligeacesoebert510 F.3d at
1327, while others had only required a showing of “conduct that is more than mere negligence
McElligott v. Foley, 182 F.3d 1248, 1255 (11th Cir. 1999). Mmwton Court directly addressed this
issue and decided that, consonant widnmer plaintiffs need only show conduct that is more there
negligence. 841 F.3d at 1223, 1223 n.2. Accordingly, tbigtGvill use the mere negligence standard.
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his body as well as a swollen grei#he was placed into solitary confinement without receiving
any medical attention (Doc. 1, pp. 56.) These factually specific allegations give rise to the
inference that Plaintiff was in such a state of harm following theeall@gsaulthat his outward
appearance would easily allow a lay person to recognize the neadlfatois attention. The
extensivephysical injuriesPlaintiff alleged in his Complaint, taken as true and construed in hig
favor, are sufficiently seriouso establish the objective component of tigim. Seelloyd v.
Van Tassell 318 F. Appx 755, 759 (11th Cir. 2009y (Ve have noted that broken bones and
bleeding cuts are serious medical needs that require medical attention witlsiri) holuHill , 40
F.3d at 1189no serious medical need found where plaintiff failed to allegatinued bleeding
that would signify an rgent or emergency situatiogn Here, Plaintiff noted that, in addition to
his visible bruising, he was covered in blood and othetilfpdluids, which could signify an
urgent situation needing medical attentithrus his allegations meet the objective component.
2. DefendantsNunn, Kicklighter, and Brad

Plaintiff alleges that Defendantdunn and Kicklighterremoved him from medical
following their assault of hinthereand took him to solitary confinement without ever allowing
him to receive treatmen{doc. 1, pp. 5, 6)and that DefendarBrad mocked him and allowed
him to be removed from medical without treatment, (doc. 1, p. Bgintiff was then left
shackled in the solitary confinement holding delt two hours. Id. at pp. 5, 7.) Because
Plaintiff has alleged thahese Defendants either participated in or witnessed the aasdle
alleged resultant injurieshe has adiged that they hatlsubjective knowledge dfis serious
medical needs’ See Bingham 654 F.3d at 1176.The reasonable inference from these

allegations is thathese thre®efendants weren the same room as Plaintiff ameere directly
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aware ofhis condition'® Additionally, because Plaintiff has alleged that these Defendants di
nothing to treat or assess the severity ofiijigries, he has alleged that th&disregarfled that
risk.” Id. Finally,because Plaintif§ allegations indicate thatebe Defendants did nothingadl

to treat the injuries he suffered during the assaulhdsealleged that theficonduct was more
than mere negligence. See id.(failing to provide any treatment at all can estabtsinduct
beyondmere negligence).

Defendantscontend that Plaiift fails to establish a causal connection betwées
injuries and Defendarnitslleged wrongful conduct because the allegations in his Complaint dg
not showa serious medical need thiat Defendants wrongfully ignored such a need. (Dod,41
p. 27.) However, as shown above, Plaintiffs Complaint, taken as true and construeavomis f
establiskesthat he had a serious medical need andttiege Defendantacted with deliberate
indifferenceto that need.Thus Plaintiffhas stated a plausible claim. Accordinglye Court
should DENY this portion of DefendantsMotion to Dismiss as toDefendants Nunn
Kicklighter, andBrad.

3. Defendants Gramiak and Johnson

Defendants contendhat, becausePlaintiff fails to allegeDefendantsGramiak and
Johnsonwere even aware of his injuries, fals to allege that they diggarded his condition
with sufficiently negligent conduct. Although Plaintfffates that these Defendantgynored his
pleas for assistan¢e(doc 1, p.6), further examination oPlaintiff s Complaint reveals th#tis
allegation was made in conjunction with his claims abetdliation andhe unsafe walkway
rather than his claims abonibt receiving any medical card.ikewise, Plaintiff’s allegation that
no “[aldministrative officiat” were willing to get a visualof his injurieswas not made in

conjunction with any allegations pertaining to Defendants Gramiak and Josiognduct in this

> Moreover, Plaintiff alleges that his injuries were “clearly visible.” (Do@.®5.)
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case. (Id.) In light of Plaintiff s specific allegationsagainstthese Defendantsegarding the
unsafe walkwaythis generalized claim does nsihiow that theyhad the requisite subjective
knowledge of his medical needs. Moreover, unkkéh DefendantsNunn, Kicklighter, and
Brad Plaintiff does not allege that Defemds Gramiak and Johnson were involved in or present
during the assaultthat occurredin medical. Therefore, Plaintiff fails to show that these
Defendants were deliberately indifferent to the injuries he suffered frioen assault.
Accordingly, the Court lould GRANT this portion of DefendantaViotion to Dismiss as to
Defendants Gramiak and Johnson @i8&MISS Plaintiff's deliberate indifference to medical
needs claim against them.

D. Eighth Amendment Deliberate Indifference to Health and Safety Claira

The cruel and unusual punishment standard of the Eighth Amenditsentequires
prison officials to“ensure that inmates receive adequate food, clothing, shelter, and medigq
care’ Farmer 511 U.S. at 832 Generally speaking, howevéiprison conditiongise to the
level of an Eighth Amendment violation only when they involve the wanton and unnecessg

infliction of pain’ Chandler v. Crosby, 379 F.3d 1278, 1289 (11th Cir. 2004) (quatatiah

citation omitted). Thus, not all deficiencies and inadequacies in prison conditions amount tg

violation of a prisonés constitutional rights.Rhodes v. Chapman, 452 U.S. 337, 349 (1981).

The Constitution does not mandate comfortable pristthsPrison conditions violate the Eighth
Amendment only when the prisoner is deprived*‘thfe minimal civilized measure of life
necessities. 1d. at 347. The prisoner must show that “@xtremé condition “pose[d] an
unreasonable risk of serious damage to his future health or s&bhandley 379 F.3d at 1289

(quaations and citation omitted) However, fclontemporary standards of decency must be
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brought to bear in determining whether a punishment is cruel and uhiuBaais v. Perrin170
F.3d 1312, 1316 (11th Cir. 1999).
The Eighth Amendment requires prisoniatils to take reasonable measures to ensure

the safety of inmatesFarmer 511 U.S. at 833. This right to safety is violated when prison

officials show a deliberate indifference to a substantial risk of serious I@anter v. Galloway

352 F.3d 1346, 1349 (11th Cir. 2003) (citirgrmer 511 U.S. at 828kee alsd-armer 511 U.S.

at 837(a prison official isiable under the Eighth Amendment wh&he official knows of and
disregards an excessive risk to inmate health or safetyWhile an inmate need not await a
tragic event before seeking relief, . . . he must at the very least show that @nooidiis
confinement poses an unreasonable risk of serious damage to his future health dr safg
Chandler,379 F.3d at1289-90(intemal quotation marks and citations omitted). In order to
prevail on such a claina plaintiff must“allege facts sufficient to shoWl) a substantial risk of
serious harm; (2) the defenddndgliberate indifferenceo that risk; and (3) causatidrbetween

the defendant’s acts or omissions and the alleged constitutional deprivati@y.Rhilbin, 835

F.3d 1302, 1307 (11th Cir. 2016) (quotihtple 50 F.3dat 1582. Hence a deliberate
indifferenceto health and safetglaim hasboth an objectivandsubjective elementChander
379 F.3d at 1289, 1296-97.

The Court assesses the first elemeat substantial risk of serious harsunder an
objective standardld. The objective componenf a deliberate indifference claim is contextual
and requires glaintiff to show that the issue he complains of is sufficiently serious to violate thg

Eighth Amendment._ Hudson v. McMillian, 503 U.S. 1, 8 (19¥)andler,379 F.3dat 1289.

The Court assesses the second elemdntendantsdeliberate indifference to a substantial risk

of serious harm-under a subjective standatlat has three component§1l) subjective
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knowledge of a risk of serious harm; (2) disregard of that risk; (3) by conduct thatasman
mere negligencé. Farrov, 320 F.3d at 124%citing McElligott, 182 F.3dat 1255). The
“subjective knowledge of a risk of serious hagamponent requires a defendant to heactual
knowledge that an inmate faced a substantial risk of serious Har@dlfiwell 748 F.3d aL099
(citing Farmer511 U.S. at 837) Thus, puttinghese twaelements togethethe Eleventh Circuit
has statethat“[a] prisonofficial’s deliberate indifference to a known, substantial risk of serious

harm to an inmate violates the Eighth Amendnier¥larsh v. Butler County, 268 F.3d 1014,

1028 (11th Cir. 2001) (en banc).

Defendants argue that Plaintiff fails to establish both the objective andctbubije
elements necessary to state a deliberate indifference to health and safety claon. 44D
pp. 2024.) The Court will first assess whether Plairisffcontentions taken as true and
construed in his favorsufficiently allegethat the unsafe walkwayosed a substantial risk of
serious harmas contemplated by the Eighth Amendment. The Court kelh tassess whether
Plaintiff' s allegations coulglausibly establish thaDefendants were deliberately indifferent to
that risk.

1. Substantial Risk of Serious Harm

Defendants contend Plaintif allegations regarding the allegedly unsafe walkwtnat
it has threench cracks in the floor, forinch screws protruding from the ceiling and floor,
outwardhanging screws, steep declined areas, and no safety barriers, (doc. Hop. 67,

p. 3)—do not satisfy the substantial risk of serious harm eleMerfboc. 411, pp. 2:22.)

16 Citing to one notbinding district court case, Defendants assert this claim fails at thedfurésitause
the unsafe walkway is “presumably used . . . by correctional officersisahds not a “condition unique

to [Plaintiff's] confinement.” (Doc. 41, p. 21 n.11.) However, the reasonable inference from Plaintiff's
Complaint and supplemental filings is that the subject walkway ig oséd by prisoners, because
Plaintiff asserts that Defendants force him to use it, (doc. 1, p. 6), refersas a“security loop,”
(doc.17, p. 2), asserts that other inmates have been injured usimd)jta6d contends that officers
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Further, they contend Plaintiff fails to adequately desalbthe characteristics dhe walkway
such as the ceiling height or grade of the in¢lioestate a claim(ld.) In support, Defendants
point to several cuit court cases thébund slippery or wet floor conditions insufficient to state

an Eighth Amendment claim(ld. (citing e.g, Reynolds v. Powell, 370 F.3d 1028, 1030th

Cir. 2004) (slippery condition arising from standing water in prison shower did not pos
substantial risk of serious harm to inmate on crutches who had warned prison emlatybes t
was at heighteneassk of falling).)

Taken togetheand construed in his favdrlaintiff's allegations regarding the walkway
establish a possible substantial risk of serious harm. Unlikeraly wet floor, Plaintiff sets
forth several allegationabout the walkwayhat combine toshowit poses a substantial risk of
serious harm to a disabled inmatho must use a mobility impairment devicedmbulateand

has fallen on the walkway before, (doc. 1, p. 6eeWilson v. Weiney 43 F. Appx 982, 987

(7th Cir. 2002)(district court erred in grantinthe defendans motion for summary judgment
where prisoner had requested but not received photugjrap stairwell in discovery because
“from [a photograph of the stairwell] a fdatder could draw an inference as to the obviousness

[or lack thereof] of the risk the stairs posed to inmates on cruichHasst v. Agnos, 152 F.3d

1124 1128-29 (9th Cir. 1998) folding that a triable issue of fact existed the detainés
constitutional claimwhere thedetaineeplaintiff, who had to use crutcheallegedthat prison
officials refused to providédim with adequate showeaccessibilityaccommodations Hall v.
Moore, No. 3:14cv140/MCR/CJK, 2015 WL 9946410, at-88(N.D. Fla. Dec. 29, 2015)
(finding mobility impaired prisones claim that requiring him to use the staitseateda

substantial risk of serious har@s to him establishedthe objective prongof an Eighth

threaten him with punishment if he does not go into the ladpat(p. 3). In his Response, Plaintiff also
notes that only prisoners use the unsafe walkway. (Doc. 46, p. 2.) Accordingly, Dedetidashold
argument on this basis is without merit.
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Amendment claim}’ Plaintiff sufficiently alleges an unreasonable risk of serious harm by
assertinghat prison officialsforced him, a disabled inmateo traverse a walkwafraught with
safety hazarden which he had previously fallen amgured himself Contemporary standards
of decency, as codified in the AD&nd announceth cases like thoseited herein compel the
conclusion that subjecting disabled inmates to such conditions without safety
accommodations constitutes an unreasonable risk of serious harm.
2. Defendants Gramiak and Johnson

Defendants contend thatven if Plaintiff notified Defendants Gramiak and Johnson
about the unsafe features of the walkway, he cannot state a claim becausdubresto respond
to these concerns was at most negligent. (Dod.,,4123) They also argue that his allegation
aboutnotifying these Defendants is conclusory, unsuppdotetacts, and should not be entitled
to the presumption of truth.Id() In his Complaint, Plaintiff alleges that Defenda@isamiak
and Johnsofignored [his]pleas for assistantavith respect to other officergtalitorily forcing
him to use the unsafwalkwayand the resulting hand injury he suffeféd (Doc. 1, p. 6.)
Although tis allegatiorcould have been more clearly draftgdjen the context in which it was
made,it supports the inference thatdlendantsGramiak and Johnsdradpersonaknowledge of
the unsafe walkway andisregarded that risky doing nothing. At this stage of litigation, it

cannot be saids a matter of lawhat the decisionof Defendants Gramiak and Johnsin

" See alsd.aFaut v. Smith834 F.2d 389, 39®4 (4th Cir. 1987) (finding that the failure of prison
officials to accommodatend ensure that mobiliynpaired inmates had accessible toilet facilities
resulted in the violation of the prisoner’s constitutional righlshnson v. Smith, No. 9:63V-1050
(FJS/DEP), 2006 WL 1843292, at-*8(N.D.N.Y. June 29, 2006) (concluding tlaat issue of fact exists
as to whether a deteriorating and bubbling gym floor created a substishti serious harm to plaintiff
who suffered from an ankle injury).

18 plaintiff's Supplemental Complaint also alleges he notified Supervisefgridats that other officers
were forcing him to use the unsafe walkway “in such defiance to [his] disabititysafiety” but was
ignored. (Doc. 17, p. 3.)
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entirely ignorethis disabled Plaintifls concerns about and injury from ahlegedly unsafe

walkwaywasonly mere negligenceSeeAncata v. Prison Health Servs., Inc., 769 F.2d 700, 704

(11th Cir. 1985) {[K]nowledge of the need for medical care and intentional refusal to providg
that care has consistently Ineeheld to surpass negligence and constitute deliberate
indifference”) (citations omitted). Moreover, Frost holdsthat declining to provide a disalle
detaineeany accommodatiogan suffice to state a claim fdeliberate indifferenceinder the
Eighth Amendment standaapplicableto prisoners 152 F.3d at 128-29 ({Prison officials]
were deliberatelyindifferent in failing to provide any accommodations whatsoéyer.
Accordingly, the Court shoul@ENY this portion of DefendantsMotion to Dismiss as to
Defendants Gramiak and Johnson.

However, in light of Plaintiff being moved from WSP to GSP, (doc. 59), the Court shoul
DISMISS as moothis Eighth Amendmentlaims against Defendants Gramiakd Johnson for

injunctive relief regarding the unsafe walkway. Friends of Everglades v. S. Btar Wigmt.

Dist., 570 F.3d 1210, 1216 (11th Cir. 2009) (internal quotation marks omitted) (“An issue
moot when it no longer presents a live controversy with respect to which the courvean g

meaningful relief.”);seeWahl v. Mclver, 773 F.2d 1169, 11434 (11th Cir. 1985) (per curiam)

(finding prisoner’s conditions of confinement claim for injunctive relief mooabse he was
transferred to a differerficility during the course of litigation).
3. DefendantsNunn, Kickl ighter, and Brad
Defendants contend th&laintiff fails to satisfy the subjective deliberate indifference
prong as toDefendarg Nunn, Kicklighter, or Bradpbecause he fsi to allege that they were
personally aware of the allegedly unsafe walkway. (Do€l,4d. 23.) A thorough review of

Plaintiff s Complaint, (doc. 1), and Supplemental Complaint, (doc. 17), showR|#natiff fails
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to allege any facts which could establish that these Defentiadtshe requisite subjective
knowledge of his specific concerns about the walkWaynlike with Defendantsramiak and
JohnsonPlaintiff does not allege that he ever notified Defenslahinn, Kicklighter, or Bracf
the risk the walkway posed to hion otherwise pleafacts showingheir personal involvaent
with the unsafe walkwaxgllegations Accordingly, the Court shoul&RANT this portion of
DefendantsMotion to Dismiss as to Defendants Nuickli ghter, and Brad andDI SMISS the
deliberate indifference to health and safety claim alleged against these thregabDtsfen

E. First Amendment Failure to Stop Claims Against Defendants Gramiak and
Johnson

“It is an established principle of constitutional law that an inmat®msidered to be
exercising his First Amendment right of freedom of speech when he complainspostires

administrators about the conditions of his confinemier®’'Bryant v. Finch, 637 F.3d 1207,

1212 (11th Cir. 2011). It is also established thatremate may maintain a cause of action
against prison administrators who retaliate against him for making such campldir{quoting

Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir. 2008) (internal citation and punctuatio

omitted)). “To establish a First Amendment retaliation claim, a prisoner need not allege tf
violation of an additional separate and distinct constitutional right; instead, rihefcine claim

is that the prisoner is being retaliated against for exercising his right tepeeeli. O’Bryant,

637 F.3d at 1212.To prevail, the inmate must establish these elements: (1) his speech w
constitutionally protected; (2) the inmate suffered adverse action sucth¢hadministratos
allegedly retaliatory conduct would likely deter a par®f ordinary firmness from engaging in

such speech; and (3) there is a causal relationship between the retaliatony aacti the

19 At frivolity review, the Court forewarned Plaintiff that he would need to showesparsonal

involvement or causal connection between Defendants and the allegedly unsafe walkwagr ito ord
maintain his deliberate indifference to health and safety claimoc.(D2, p. 16.) With respect to
Defendants Nunn, Kicklighter, and Brad, Plaintiff failed toch#eat warning.
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protected speech.Mosley, 532 F.3d at 1276 (citing Bennett v. Hendrix, 423 F.3d 1247, 1250

1254 (11th Cir. 2005)).
Moreower, Section 1983 liability must be based on something more than a defendan

supervisory position or a theory mdspondeat superior Bryant v. Jones, 575 F.3d 1281, 1299

(11th Cir. 2009); Braddy v. Fla. Dapof Labor & Empt Sec, 133 F.3d 797, 801 (11th Cir.

1998). A supervisor may be liable only through personal participation in the allegg
constitutional violation or when there is a causal connection between the superetsaiuct

and the alleged violationsld. at 802. “To state a claim agast a supervisory defendant, the
plaintiff must allege (1) the supervissr personal involvement in the violation of his
constitutional rights, (2) the existence of a custom or policy that resulted in rdtdibe
indifference to the plaintif6 constitutioal rights, (3) facts supporting an inference that the
supervisor directed the unlawful action or knowingly failed to prevent it, oa (history of

widespread abuse that put the supervisor on notice of an alleged deprivation that hesthém fail

correct” Barr v. Gee437 F. Appx 865, 875 (11th Cir. 201X¥iting West v. Tillman 496 F.3d

1321, 1328-29 (11th Cir. 2007)).

Defendants contend Plaintiff fails to show thatsuffered adversetaliatoryactionand
fails to showa causal connection betweleis protected speech and tikeged retaliatory action.
(Doc. 411, p. 13) Defendants further contend that Plaintiff fails to plead facts suftitoeimold
DefendantsGramiak and Johnsoiable in their supervisory positiongor the wrongful
retaliabry conduct of other officers. Id. at p. 14.) Plaintiff argues in his Response that
chronological log he has submitted shadiscausalrelationship betweehis protected activity

and the adverse retaliatory conduct he has suffered. (Doc. 46, p. 4.)
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At the frivolity review stage, this Court identified a viable retaliation claim a&fain
DefendantsGramiak and Johnsorhowever,upon further consideration and in light of the
allegations Plaintiff set forth in his first Supplemental Complaint, thertCmds that Plaintiff
has instead plausibly alleged a failurestopclaim against Defendan€ramiak and Johnsof?f.
Although the facts supporting each claim are the santieat Plaintiff complains of a failure to
stop anothes retaliatory conducflaintiff's assertionsare more appropriately styled asadlire
to stopclaim with respect to Defendan@Gramiak and Johnsamnd their alleged inactionin his
Complaint, Plaintiff stateDefendantsGramiak and Johnsohave “ignore[d] his pleas for
assistancewith the retaliatory death threats and harassrettegan occurring after he filed
his grievancepertaining to the assault. (Doc. 1, p. &urther, in his Supplemental Complaint,
Plaintiff alleges that hénotified Defendants Gramiak ad@hnson”about other prison officials
retaliating against him by forcing him to use the unsafe walkaray threatening him with
solitary confinementyutthese Defendantgnored him. (Doc. 17, p. 1, 3.)

As discussed aboven officer can bélirectly liable for failing to intervene when another
officer commits a constitutional violation.Ensley 142 F.3d at 140608 (11th Cir. 1998)
(citation omitted. In the First Amendment context, when such a claim is alleged under a theo
of supervisory liability a plaintiff must showonly that the supervisof (1) [had] the ability to
preventor discontinue a known constitutional violation by exercising his or her authority ove
the subordinate wha@ommits the constitutional violation, an@) subsequently f4de&d] to

exercise that authority to stop’itKeating 598 F.3d at 765 (citing Gonzalez v. Reno, 325 F.3d

1228, 1234 (11th Cir. 2003)equiring only allegations of ‘eccausal connection between actions

2 In light of Plaintiff's allegations in his Supplemental Complaint, (dd®), and his right to amend in
response to a Motion to Dismiss, Fed. R. Civ. P. 15(a)(1)(B), the Court fiaikiifPs allegations are
more properly couched asfailure to stop claim under the First Amendment rather than a retaliatio
claim.
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of the supervising official and the alleged constitutionalation”). While a supervisoryailure
to stop claim is similar to a direct failure to intervene cldahm,difference between théthes in
the position and authority of the defendant with respect to the person who commits t
constitutional violatio.” 1d. Further,unlike a direct failure to intervene claim, a plaintiff need
not show the fiecessity pbreal opportunity” for the supervisory defendant to intervene in anothe;
officer's unlawful conduct when stating a failure to stop claim under a supervisory liability
theory. Id. at 764—65.

Here, thefacts plausibly show that Defendants Gramiak and Johnson had knowledge
the alleged retaliation yet did nothing to preventRtaintiff was ignoreddespite himpleading
to DefendantsGramiak and Johnsdior helpin stoppingother officers retaliationagainst him
for filing grievances (Docl, p.6; Doc. 17, p. 1,3.) Accepting Plaintiffs allegations as true
and construing them in the light most favorable to hmsets forth a plausible failure to stop
claim against DefendantGramiak and JohnsonA reasonable inference can be drawn from
these allegations that these Defendants, Wagsheh Deputy Warden respectivelffhad the
ability to preventor discontinuea known constitutional violatiofi Keating 598 F.3d at 765,
because Plaintiff had notified them of the retaliation and because the abilitgpntool
subordinate officetondud is implicit in the Warden and Deputy Warden positiobg&ewise,
Plaintiff s claim that they ignored hinshows that Defendant&ramiak and Johnson
“subsequently failled] to exerciggheir] authority” id., to stop the retaliation. Thus, their
allegedinaction in the face of Plaintii pleas for help caused the First Amendment violations.
Seeid.; Gonzalez 325 F.3d at 1235 (explaining that causatiam be shown by facts which
support an inference that the superviskmew that the subordinates wowddt unlawfully and

failed to stop them from doing so(citation omitted).
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Therefore because Plaintiff alleges that he notified Defend@mgsniak and Johnsawf
the alleged retaliatory acts he suffeedter filing his grielanceand they did nothing to prevent
these retaliatory actfrom occurring furtherPlaintiff has plausibly tated aFirst Amendment
failure to stop claim under a theory of supervisory liahilibAccordingly, the Court should
DENY this portion of Defendants’ Motion to Dismiss as to Defendants Gramiak and Jdfinson.
V. Plaintiff 's ADA Claims Against the GDC

Under Title 1l of the ADA, public entities are prohibited from discriminatirggiast
individuals with disabilities or denying them services because of their disabifte®42 U.S.C.
§ 12132. “Only public entities are liable for violations of Title Il of the ADA.Edison v.
Douberly 604 F.3d 1307, 1308 (11th Cir. 201(tate prisons are public entities for purposes of

the ADA. Pa. Dept of Corr. v. Yeskey, 524 U.S. 206, 210 (1998J0 state a claim of

discrimination under Title Il, a claimant must prove:

() that he is a qualified individual with a disability; and (2) that he was either
excluded from participation in or denied the benefits of a public &ntgrvices,
programs, or activities, or was otherwise discriminated against by the public
entity; and (3) that the exclusion, denial of benefit, or discrimination was by
reason of the plaintif§ disability.

Bircoll v. Miami-Dade Gunty, 480 F.3d 1072, 1083 (11th Cir. 2007) (citing 42 U.S.C. § 12132)

Public entities must make reasonable modifications to their policies, geacbr procedures
when necessary to avoid discrimination on the basis of a disability unless making t
modifications would “fundamentally alter the nature of the service[s], program[s], or

activitfies]” 28 C.F.R. 8 35.130(b)(7)An ADA claim against a prisohmay proceedn the

2L Because the Court did not discuss this particular First Amendment ciaits prior Report and

Recommendation, (doc. 12), the Court will allow Defendants fourteen (14) daystlie date of this
Order to file a motion to dismiss on this specific claim, should thesheose. However, the Court finds
Plaintiff sufficiently exhausted this claim in Grievance Numb@r941 for the same reasons it found his
retaliation clam exhausted.Seesupra §1.D.3. The highly similar nature of these two First Amendment
claims and the identical allegations giving rise to each impart noticeisuoffto meet the exhaustion bar.
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theory that it failed to reasonably accommotidabe plaintiff. Lonergan v Fla. Dept of Corr,

623 F. Appx 990, 992 (11th Cir. 2015) (citing Schwarz v. City of Treasure Island, 544 F.3(

1201, 1212 n.6 (11th Cir. 2008)).

A disability is “a physical or mental impairment that substantially limits one or more
major life activities; including walking, caring for oneself, concentrating, or thinking.
42 US.C. 8 12102(1)(A), (2)(A). A qualified individual with a disability is someone who has a
disability and“meets the essential eligibility requirements for the recdipeovices or the
participation in programs or activities provided by a public efitityth or without reasonable
modifications. 42 U.S.C. § 12131(2).

Unlike Section 1983, Title Il of the ADA abrogates state sovereign immunityast le
insofar as the Act creates a private cause of action against the States for conduclatkat v

both the ADA and the Fourteenth Amendment. United States v. Georgia, 546 U.S. 151, ]

(2006);Black v. Wigington 811 F.3d 1259, 12690 (11th Cir. 2016). The Due ProcedaiSe

of the Fourteenth Amendment incorporates the Eighth Amendsngumarantee against cruel and
unusual punishment and the First Amendr®ergrotection against retaliation for protected

speech and applies them to State and local governmé&iti®w v. New York 268 U.S. 652,

666 (1925);Louisiana ex rel. Francis v. Resweb8?9 U.S. 459, 463 (1947); Foley v. Orange

County,638 F. App’x 941, 94%11th Cir. 2016)per curiam)(“The First Amendment applies to
state and local governments by its incorporatibrough the Due Process Clause of the
Fourteenth Amendmen). Thus,in order forPlaintiff to successfully state statutoryADA
claim against Defendant GDIGr monetary damageke mustalso successfully state a predicate

constitutional claimagainst one of the individual Defendands,agentsof the GDC in their
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official or individual capacities. Miller v. King, 384 F.3d 1248, 1264.16 (11th Cir. 2004),

vacated and superseded on other groyudd® F.3d 1149 (11th Cir. 2006).
Neverthelessimmunity does not shield th@DC from Plaintiffs ADA claims seeking
declaratory and injunctive relief, irrespective of whether the challenged coaldo established

a constitutional violatioi® 1d. at 128-65 (applying the Ex Parte Yourdpctrine and holding

that“the Eleventh Amendment does not bar ADA suits under Title Il for prospective ingincti
relief against state officials in their official capaciti®s® Lonergan 623 F. Appx at 992
(plaintiff properly sought declaratory andunctive relief against the Secretary of the Florida
Department of Prisons)As such, Plaintifineed onlyestablish the elements of an ADA Title I
claim, noted above, in order to obtain declaratory or injunctive relief.

Defendants contend Plaintséf ADA claims fail because he does not allege the requisite
elementof an ADA Title 1l claim specifically the second and third elemenaisd because the
GDC is immune from ADA Title Il damages claims under the Eleventh Amendment. (Doc. 41
1, p. 28.) Although Plaintiff does not lay out the required elements of an ADA Title Il claim in
precise fashion or in the language contemplated by thanldws pro se Complaint he does
allege sufficient facts to plausibly state such a claim.

Contrary to Defendarnitscontentions, Plaintiff plausibly alleges that he islisabled

individual, because he noted that he must use a walker and that he had an aura change

22 Although the Supreme Court expressly left open thestion of whether Congress validly abrogated
sovereign immunity for conduct that violates Title 1l but does not violate the Eatiitémendment,
United States v. Georgia46 U.S. at 159, the Eleventh Circuit held that sovereign immunity still protectg
defendants sued in their official capacity from monetary liability for conthat violates Title Il but does
not rise to the level of a constitutional violatioRedding v. Georgiab57 F. App’x 840, 845 (11th Cir.
2014).

% |n Ex parte Young209 U.S.123 148-150 (1908)the Supreme Court held that federal courts are not
barred by Eleventh Amendment sovereign immunity from enjoining state reffitem acting
unconstitutionally or contrary to other federal law.
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seizure when Officer Defielants made himvalk without it** (Doc. 1, pp.5-7.) Under 42
U.S.C. § 1210(1)(A), a“disability’ includes a physical impairment tHaubstantially limits one
or more major life activitigsincluding “walking.” ThatPlaintiff must use a walker to ambulate
and suffers aura changasd seizures when walking withouttltus establish he is disabled as
contemplated by the ADA Plaintiff also claimshe was forced to stay side the building to
avoid walking on the unsafsalkway and that GDCagents havéorced him to use thansafe
walkway, in violation of the ADA and as a for of retaliation (Id. at p. 6.) A reasonable
inference may be drawn frotheseallegatiors that Plaintiff was*excluded from participation
in” the GDCs outdoor recreatiomctivities at WSP'by reason of his disability,and that the
GDC failed to prowle him with a reasonable modificatiorf-urther, Plaintiff claims that he has
injured his hand from fallingvhile walking on the unsafe walkwagnd thathe received no
medical care after his seizurg(ld. at pp. 5, 6.) The combirgk effect of theseallegatiors
supportsan inference that Defendant GDC has failed to accommdelaiatiff s walking
disability by, among other things, failing to provide him medical canel providing unsafe
walking areas that he cannot traverse without falling.

In light of the Courts discussion finding that Plaintiff has plausibly alleged Eighth and
First Amendmentonstitutional claimgegarding the unsafe walkwasuprg Sections IIl D &
E, Defendantsargument that Eleventh Amendment sovereign immunity protectSIg&from

Plaintiff's damages clairdoes not stand As previously discussedhe allegations in Plaintii

# Defendants cite to several casesl regulations that precede the ADA Amendments Act of 2008,
which aimed to broaden the protections of the ADA, and are no longer goo&ée42 U.S.C. § 12101
(2017) (findings and purposes of Pub. L. No. -BP®); see alscAmendment of Americans With
Disabilities Act Title 1l and Title Il Regulations to ImplemeADA Amendments Act of 2008, 81 Fed.
Reg. 53,204 (August 11, 2016) (to be codified at 28 C.F.R. pts. 35, 36) (“In respons&tdSeareme
Court decisions that significantly narrowed thelagation of the definition of ‘disability’ under the ADA,
Congress enacted the ADA Amendments Act to restore the understanding thagfiti@ord of
‘disability’ shall be broadly construed and applied without extensiagy/sis.”).
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Complaint set forth plausible constitutional claims against agents of the régatding the
unsafe walkway Accordingly, the Court shouldENY this portion of DefendantsMotion to
Dismiss as to Defendant GDC.

However, in light of Plaintiff being moved from WSP to GSP, (doc. 59), the Court shoul
DISMISS as moothis ADA claimsagainst Defendant GDC for injunctive relifgarding the

unsafe wadway at WSP Friends of Everglade$70 F.3d at 1216 (internal quotation marks

omitted) (An issue is moot when it no longer presents a live controversy with respect to whig
the courtcan give meaningful reliéf); seeWahl, 773 F.2dat 1173-74 (finding prisones’
conditions of confinement clairfor injunctive relief moot becausédne was transferred to a
different facility during the course of litigation).
V. Qualified Immunity

Defendants invoke the doctrine of qualified immunity in theoti@h to Dismiss. They
argue thathey are entitled to the qualified immunity defense as to Plasm#dighth and First
Amendmentclaims? (Doc. 411, p. 34.) Qualified immunity shield$government officials
performing discretionary functions . from liability for civil damages insofar as their conduct
does not violate clearly established statutory or constitutional rightkioh a reasonable person

would have knowri. Harlow v. Fitzgerald457 U.S. 800, 818 (1982ee alsd_ee v. Ferrarp

284 F.3d 1188, 119384 (11th Cir. 2002). “The purpose of this immunity is to allow
government officials to carry out their discretionary duties without the fepersbnal liability
or harassing litigation[!] Lee 284 F.3d at 1194 Qualified immunity shald be applied at the

earliest possible stage of litigation, and it is therefore appropriate to decigelitability on a

% As previously nted, Defendants do not assert qualified immunity with respect to Plaietiiessive
force claims against Defendants Nunn and Kicklighter. (Dod, 41 34 n.22.) Further, Defendants do
not assert this defense with respect to Defendant GDC anddres$eert sovereign immunity. (Doc-41
1, p.28)
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motion to dismiss. Often however, this is not possible, and for this reason it is moadytypic
addressed at summary judgménHornv. Jones, No. 120341CIV, 2015 WL 3607012, at *6

(S.D. Fla. May 8, 2015)see alsdvlarshall v. Fla. Dey of Corr, No. 1620101¢ev, 2011 WL

1303213, at *4 (S.D. Fla. March 31, 2011W]here it is not evident from the allegations of the
complaintalone that a defendant is entitled to qualified immunity, the case will proceed to th
summary judgment stagéie most typical juncture at which defendants entitled to qualified
immunity are released from the threat of liability and the burden of furliigation.”)
(emphasis in original) (citation omitted).

This defenséreflects an effort to balancéhe need to hold public officials accountable
when they exercise power irresponsibly and the need to shield officials fronsrhards

distraction, and liability when they perform their duties reasoriabBones v. Fransen, 857 F.3d

843, 85651 (11th Cir. 2017)duoting Pearson v. Callahan, 555 U.S. 223, 231 (2009))he

doctrine resolves this balance by protecting government officials engagedchetidnary
functions and sued in their individual capacities unless they vitdkdarly established federal
statutory or constitutional rights of which a reasonable person would have Knonat 851
(quotingKeating 598 F.3d at 762 (quotation marks and brackets omitted)).

“As a result, qualified immunity shields from liabilitsll but the plainly incompetent or
one who is knowingly violating the federal law. Id. (quoting Lee, 284 F.3dat 1194).
However, the doctrinés protections do not extend to one wkoew or reasonably should have
known that the action he took within his sphere of official responsibility would violate thq
constitutional rights of the [plaiiff].” 1d. (quotingHarlow, 457 U.S. at 815 (internal quotation
marks and alteration omitted)Additionally, “[b]Jecause qualified immunity is only a defense to

personal liability for monetary awards resulting from government aSicigerforming
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discretionary functions, qualified immunity may not be effectively assertea dsfense to a

claim for declaratory or injunctive reliéf.Ratliff v. DeKalb County, 62 F.3d 338, 340 n.4 (11th

Cir. 1995).
To receive qualified immunity, Defendants must first establish that they wérey a

within their discretionary authority during the events in question. Cottone v. Jenne, 326 F.

1352, 1357 (11th Cir. 2003). Here, Plaintiff does not contest this issue, and it appears t
Defendantswere acting within their respective discretionary authorities when reg@&laintiff
from his cel, making decisions relevant to Plaintdfmedical treatmenénd directing him to use
the unsafe walkwayThus, the burden shifts to Plaintiff to showttbafendantsare not entitled
to qualified immunity. Id. at 1358. To make this showinBlaintiff must first establish the

violation of a constitutional right on the facts allege8aucier v. Katz533 U.S. 194, 200

(2001); Gilmore v. Hodges, 738 F.3d 266, 272 (11th Cir. 2013). As explained in Seldtion |

above, Plaintiff has alleged conduct BefendantsNunn, Kicklighter, Brad, Gramiak, and
Johnsonthat, if proven true, plausibly establishes a violation of Plaisti#fighth Amendment
rights. Likewise, as explained in Section lll, Plaintiff hpkusibly allegeda violation ofhis
First Amendment rights by Defendar@@samiak and JohnsonConsequentlyPlaintiff satisfies
the first qualified immunity prong.

Having alleged a constitutional violationlaftiff must next demonstrate that the
constitutional right was clearly established at the time of the alleged mistor®acier 533
U.S. at 200° “The relevant, dispositive inquiry in determining whether a right is clearly
established is whetherwould be clear to a reasonable officer that his conduct was unlawful i

the situation he confrontéd.d. at 202; Wilson v. Layne, 526 U.S. 603, 615 (1999)he‘very

% The Supreme Court has clarified, however, that courts need not analyze thesedquatifinity steps
sequentially._PearspB55 U.S. at 236.
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action in questiondoes not have to have been previously held unlawful, but the unlawfulness

the conduct must be apparent in light of-présting law. Harris v. Coweta @unty, 21 F.3d

388, 393 (1994)citing Anderson v. Creighton, 483 U.S. 635, 640 (1987Jjo determine

“whether the law clearly established the relevant conductasstitutional violation at the time
that Defendant Officers engaged in the challenged”attts, defendants must have hdair
warning that their conduct ielated a constitutional right.Fransen 857 F.3d at351 (citing

Coffin v. Brandau, 642 F.3d 999013 (11th Cir. 2011) (citations and quotation marks omitted)).

“ Fair warning comes in the form of binding caselaw from the Supreme Court, the Elevent
Circuit, or the highest court of the state that‘make][s] it obvious to all reasonalgevernment
actors, in the defenddstplace, that what he is doing violates a federal’laid. (brackets in
original) (quotingPriester 208 F.3chat 926 (citation omitteql.

“A plaintiff may demonstrate in any one of three ways that a defendantawagiarning

that the right he violated was clearly established. at 852 (citing Loftus v. Cladoore, 690

F.3d 1200, 1204 (11th Cir. 2012) (citation and internal quotation marks omitteBist, a
plaintiff may point to binding precedent thanmaterially similar. Id. (citing Loftus, 690 F.3d at
1204). “This method requires [the Court] to considethether the factual scenario that the
official faced is fairly distinguishable from the circumstances facing @rgowent official in a
previous ase” Id. (quoting Loftus, 690 F.3d at 1204).“Second, a plaintiff may invoke a
‘broader, clearly established principkhat he assertsshould control the novel facts [of the]
situation’” Id. (quoting Loftus, 690 F.3d at 12045 (citation and internal quotation marks
omitted)). “Becauséfair warning is the driving force behind a determination that a right has
been clearly established, when a plaintiff proceeds in this way, he must lshibwasdaw

demonstrated the principle wittobvious clarity . . . so that every objectively reasonable
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government official facing the circumstances would know that the ofccnduct did violate
federal law when the official actéd. Id. (quotingLoftus, 690 F.3d at 1205 (citation and internal
guotationmarks omitted)).“The violation of a right may also fall into this category wh¢jne
reasoning, though not the holding of prior cases . . . send[s] the same message tbleeasoi

officers in novel factual situatioris. Id. (quotingMercado v. City ofOrlandq 407 F.3d 1152,

1159 (11th Cir. 2005) (citation and internal quotation marks omitted)).

“Finally, a right is'clearly establishédvhen the defendarst conductlies so obviously
at the very core of what thednstitution]prohibits that the unlawfulness of the conduct was
readily apparent to the official, notwithstanding the lack of case’lalg. (quotingLoftus, 690
F.3d at 1205 (citation and internal quotation marks omitted)). Cowgte®gnize the obviods
clarity exception where conduct iso bad that case law is not needed to establish that th

conduct cannot be lawftl. Id. (quoting Vinyard v. Wilson, 311 F.3d 1340, 1350 (11th Cir.

2002)). “[T]his category [is] narrow.” Id. (citing Priester 208 F.3d at 92&827.) Using these

standards, the Court will determine whetherirRit’'s rights underthe Eighth and First
Amendmentswere “clearly establishéd such that Defendants are not entitled to qualified
immunity.

A. Eighth Amendment Failure to Intervene Claim AgainstDefendant Brad

As discussed above, Plaintiff plausibly states a claim that Defendant f@iled to
intervene when Defendants Nunn and Kicktey assaulte®laintiff in medical. Thus, the Court
must determine whether Plaintdfright to intervention &m the nursestanding nearby was
“clearly establishéd at the time Defendant Brad failed to intervene Rlaintiff's behalf.
Plaintiff has not pointed to, and the Court is not avedyr@ny binding precedent holding that a

nondaw enforcement officer, prison employee has a duty to intervene to haltcéssie force
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of other officers. Although Eleventh Circiptecedent clearly establishes a pristmeight to

excessive force interventidnom otherofficers Priester 208 F.3d at 924, no relevant cédae

has extended this this right to nofficer employees, such as Defendant Brdeurthermore,
albeit in a case with dissimilar factee Eleventh Circuibeld that the duty to intervene in a law
enforcement officés unconstitutional conduct does not extend tolasnenforcement officers

Wilson v. Strong, 156 F.3d 1131, 11356 (11th Cir. 1998 (granting qualified immunity to an

animal control officer who failed to intervene in a law enforcement ofaamconstitutional
arrestbecause such a duty was not clearly established as twtHdaw enforcement officer).
On that account, binding precedent indisateefendant Braddid not violate “clearly

establishetifederal law.

The Court recognizes treerious nature of Plainti§ allegationsconcerningDefendant
Brad s allegedinaction, but, given the holding Wilson and the curren€Circuit split regarding
whether norofficer prison employees have a duty to intervene in the excessive force camnmitt
by officer employees, the Couatso finds that this is not arf'obvious clarity case. Compare
Durham 97 F.3d at 868‘[T]he precedent holding police officers and correctional officers liable
for failure to intervene was sugfent to place the nurse . . . on notice that she had a duty t

protect[the] plantiff while under her chardg”), with Ali v. McAnany 262 F. Appx 443, 446

(3d Cir. 2008) (The [Eighth Amendment] claim against [the nurse defendaratso subjecto
dismissal because she is ©otrections officer and thus did not have a duty to intervene’).
When there exists a Circuit split on this exact issue and where related ElewvenihpgZecedent
militates toward granting qualified immunity, afobvious clarity” case does not lie

Accordingly,the Court shoul@SRANT this portion of Defendantdviotion to Dismiss as
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to Defendant Brad anBISMISS Plaintiff's failure to intervene claim alleged against him based
on a qualified immunity defense.

B. Eighth Amendment Deliberate Indifference to Serious Medical Need€laims
Against Defendants Nunn Kicklighter, and Brad

Viewed generally,Plaintiff plausibly alleges that Defendantsurv, Kicklighter, and
Brad were deliberately indifferent to his sesomedical needs followinthe alleged assault of
Plaintiff by DefendantdNunn and Kicklighteiin Defendant Brad'presence.It has been well
established for at leasbrty years that deliberate indifference to a pristmeerious illness or
injury constitutes cruel and unusual punishment, in violation of Eighth Amendradstle, 429
U.S. at 10405 More specifically, Plaintiff alleges that, after he suffered a seizurethend
assault,these Defendants compét denied him any medical caie the face of bruising
throughout his body and him being soiled with blood, urane, fecesinsteadthey sent him ta
holding cell where he was shackled for two houiEhe Eleventh Circuit has long held that
“delay in treatment of serious and painful injutrieises to the level of a constitutional claim.

Coweta County, 21 F.3d &93. Here, Plaintiffs allegations show that care was not merely

delayed, it was entirely denied.

As set forth above, Plaintiff has allegttht he received no medical care following his
seizure and the assault, which left him in an obviously injure@.stdhus, the nature of
Plaintiff' s alleged injuries and of Defendantsnon-responses quite serious. Simply put,
delaying treatmentf serious medical needsdefinitely, indeedentirely denying any medical
treatment or assessment whatsogxises to he level of a constitutional violation of which a
reasonable officer or nursgould be aware. The Eleventh Circuit has concluthed “[a]
complete denial of readily available treatment for a serious medical condiiustitates

deliberate indifferencé.Bingham 654 F.3d atl176 (citing Coweta County, 21 F.3d at 393).
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Likewise, “when the need for treatment is obvious, medical care which is so cursory as

amount to no treatment at all may amount to deliberate indiffefereown v. Johnson, 387

F.3d 1344, 1351 (11th Cir. 2004) (quoting Mandel v. Doe, 888 F.2d 783, 789 (11th Cir. 1989))
In this case, Plaintiff haplausiblyalleged that Defendantsunn, Kicklighter, and Brad
knew of his serious need for medical care yet provided nomesponsedo this knowledge
Long before these Defendants allegedtusedPlaintiff medical care after he suffered a seizure
and was assaultedit was clearly established that knowledge of the need for medical care ar

[an intentional refusal to prode that care constituted deliberate indifferehd8oweta County

21 F.3d at 39%citation omitted) see als&arswell v. Bay County854 F.2d 454 (11th Cir 1988)

(same) Therefore, Eleventh Circuitprecedentputs reasonablerison nurses and officersn
notice thatthey violatean inmatés Eighth Amendment rights biptally denying an inmate
necessary medical care.

The Court is not concluding today that these Defendants in fact violated Piaigffith
Amendment rights. On the record before the Court, we cannot know. However, if the Co
accepts Plaintif6 factual allegations as true, as it must, thenalheged inaction othese
Defendants was'in the light of the preexisting lawbeyond what the Constitution would allow

under the circumstaes’ Pourmoghanksfahani v. Gee, 625 F.3d 1313, 1317 (11th Cir. 2010).

Consequently, the Court shoddENY this portion of Defendantdviotion, asDefendants Nunn
Kickligher, and Bradare not entitled to the dismissal of Plainsffieliberate indifference to
serious medical needtaims against them on the basis of qualified immunity

C. Eighth Amendment Deliberate Indifference to Health and SafetyClaims
Against Defendants Gramiak and Johnson

As discussed above, Plaintiff plausibly alleges Defendants Gramiak and Joheson w

deliberately indifferent to his health and safety when they ignored his conakous the
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allegedlyunsafe walkwayand the dangers it posed light of Plaintiff s disability. Plaintiff
avers that DefendantSramiak and Johnson did nothing in response to his pleas for help with
other offices who forcedhim to use the unsafe walkwagllegedly in retaliation fofiling
grievances which causecim to fall and injure himself.Because mataily similar bnding
precedent does not exist show Defendants Gramiak and Johnsmtated Plaintiffs clearly
established rights in the factual scenario alleged Court must determinehether this claim
meets eitheof the “obvious clarity exceptims. In this case, the Court finds the inaction of
DefendantsGramiak and Johnsom the face of Plaintifs pleas for help with the unsafe
walkwaydoes not li¢'at the very coref what the [Eighth Amendment] prohihitsuch thathe
unlawfulness btheir conduct wasreadily apparent . . . notwithstanding the lack of case€’law.
Therefore, Plaintiff muspoint to a“broader, clearly established princigtbat] should control
the novel facts of his situation, and he mushow that case law demdreged|that] principle
with obvious clarity.”

To show Defendants Gramiak and Johnson‘lf@d warning' that theirinactionviolated
“clearly establishédfederal law, Plaintiff, a disabled prisoner, can point to“ttreader, clearly
established prinple” that disabled persons, including prisonesse entitled to reasonable
accommodations and are protected from discriminatiowler Title Il of the ADA and
subsequent cases interpreting that landmark legislatid2 U.S.C. 88 12131(2)12132;

Tennesses®. Lane 541 U.S509, 532 (2004) (recognizing the duty to accommodate and noting

that Title 1l requires“reasonable modificatiohs Congress passed the ADA in 19@hdsince
1998, reasonable prison officials should have been aware that their fa@liéesubject t@nd
their inmategprotected byADA Title Il. Yeskey 524 U.S.at 209410 (1998)(“[T]he statutés

language unmistakably includes State prisons and prisoners within its cot)er&gethermore,
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it is beyond dispute that the Eighth Amendmesiiablishes a clear principle protectinghates
from deliberate indifference tansafe prison conditions that pose a substantial risk of seriou

harm. See, e.g.Marsh 268 F.3d at 10289 (ctations omitted);see alsoUnited States v.

Georgia 546 U.S. at 157“(n fact, it is quite plausible that the alleged deliberate refusal of
prison officials to accommodate Goodrmmisabilityrelated needs in such fundamentals as
mobility, hygiene, medml care, and virtually all other prison programs constituted
[discrimination under the ADA and a violation of the Eighth Amendmenitations omitted)

Regulationspassed pursuant to the ADdgenerallyrequireprisons to make reasonable
modifications to their policies to avoid discriminatior28 C.F.R. 8§ 35.130(b)(7), and require
prisonsto ensure existing facilities are readily accessible aswhhie by disabled prisoners,
28C.F.R. § 35.150(a) The ADA's mandates in this regard are not daunting. Prisons cal
comply with the accessibility requiremeny “assign[ing] aides to beneficiarjtsamong other
things. 28 C.F.R. § 35.50(b). What prisons, and in this caggison officialsbeing sued under
Secton 1983, cannot do is outright ignore the accommodation needs of disabled prisone
Federal law is abundantly clear in this respetoreover,the Eleventh Circuit has expressly
held that prisons which fail to reasonably accommodate disabled prisoiodaite vthe ADA.
Lonergan, 623 F. Apg’'at 992 (citingSchwarz 544 F.3cat 1212 n.6).

In addition Eleventh Circuit precedent applying the Eighth Amendment gives furthel
notice of the “clearly established princiglecodified in the ADA that failing to provide

reasonabl@accommodations to disabled prisoners can amount to a constitutional violagen

2’ See42 U.S.C. § 12134 (mandating regulations be promulgated to implement Titedl)also
28C.F.R. § 35.152(b)(1) Public entities shall ensure that qualifiathatesor detainees with disabilities
shall not, because a facility is inaccessible to or ainlesby individuals with disabilities, be excluded
from participation in, or be denied the benefits of, the services, programstjvities of a public entity,
or be subjected to discrimination by any public entity.”) (emphasis added).
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Gilmore 738 F.3d at 27377 (holding that denial ohearing aid batteries can state a claim for
deliberate indifferenceFarrow 320F. 3dat 1243-48 Kolding that denial of dentures and other

dental care can state a claim for deliberate indiffereid&yvman v. Alabama503 F.2d 1320,

1328-31 (5th Cir. 1974) (holdinghat denial of eyeglasses and prostheses can stéderafor

deliberate indifferers);*® see alscEvans v. Dugger, 908 F.2d 801, 805 n.8, 806 (upholding

challenged jury instructions which statdtat deliberate indifference under the Eighth
Amendment can be evidenced pyison officials’ refusal to provide “safe and handicapped
accessiblénousing,” by their provision of only “cursory” modifications or accommodations to
handicapped inmates, or by their ignoring the need for “handicapped accessible "hasising
punishment). These cases, along with the statutory and regulatory provisiortse GADA,
combine tomake clear that Defendants Gramiak and Johrsh notice that their alleged
treatment of Plaintiff wasnlawful.

Therefore Congress pronouncement in the ADA that disabled prisoremes entitled to
reasonable accommodations and protection from discrimination, as applied and construeq

Yeskey Lane Lonergan and ensuing regulationgreated a“broader, clearly established

principle” that should control the novel facts of PlainsifEighth Amendment clairi® These

casesdemonstratavith “obvious clarity that totalapathy in the face of a disabled prisoser

2 All decisons of the former Fifth Circuit issued before October 1, 1981, are binding precedeat
Eleventh Circuit._Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).

2 While the Court primarily rests its qualified immunity analysisthe clearly established principle
announced in the ADA and its progeny of cases, the Court has already determimégéfisPédlegations
which implicate the ADA also give rise to an Eighth Amendment claimra Section 111.D. Eleventh
Circuit precélent recognizes that certain conduct by prison officials can violate botlEiteh
Amendment and the ADA. Miller v. King, 449 F.3d 1149, 1151 (11th Cir. 2006) (per curiam).
Moreover, because some conduct which violates the ADA does not amount tditoams violation,

id., the ADA’s “fair warning” as to what conduct is unlawful establishes a moirggent threshold than
the Eighth Amendment alone. Thus, Defendants Gramiak and Johnson had a heightenedhaaiihing
heeded would have necessaphgcluded the alleged constitutional violation at issue.
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need for a reasonable accommodatsoa violation of federal lawln sum,Defendants Gramiak
and Johnson are not entitled to qualified immunity at this juncture bet@iggeceding law
provided ‘fair warning to themthat their condugtas Plaintiff describes iguring Plaintiffs
incarceration at WSP violated hekearly establishedtatutoryrights as a disabled prisonebee
Harlow, 457 U.S. at 818 qudified immunity does not protecbfficials who violate “clearly
establishedstatutoryor constitutional rights of which a reasonable person would have Rjown

(emphas added)see als®shcroft v. aiKidd, 563 U.S. 731, 741 (2011) (wre nodirectly on

point case existSprecedent must have placed statutoryor constitutional question beyond
debaté’).

Herethere can be no debatéederal law clearly establisheslizabled prisonés right to
be afforded reasonable accommodatiansl to be protected from discriminatiorit plainly
follows, as it must, thabefendants Gramiak and Johnsorompletedisregard fo Plaintiff's
pleas for assistance with the unsafe walkwajated his“clearly establisheédrights. Even s@
the Court is not concluding today that these Defendants in fact violated Phkifgighth
Amendment rights. On the record before the Court, we cannot know. However, if the Co
accepts Plaintif6 factual allegations as true, as it must, then alfeged apathyof these
Defendantgo Plaintiff s need for accommodation as a disabled priseasr“in the light of the
preexisting law—beyond what the Constitution would allow under the circumstdnces.

PourmoghanEsfahani 625 F.8l at 1317. Consequently, the Court shdDENY this portion of

Defendants Motion, as Defendants Gramiak and Johnson are not entitled to the dismissal
Plaintiff's deliberate indifference to health and safety claims dg#mesn on the basis of

qualified immunity.
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D. First Amendment Failure to Stop Claim Against Defendants Gramiak and
Johnson

Under the facts alleged in Plaintgf Complaint Defendants Gramiak and Johnson
plausiblyviolated Plaintiffs First Amendmentights when they ignored his pleas for help with
the retaliationhe suffered at the hand of other officelefendants argue theyre entitled to
qualified immunity. Although relevarileventh Circuitprecedentioldsthatthe failure to stop
unlawful acs in violation of the First Amendmentolates clearly established law, no binding
case involves a factual scenario materially similar to the one h&has the Court must
determine whether existincaséaw demonstrates the [unconstitutionality of Defents
actions] with*obvious clarity . .. so that every objectively reasonable government official . . .
[would have] know|[n] that the officiad conduct did violate federal law when the official
acted” Fransen 857 F.3d at 851q(oting Loftus 690 F.3d at 1205 (citation and internal
guotation marks omitted)). It appears two Eleventh Circuit cases could have edform
DefendantsGramiak and Johnson whether their actions comported with the First Amendment:

Keating v. City of Miamj 598 F.3d 753 (11th Cir. 201,0dndDouglas v. Yates535 F.3d 1316

(11th Cir. 2008.

In Keating supervisory officers authorized subordinate officerdisacharge a variety of
weapons at unarmed protestarsd thenater declinedo exercise theisupervisory authorityo
preventthe subordinateffom doing so. 598 F.3d &63-65. The Eleventh Circuit held the
failure by supervisory officerso stopsubordinates from engaging in conduct which violated the
First Amendmentalso violated the [p]rotestdr&irst Amendment right$ 1d. at 765. Because
the supervisory officers knew that their subordinates would engage in unlawful cetloent
initially directed it—their “fail[ure] to stop such action in their supervisory capéaéstablished

a First Amendment violationld. The Eleventh Circuit then held that the supervisory officers
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were not entitled to qualified immunign the protestord=irst Amendment claisnunder a theory
of supervisory liability, for failing to stothe unlawful actions of othersld. at 767. The Keating
Court explainedhat the protestorsalleged conduct ofassembling, peacefully demonstrating,
and protesting were “expressive activitiesquarely protected by the First Amendmeéntd.

(citing Amnesty Intl v. Battle 559 F.3d 1170, 118 1th Cir. 2009)). Thus, the supervisory

officers violated clearly established law becausebroader, clearly established principle, that
peaceful demonstrators have a First Amendment right to engage in expeessivies, should
control the novel fastin this situatiori. 1d. (citing Mercadq 407 F.3d at 1159).The Court
reasoned thdtit should have been obviduso the supervisory officers that failing to sttpe
unlawful conduct would violate the First Amendmenid. In essenceKeating clearly
establishes that a supervising officer who fails to stop known First Amendmentovislaf
subordinate officers also violates the First Amendment.

Likewise, n Douglas the Eleventh Circuistated “First Amendment rights to free speech

and to petition the government for a redress of grievances are violated when a psgsonef

punished for filing a grievance concerning the conditions of his imprisorimésg5 F.3d at

1321 (quotingBoxer X v. Harris 437 F.3d 1107, 1112 (11th Cir. 2006)After filing a

grievance, he prisoneplaintiff in Douglas alleged he faced inter alia, mental abuse,
harassment, anderbal threats of injury and more sevearenditions of confinementfrom
unnamed officers.ld. Finding these allegfionsto generallystatea plausibleretaliationclaim,
the Courtheld that Yatesa supervisory defendartpuld be heldiable as a supervisdrecause
the prisoner alleged that his family had notifiéates of the ongoing retaliatoopnduct, yet he
failed to stop it. 1d. at 1322. “These allegations allow a reasonable inference that Yates kney

that the subordinates would continue to engage in unconstitutional misconduct but failed to s
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them from doing s6 Id. Thus,Douglasreaffirmsthat filing a grievance is a protecté&arst

Amendment activityand clearly shows that a supervisor can be held liable for failing to stoj

A

subordinate officers who run afoul of the First Amendniiyneéngaging in retaliation.

Taken together, these cases show that, under Plaintiff's versiewneats,Defendants
Gramiak and Johnsonolated clearly established law of which a reasonable waaddrdeputy
wardenwould have been aware of at the time in questieatingestablishes the principle that
supervisory defendants can be held liable for the First Amendment violations of suigordina
officers when they know of theonstitutionallyunlawful conductbut fail to stop it In turn,
Douglas establishes that retaliation for filing grievances is itself a constitutional violatior
because, like presting,grievance filing isan activity potected by the First Amendment; it also
clearly establisheshat supervisors can be held liable for failing to stop the retaliation of
subordinate officers.Like the family in Douglas Plaintiff here alleged that he pleadetth
these Defendants for hefmainstotherprison officiak’ retaliation yet none came.Thus, the
facts of the present case are in line witbuglasand illustrate the constitutional principle of
Keating that asupervisory officeéls knowing failure to stop conduct which violates the First

Amendment is itself a First Amendment violation. As a result, Ihglas andKeating

provided Defendants Gramiak and Johnsoth “fair noticé that their inactionin the face of
known retaliation, as alleged by Plaintiff and construed in his fasit must be at this this
stage, violated clearly establisheg.

Therefore,at this stage of litigatiorDefendantGramiak and Johnsaare notprotected
by the qudified immunity defenseas to Plaintiffs First Amendment failure to stop claim.

Accordingly,the Court shoul@ENY this portion of Defendants’ Motion.
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VI. Leave to Appealin Forma Pauperis

The Court should also deny Plaintiff leave to appeaforma pauperis®® Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Cousd order of dismissal.SeeFed. R. App. R. 24(a)(1)(Af' A party who was
permitted to proceenh forma pauperisn the districtcourt action, . . ., may proceed on appeal
forma pauperisvithout further authorization, unless the district cedoefore or after the notice
of appeal is filed—certifies that the appeal is not taken in good faith[.]JAn appeal cannot be

takenin forma pauperidf the trial court certifies, either before or after the notice of appeal is

filed, that the appeal is not taken in good faith. 28 U.S.C. § 1915(a)(3). Good faith in thi

context must be judged by an objective standard. BusClowntyof Volusig 189 F.R.D. 687,

691 (M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advanc

frivolous claim or argumentSeeCoppedge v. United States, 369 U.S. 438, 445 (1962). A claim

or argument is frivolous when it apgrs the factual allegations are clearly baseless or the legg

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.
Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another walyy Botma pauperisaction is
frivolous and, thus, not brought in good faith, if it‘igithout arguable merit either in law or

fact” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
Based on the above analysis of Defendaistion to Dismiss and Plaintif Response,
there are no nefrivolous issues to raise on appeal, and any appeal would not be taken in go

faith. Thus, the Court shoulENY Plaintiff in forma paupes status on appeal.

%0 A Certificate of Appealability (“COA”) is not required to file an aplpi@aa Section 1983 actiorSee
Fed. R. App. P. 3 & 4Morefield v. Smith No. 607CV010, 2007 WL 1893677, at *1 (S.D. Galy 2,
2007) (citingMathis v. Smith No. 05-13123-A (11th Cir. Aug. 29, 2005) (unpublished)).
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CONCLUSION

For the reasons and in the manner set forth glibeeCourtDENIES Plaintiff's second
and third Motion to Supplement his Complaint, (docs. 25, 30RECOMMEND the Court
DISMISS as mootall claims for injunctive reliefs to Plaintiff's unsafe walkway allegations.
Further,] RECOMMEND that the CourtGRANT in part and DENY in part Defendants
Motion to Dismiss, (doc. 41)l alsoRECOMMEND that the CourDENY Plaintiff leave to
appeain forma pauperiss to the dismigsl claims.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections within fourteen (14) days of the date onhathis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® addrses
any contention raised in the Complaint must also be included. Failure to do so will hateany
challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is not a proper vehiq
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or inpart, the findings or recommendations made by the Magistrate Judge. @igjexit
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judgeeport and recommendation difgdio the United

States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
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judgment entered by or at the direction of a District Judge. The OtRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED and REPORTED and RECOMMENDED, this 20th day of March,

/ f"’isﬂéf

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORIB&

2018.
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