Precnido—Rojas v. Johns Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

MARCO PRECIADGROJAS
Petitioner CIVIL ACTION NO.: 5:16-cv-2
V.

T. JOHNS Warden,

Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

PetitionerMarco Preciaddrojas (“PreciadeRojas), who was previouslyhoused at D.
Ray James Correctional Facility in Folkston, Georgia, filed a Petitiow/fdarof Habeas Corpus
pursuant to 28 U.S.C. § 2241. (Doc. 1.) Respondent filed a Response. 18)od-or the
reasons which follow, RECOMMEND that the CourDENY PreciadeRojas Pdition for Writ
of Habeas Corpuydiled pursuant to 28 U.S.C. § 2241, (do¢.URECT the Clerk of Court to
CLOSE this case, anDENY PreciadeRojasleave to poceedn forma pauperis.

BACKGROUND

PreciadeRojaswas convicted in th&nited States District Court for the Northern District
of Georgiaof illegal entry after deportatiorin violation of 8 U.S.C. § 1326fa (Doc. 13-1,
pp. 16—17) The Northern District ofceorgiasentenced Preciagojasto sixty-two months’
imprisonment. 1¢.)

In his Petition, PreciadeRojas contends that the Bureau of Prisof8OP’) has

miscalculated his sentencé€Doc. 1.) Specifically, he contends that B@P has not awarded
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him the appropriate amount of jail credit toward teervice of his federal sentence.

Additionally, hesuggests that he is entitled to credits towasdsentence und#illis v. United

States 438 F.2d 923 (5th Cir. 1971).

RespondencontendsPreciadeRojas has received all of the credit against his federal
sentence to which he is entitled. (D@8, pp. 6—8.) Respondentontends that the BOP already
gave Preciad®&ojas credit for one of the periods of detention for which he seek against
his sentence. Id. at pp. 56.) Additionally, Respondent maintains tlaaty time thatPreciade
Rojas spent in custody ofmmigration and Customs Enforcement (“ICE”) pending a civil
deportation determinationannot be credited towarts sentace (Id. at pp. 67.) Further,
Respondentakes the position that 18 U.S.C. § 3585(b) prosibi¢ application of the some of
the requested jail crediPreciadeRojas seeks because the time at issue was already applie
toward the service & statesentence.(ld. at pp. 78.) Respondent also maintains that the BOP
properly deniedPreciadeRojasWillis credits because his state and federal sentences were n
concurrent.

DISCUSSION

Sentence Computation

It is the duty of the United States Attorn@gneral, acting through tfOP, to determine
the amount of credit due for the time served by the defendant prior to sentedoited States
v. Alexander, 609 F.3d 1250, 1259 (11th Cir. 2010). 18 U&3585, whichpertains td‘credit
for prior cusbdy,” is controlling for making credit determinations for sentences imposed undsg
the Sentencing Reform Act of 1984. This statute provides:

(@) Commencement of sentence.A sentence to a term of imprisonment

commences on the date the defendant is redeive custody awaiting

transportation to, or arrives voluntarily to commence service of sentence at, the
official detention facility at which the sentence is to be served.
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(b) Credit of Prior Custody- A defendant shall be given credit toward the service
of a term of imprisonment for any time he has spent in official detention prior to
the date the sentence commenees

(1) as a result of the offense for which the sentence was imposed; or

(2) asa result of any other charge for which the defendant was arrested
after the commission of the offense for which the sentence was imposed;

that has not been credited against another sentence.
18 U.S.C. 8§ 3585 (emphasis added). In determining the poopdit, a twepart analysis is
helpful. First, it must be determined when the sentence commenced. A sémntanoet begin
prior to the date it is pronounced, even if made concurrent witenterece already being

served” Coloma v. Holder, 445 F.3d 1282, 1284 (11th Cir. 2006) (qudfim¢ed States v.

Flores 616 F.2d 840, 841 (5th Cir. 1980)).
“Multiple terms of imprisonment imposed at different times run consecutivggss the

court orders that the terms are to run concurrentlinited States vBallard 6 F.3d 1502, 1505

(11th Cir. 1993)seealso18 U.S.C. § 3584(a). It is for a federal court to decide if an offeémder
federal sentence will run concurrently or consecutively to any state sentenctetider may

face. SeeUnited States v. Anéws 330 F.3d 1305, 1307 n.1 (11th Cir. 2003). Additionally,

“if a defendant is in state custody and he is turned over to federal officialederaf
prosecution, the state governmanioss of jurisdiction is only temporary. The prisoner will be
retuned to state custody at the completion of the federal proceedings or the geseence if

the federal government wishes to execute it immedidtelgowell v. Jordan, 159 F. App 97,

99-100 (11th Cir. 2005) (quotingausey v. Civiletti621 F.2d 691, 693 (5th Cir.1980)). “A writ

of habeas corpuad prosequendum is only a loan of the prisoner to another jurisdiction for

criminal proceedings in the receiving jurisdiction.” Civile@21 F.2d at 693.




his sengénce less straightforward thaomedefendants:

The following facts regrdingPreciadeRojas criminal history make the computation of

On December 29, 201PreciadeRojaswas arrested by the Roswell Police Department
in Fulton County, Georgia, and charged witlrglary, amed robbery, ssessio of a
firearm during the commission of delony, falseimprisonment, andriminal damage to
property in tle secondlegree in Case No. 12SC106886. (Doc. 13-1, pp. 21-30.)

The Roswell Police Department contacted the Department of Homeland Security fpr
assistane in identifyingPreciadeRojas alien status. Id. at pp. 34.) Through record
checks, Homeland Security determined tPigciadeRojashad previously been deported
from the United States on twaxcasionsand thatPreciadeRojas alien file indicateche
had not applied for or received permission to reapply for admission into the Unitesl Staf
following his deportation in 2007.1d)

On July 31, 2012, the Fulton County charges were dismissetPreciadeRojaswas
turned over to the custody BEE on August 1, 2012.1d. at pp. 21-30.)
PreciadeRojaswas indicted on the aforementioned charges in the Northern District of
Georgia on August 7, 2012ld( at p. 32.)

On August 8, 2012PreciadeRojaswas arrested by local authorities in Cobb County,
Georgia,for burglary, amedrobbery, &lseimprisonment, kdnapping, anaonspiracy in
Case No. 15-4063. (d. at pp. 3454.) The resulting Cobb Countgdictment also
charged PreciadBRojas with conspiracy to commit a series of home break and

burglaries in the Atlanta, Georgiarea. (1d.)




commencing on January 8, 26tthe dayPreciadeRojaswas released to the exclusive custody
of federal authorities (Doc. 131, pp. 1718, 67468.) In this computatiorthe BOP awarded
PreciadeRojas371 days of jail credit(ld.) Specifically, they awardecreditagainst his federal

sentencédor the following periods:

On September 19, 2012, while in the custody of state authorities in Cobb Count
Georgia, Preciad®ojaswas transported to answer the federal charges admmsinder
afederalwrit of habeascorpusad prosequendum. (Id. atp. 56.)

On December 17, 2012, the United States District Court for the Northern District ¢
Georgia sentencedPreciadeRojas to the aforementioned sixtwo month term of
imprisonment. 1fl. at pp. 1619.) After sentencing, federal authorities returned
PreciadeRojas to state authorities in Georgia with the federal Judgment ang
Commitment Order filed asdetainer. Id. at pp. 58-59.)

On January 6, 2014reciadeRojas pled guilty to committing burglary in his Cobb
County case, and the other counts against him were dismiddedt gp. 4554, 60, 63.)
The Superior Court of Cobb County sentenced him toneyear sentence for that
offense. Id. at pp. 56, 63.) Because he received dredjainst this state sentence for
time served, his state sentence ended on August 7;-288 year from the date of his
arrest on August 8, 2012d.

On January 8, 2014, the state authorities releBseciadeRojasfrom state custody and
into the custog of the United States Marshaldd.(at pp. 6, 58—60.)

The BOP conducted a sentence computation based omars term oimprisonment

December 29, 2011(the date of initial arrest by statthorities in Fulton County

Georgia) through August 1, 2012, (the day he was turned over to ICE detention);

Y,
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e The single day of August 7, 201#e day of his federal arraignment); and
e August 8, 2013(the day after completion of his Cobb County sentenbejugh January
7, 2014, (the day before he was in exclusive federal custody).
(1d.)

PreciadeRojashas already received prior custody credit for December 29, 2xblLigh
Augustl, 2012 and for the day of August 7, 2012 hus,the Court need not delve deephyo
his claims thatthe BOP did not take these days into account during its sentencing computatig
(doc. 1, p. 10), as those claims are clearly without merit. However, the Court wikdss
claims for credit for other days for which the BOP didgige PreciadeRojas credit.

A. Preciado-Rojas’ Claim for Time Credited Against his State Sentence
(August 8, 2012, through August 7, 2013)

“A federal district court reviews for abuse of discretion the BOfecision under § 3585
regarding commencememf a federal sentence and the grant of credit for prior custody.”

Paradis v. KellerNo. 1:10CV-2354TWT-AJB, 2011 WL 2790480, at *4 (N.D. Ga. June 13,

2011),report and recommendation adopted, No. 1:10CV-2354TWT, 2011 WL 2790472 (N.D.
Ga. July 14, 2011).To determinewhetherPreciadeRojasis entitled to any more credit against
his federal sentencdje court must begin with the plain language of the statute itSkalfris v.
Garner 216 F.3d 970, 972 (11th Cir. 2000) (en baftievVe begin our construction of [a statutory
provision] where courts should always begin the process of legislativpratiion, and where
they often should end it as well, which is with the words of the statutory provisidBection
3585(b) clearly states that, in soroecumstances, a defendant is entitled to credit for time
served prior to sentence commencemamiess that time has been credited against another

sentence.

n,



As noted abovePreciadeRojas federal sentence commenced danuary 82014 the
date the United States Marshals Service obtained exclusive custody of himS.C8 8)3585(a).
Also as noted abovepifa portion ofthe time that he was primarily in state custody before that
date,December 29, 2011hrough August 1, 2012, PreciafRmjas alreadyeceived credifrom
the BOP against his federal sentence. However, for all days befugeist 8, 2012through
August 7, 2013state authorities gave Preciadojas creditigainst histatesentence Preciade
Rojas cannot receive crediagairst his federal sentend®r these datedecause, to credit
PreciadeRojaswith these dates, would be to give him “double credit”, which is prohibited by 18
U.S.C. § 3585(b). Therefore, the Court shddENY this portion of Preciad®ojas’Petition.

B. PreciadoRojas’ Claim for Time Spent in ICE Custody (August 2, 2012
through August 6, 2012)

Program Statement 5880.28 of the Sentence Computation Ma@@A of 1984
implements the statutory mandate of Section 3585 and provides, in relevant pad.al‘Of

detention does not include time spent in the custody of the U.S. Immigration andikkitiara

Service (“INS"}' under the provisions of 8 U.S.C. § 1252 pending a final determination of

deportability. An inmate being held BNS pending a civil deportation determination is not

being held in “official detentiorf’pending criminal charges.” Program Statement 5880.28, Pags

1-15A, www.bop.gov/policy/progstat/5880 028.pdf (emphasis in original); (Dod., 18 28.)
This Program Statement references cases for the proposition that a depdeatgrmination is a

civil matter and is not considered “official detention” within the meaning ofi@e8685 or the

! “pursuant to a 2003 reorganization of the Department of Homeland Securifgriter INS was

merged with elements of the United States Customs Service to create ICE.” Bakefgiin. No. CV
311097, 2012 WL 1167142, at *3 (S.D. Ga. Mar. 7, 201eport and recommendation adopted, 2012
WL 1166960 (S.D. Ga. Apr. 9, 2012).

2 “Official detention” is defined “as time spent under a federal detentioerdrdProgram Statement
5880.28, Page 1-14F, www.bop.gov/policy/progstat/5880_028.pdf.
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Program StatementSee, e.g.RamirezOsorio v. INS, 745 F.2d 937, 944 (5th Cir. 1984) (“A

deportation proceeding is a civil, not criminal, action.”) (citing INS v. Lelgdendoza 468 U.S.

1032, 104243 (1984)); Shoaee v. INS, 704 F.2d 1079 (9th Cir. 1988hratAvila v. INS, 589

F.2d 957, 959 (9th Cir. 197&)JThe deportation proceeding, despite the severe consequence
has consistently been classified as a civil, rather than a criminal mattedtjitiofhally, other
courts have ruled that deportation proceedings are civil rather thamalrim nature. United

States v. Noel231 F.3d 833, 837 (11th Cir. 2000) (per curiam); Barthold v. United States INS

517 F.2d 689, 691 (5th Cir. 197%5ge alsdkeno v. Koray, 515 U.S. 50, 61 (1995) (“[C]redit for

time spent in ‘official detention’ under 8 3585(b) is available only to those defendants wéo we
detained in a ‘penal or correctional facility, 8 3621(b), and who were subject tosBOP’

control.”); Sanchez v. Kruger, Civil No. 3:G¥3-2025, 2014 WL 6886240, at *2 (M.D. Penn.

Dec. 4, 2014) (“[G]enerally speakingime spent in ICE custody awaiting the outcome of
removal proceedings is not time in official detention that must be credited towarite s a
federal detention under 8§ 3585(b)(1).”).

PreciadeRojas was being held in ICE custody pending civil deportation proceeding
between August 2, 2012, and August 6, 2012. Time spent in ICE administrative custody is
spent “pending a civil deportation determination” whigre detention is a “mere ru$ep detain
a defendant for later criminal prosecutionNoel, 231 F.3d at 836. However, this exception
“should only be applied when ‘the defendant demonstrates that the primary or exclusosepur
of the civil detention was to hold him for future criminal prosecutiond’’ (citing United States

v. De La Penduarez 214 F.3d 594, 598 (5th Cir. 2000)). Precitimas fails to offer any

evidence to suggest that his ICE administrative custody was a rasaia him for criminal

prosecution. As explained above, the BOP’s Program Statement and the appiatatde and

)
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case law support Respondent’s position that Predvajas was being held in ICE
administrative custody for disposition of civil proceedings unrelated to higuateconviction
on the criminal charge of illegal reentry. Consequently, Predragas was not held in “official
detention” from August 2, 2018 August 6, 2012, and thus,nst entitled to theredit he seeks
for those days.

For all of these reasons RECOMMEND the CourtDENY this portion ofPreciade
Rojas’sSection2241 Petition.

C. Preciado-Rojas’ Claim for Willis Credits

PreciadeRojassuggesthat he should be given double credit for his state sentence und¢

the limited exception to Section 3585(b)’s rule against double cieddccordance with the

decision inWillis v. United States438 F.2d 923 (5th Cir. 1971). (DdL.p.10.) Pursuant to

Willis, the BOP will award an amount of néederal presentence credit under certain

circumstances. See, e.dBradley v. Rathman, No. 1:10V-3053VEH-RRA, 2012 WL

3999861, at *3 (N.D. Ala. Aug. 20, 2012kport and recommendation adopted, No. 1:10CV-

3053VEH-RRA, 2012 WL 4006334 (N.D. Ala. Sept. 10, 2012); Lemons v. Quintana, N&7/ 08

Erie, 2010 WL 4388066, at *9 n.12 (W.D. Pa. (9, 2010). The viabilitypf Willis creditshas

been called into question following statutory amendmef&eDupree v. Warde#CIl Miami,

No. 1324413CIV, 2014 WL 11456077, at *6 (S.D. Fla. Sept. 9, 2014) (“Theated Willis
exception has thus arguably been superseded by statudpdit and recommendation adopted

sub nom,, Dupree v. Miami, No. 1-24413CIV, 2014 WL 11460907 (S.D. Fla. Sept. 30, 2014).

Regardless, th@Villis exceptionrequires, among other conditions, that the federal sentence be
concurrent to the state sentence. Becaused@®oRojas’ federal sentence was not imposed as

concurrent to any state sentence, he does not qualify fWilhe exception. SeeDupree No.




13-24413€1V, 2014 WL 11456077, at *7 (“More importantly, perhaps, Petitioner does not fit
within theWilli s exception for another reason; that is, because his state and federal sentences

not concurrent.”); Hearing v. Keller, No. 1:01V-2659\WSD-RGV, 2011 WL 6755139, at *3

(N.D. Ga. Nov. 8, 2011).eport and recommendation adopted, as modified, No. 1:11CV-2659-
WSD, 2011 WL 6755199 (N.D. Ga. Dec. 22, 2011) (petitioner does not qualifWiltirs
exceptions because his federal sentence is consecutive to his state sentense}lhe Court
should als®ENY this portion ofPreciadeRojas Petition.
LI. Leave to Appealin Forma Pauperis

The Court should also derBreciadeRojasleave to appedh forma pauperis. Though
PreciadeRojashas, of course, not yet filed a notice of appeal, it would be appropriate to addre
these issues in the Cowtorder of dismissal. Fed. R. App. 2(a)(3) (trial court may certify
that appeal of party proceedingforma pauperis is not taken in good faith “before or after the
notice of appeal is filed”). An appeal cannot be takeiorma pauperisif the trid court certifies
that the appeal is not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)

Good faith in this context must be judged by an objective standard. Busch v. Cty. of Volus

189 F.R.D. 687, 691 (M.D. Fla. 1999). A party does not proceed in good faith when he seekd

advance a frivolous claim or argumengee Coppedge v. United States, 369 U.S. 438, 445

(1962). A claim or argument is frivolous when it appears the factual allegationseary c

baseless or the legal thrées are indisputably meritless. Neitzke v. Willia#80 U.S. 319, 327

(1989); Carroll v. Gross, 984 F.2d 392, 393 (11th Cir. 1993). Stated another wayfauma

pauperis action is frivolousandthus, not brought in good faith, if it is “withoutgarable merit

either in law or fact.”_Napier v. Preslickd14 F.3d 528, 531 (11th Cir. 2002ge als@rown v.

United StatesNos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).
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Based on the above analysisRyeciadeRojas Petition and the related pleadings, there
are no noffrivolous issues to raise on appeal, and an appeal would not be taken in good faith.
Thus, the Court shouldENY in forma pauperis status on appeal.

CONCLUSION

The BOP did not make any erronuch less abuse its discretiam,calculating Preciado
Rojas’ sentence. He is not entitled to any more credit against his federal sethi@mde has
already received. Thu$ RECOMMEND that the CourDENY PreciadeRojas Pdition for
Writ of HabeasCorpus filed pursuant to 28 U.S.C. § 2241, (doc. R)RECT the Clerk of
Court toCLOSE this case, anBENY PreciadeRojasleave to proceeih forma pauperis.

The CourtORDERS any party seeking to object to this Report and Recommendation tp
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig address
any contention raised in the pleading must also be included. Failure to do so will/batea
challenge or review of the factual findings or legal conclusions of the Magistrdte JSee28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must be

served upon all other parties to the action. The filing of objeci®nm®t a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set abbve will not be considered by a District Judde.

party may not appeal a Magistrate Judgeeport and recommendation directly to the United
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States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judfee Court DIRECTS the Clerk of

Court to serve a copy of this Report and RecommendationRigaadeRojasand Respondent.
SO ORDERED andREPORTED and RECOMMENDED , this 5th day of September,

2017.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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