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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
STACY CLYDE PALMER
Plaintiff, CIVIL ACTION NO.: 5:16cv-39

V.

JOHN HULETT; M. McCLEOQOD; and JULIA
HESTER

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Presently before the Court amlaintif's and Defendants’ Motian for Summary
Judgment. (Docs. 31, 33.) Plaintiff filed a Response to Defendants’ Motion. (DoCAI38.)
before the Court arelaintiff's Motion for DiscoverySanctions, Motion for Proposed Settlement,
Motion in Limine, and Motion for Copy of the Docket Shaatl Subpoenas. (Docs. 29, 30, 42,
43.) For the reasons which follow RECOMMEND the CourtDENY Defendants’ Motn for
Summary Judgment amRENY Plaintiff’'s Motion for Summary Judgment. The CoDENIES
Plaintiff's Motion for DiscoverySanctions and Motion for Proposed SettlemBif§MISSES as
premature Plaintiff's Motion in Limine, andDISMISSES as mootin part andDISMI SSES as

premature in partPlaintiff's Motion for Copy of the Docket Sheet and Subpoenas.
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BACKGROUND
Plaintiff became an inmate at Coffee Correctional Facility in Decer@b&5, during
which time he underwent an intake screening by Defendant Hul@oc. 38, p. 1.) Prior to
arriving at Coffee Correctional, Plaiffitused corrective lenses fastigmatism in each eye, and
he renewed this prescription every three to five yedtd.) Plaintiff complained during his

intake about having diminished vision and pain in his right elge.a( p. 2.) Plaintiff submitted

a health services request foom December 21, 2015, and stated he needed to see the eye docfor,

an examination, and glasses. According to Plaintiff, this request was wordgddw it was
made due to pain and diminishing vision he experienced. Defendant Hester responded to
request by writing “opto” and later wrote an appointment had been schedided.However,
Plantiff's appointment was cancelled on the spot, despite Plaintiff informing medafalhe
was experiencing pain and pressure in his eye, he was blind, and it was an emertgentfy. P
informed Defendant Mcleodduring a followup visit for his seizwes that he lost vision in his
right eye, but Defendant Miteod wrote that Plaintiff was experiencing problems in his left eye.
(1d.)

Plaintiff submitted another health services request form on February 16, 2016,tanid sta
he was having problems with his right eye, had pressure in it, and could not see outdsf tifie si
his right eye. (Id. at p. 3.) Defendant Hester wrote “opto” on the form. In addition, Plaintiff
submitted yet another health services request form on March 9, 2016. In this retpietstf
stated he had made several previous reqaestie was completely blina his right eyeand he

asked to see a doctorld) He was informedhat his concerns had already been addressed.

Plaintiff then filed a grievance on March 23, 2016, and complained about the delay in medi¢

! Although Plaintiff has filed his own Motion for Summary Judgment, the Coemisviall evidence and
facts in the light most favorable to him.
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staff examining him regarding the blindness in his right eye and again stated ha& had
emergency.(ld.) Defendant Hulett examined Plaintifsing an ophthalmoscope and a Snellen
eye chart. I¢l. at p. 4.) Plainiff had an appointment with Dr. Neal Lovett scheduled for April 1,
2016. (Doc. 39, p. 6.)

During treatmentfor an unrelated medical problem on March 31, 21Défendant
McCleodexamined Plaintiffseye, and that examination revealed Plaintiff had no vision in his
right eye and could only see “black[.]”Id() Plaintiff saw Dr. Lovett the next day, who
diagnosed Plaintiff with retinal detachment of his right eye and who made amtapgai with
Dr. Robert Kingat the Georgia Eye Institutéor April 11, 2016. Dr. King confirmed Dr.
Lovett's diagnosis, told Plaintiff he may need surgery, and explained the benefitssksd
associated with the surgeryld.(at p. 7.) Plaintiff verbally declinedo go forward with the
surgery on April 15, 2016, and éatreduced his decisiao writing on April 27, 2016. Id. at
p. 8.) Plaintiff has not had surgery to correct his right eye problems, as the risksgefy
outweigh the small chance of success the surgery could prowde. (

In their Motion for Summary Judgment, Defendaassert Plaintiffcannot show they
were subjectively aware of his serious medical rexetthat they were deliberately indifferent to
that need.(Doc. 333, p. 7.) Instead, Defendants allege there is nothing in the record inglicatin
Plaintiff or medical staff at Coffee Correctionansidered Plaintiff's right eye issue to be an
urgent matter until March 22016 At that time, Defendants contend Plaintiff complained of
right eye pain and blindnessid was examined and scheduled for an optometry appointment th
following week. [d.) Defendants aver that, once they were aware of Plaintiff's serious medica
need, they (and other members of the medical staff) “acted swiftly andpaippely to treat

Plaintiff's condition.” (d. atp. 8.)
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Plaintiff statesDefendants were deliberately indiffereéatthe pain he experienced in his
right eye and that the delay in treatment caused the loss of vision in his righbege 31, p. 5.)
Plaintiff maintains his loss of vision could have been avoidedD®deindants treated his eyea
prompt manner when he first informed Defendants of the pain in his &&cember 2015(1d.
at pp. 56.) Plaintiff asserts the optometrist and Dr. King both told him that, had they examing
Plaintiff in December 2015 or January 2016, they could have saved his visioat fp. 6-7.)

Prior to addressing summary judgment issues, the Court addresses the otbas Mot
Plaintiff filed.

DISCUSSION

Plaintiff’'s Motion for Discovery Sanctions (Doc. 29)

Plaintiff asserts Defendants’ counsel came to Coffee Correctional on May 19, @017,
take his deposition. However, Plaint#fiegeshe was not given nate prior to being taken for
this deposition. (Doc. 29, p. 1.) Plaintiff also alleges he received a letterCfedemdants’
counsel on May 22, 2017, which was dated May2I8,7,and noticed his deposition for May
19, 2017. Id. at p. 2.) Plaintiff asserts Defendants’ counsel did not provide him with reasonab
notice of the deposition and, as a reghk, Court should strike Plaintiff's deposition testimony.

The CourtDENIES Plaintiff's Motion. The Court acceptas true Plaintiff's assertion
that hedid not receive notice of the deposition until three (3) ddiys it occurred (Doc. 332.)
However the Court’s review of the transcript of Plaintiff's deposition revealsmtffavoiced no
objection to the timing of the notice of his deposition ortiie taking of his deposition.

SeeBracey V. PriceCivil Action No. 091662,2012 WL 6015727, at *2 n.1 (W.D. Pa. Dec. 3,

2012) (denying plaintiff's motion to strike depositibblased, in part, on claim of no advance

notice of the deposition, as required by Federal Rule of Civil Procedure 30(b)(h)s,
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Plaintiff cannot now object to having failed to receive reasonable notice ofgusitlen without
having done so during thaking of his depositianFed. R. Civ. P. 30(c)(2) (“An objectiat the
time of the examinatier-whether . . . to the manner of taking the deposition, or to any othe
aspect of the deposition—must be noted on the record, but the examination still pifpceed

I. Plaintiff’s Motion for Proposed Settlement (Doc. 30)

In his Motion for Proposed Settlement, Plaintiff reiteratesy ofthe assertions set forth
in his Motion for Discovery Sanctions. Additionally, Plaintiff maintains he should bedada
compensatory and punitive damages in the amoud2¢699968.25 due to the physical injury
he suffered as a result of Defendants’ deliberate indifference to his seriousalnmezikds.
(Doc.30, pp. 10, 1213.) Plaintiff represents he will sign a confidealiiy agreement upon
approval of this settlement and the payment of these fuidisat . 13.)

The CourtDENIES Plaintiff's Motion. While Plaintiff is free to make an offer of
settlement to Defendantse need not file a Motion to do so. In addition, the Court is under ng
obligation to order Defendants to enter into an agreement of settle®eatld this Report and
Recommendation be adopted as the opinion of the Court, the parties are free to éateorme
through a private mediator or through the Court or proteuhl.

[I. Plaintiff's Motion in Limine (Doc. 42)

Plaintiff contends that Defendants’ counsel askehy irrelevant questions relating to
his personal life and his criminal recoddring his deposition Plaintiff seeks to haveertain
portions of his deposition testimony excluded from the trial of his case. (Doc. 42, pp. 1-2.)

The CourtDISMISSES as prematurePlaintiff's Motion at this time. Should this case

proceed to trial, Plainfiimay reurge his Motion at a more appragietime.




V. Motion for Docket Sheet and Subpoenas (Doc. 43)

Through this Motion, Plaintiff seeks a copy of the docket sheet in this case, as well
witness subpoenas in the event of trial in this case.

The Clerk’s Office mailed a courtesy copy of the docket sheet to Plaintiffexzember
22, 2017, and there is no indication this mailing was returned to the @attterwise failed to
reach Plaintiff The CourtDISMISSES as mootthis portion of Plaintiff's Motion, as the only
filings on the docket after December 22, 2017, is another letter from Plamdiff notice of
appearance(Docs. 48, 49) Should this case proceed to trial, Plaintiff can request that the Coul
re-visit his requests for witness subpoenas. Accordingly, the Cd8NMISSES as premature
this portion of Plaitiff's Motion.
V. Summary Judgment

A. Standard of Review

Summary judgment “shall” be granted if “the movant shows that there is monge

dispute as to any material fact and that the movant is entitled to judgment as a matter of law

Fed. R. Civ. P. 56(a). “A dispute about a material fact is genuine and summgmyejidis
inappropriate if the evidence is such that a reasonable jury could return a verdice for f
nonmoving party. However, there must exist a conflict in substantial evidenueseé ayry

question.” _Hall v. Sunjoy Indus. Grp., Inc., 764 F. Supp. 2d 1297, 1301 (M.D. Fla. 2011) (citir

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986and Verbraeken v. Westinghouse

Elec. Corp., 881 F.2d 1041, 1045 (11th Cir. 1989)).
The movingparty bears the burden of establishing that there is no genuine dispute as

any material fact and that he is entitled to judgment as a matter oSag\illiamson Qil Co.

v. Philip Morris USA, 346 F.3d 1287, 1298 (11th Cir. 2003pecifically, the moving party
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must identify the portions of the record which establish that there are no “gelmpuoée[s] as to
any material fact and the movant is entitled to judgment as a matter of B@eMoton v.
Cowart 631 F.3d 1337, 1341 (11th Cir. 2011). When the nonmoving party would have th
burden of proof at trial, the moving party may discharge his burden by showingetrattnd
lacks evidence to support the nonmoving party’s case or that the nonmoving party would

unable to prog his case at trialSeeid. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 322

e
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(1986)). In determining whether a summary judgment motion should be granted, a court must

view the record and all reasonable inferences that can be drawn from theimezdight most

favorable to the nonmoving partfeekA-Boo Lounge of Bradenton, Inc. v. Manatee Cty., 630

F.3d 1346, 1353 (11th Cir. 2011) (citing Rodriguez v. Sec'y for Dep’t of Corr., 508 F.3d 611

616 (11th Cir. 2007)).

B. Deliberate Indifference toMedical Needs

Plaintiff's clams against Defendantgquire analysis and discussion under the Eighth
Amendment of the United States Constitutiofihe Eighth Amendment’s proscription against
cruel and unusual punishment imposes a constitutional dutyprsam officials to*ensure that

inmates receive adequate food, clothing shelter, and medicdl ¢gasmer v. Brennan, 511 U.S.

825, 832 (1994).However, “not every claim by a prisoner that he has not received adequa

medical treatment states a viotatiof the Eighth Amendment.” Harris v. Thigpen, 941 F.2d

1495, 1505 (11th Cir. 1991) (quotitstellev. Gamble, 429 U.7, 105 (1979) Rather “an

inmate must allege acts or omissions sufficiently harmful to evidence dadilwedsference to
seriots medical needs.Estelle 429 U.S. at 106. In order to prevail on a deliberatefardihce
claim, a prisoner mus{l1) satisfy the objective component by showagerious medical need;

(2) satisfy the subjective component by showingedendant’s deliberate irfterence to that
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need; and (3) show that the injury was caused by the defendahiference. Goebert v. Lee

Cty., 510 F.3d 1312, 1326 (11th Cir. 2007).
As to the first, objective component, a medical need is serious if it “has beeroskay
by a physician as mandating treatment or [is] one that is so obvious that eygreestan would

easily recognize the necessity for a doctor’s attentiolal."{quoting Hill v. DeKalb Reg’l Youth

Det. Ctr, 40 F.3d1176,1187). In either situation, the medical need must be “one that, if left

unattended, ‘poses a substantial risk of serious harfatfrowv. West, 320 F.3d235, 1246

(quotingFarmer 511 U.S. at 834).
Under the second, subjective component, the Eleventh Ci@autt of Appealshas
consistently required that “a defendant know of and disregard an excessive risk taagaisinm

health and safety.’Haney v. City of Cumming69F.3d 1098, 1102 (11th Cir. 1995). Thus, the

subjective component requires an inmate to prove: “(1) subjective knowledge of assioas
harm; (2) disregard of that risk; (3) by conduct that is more than mere negligedelton v.
Abston, 841 F.3d 1207, 1223 (11th Cir. 2016).

“Conduct that is moréhan mere negligence includg€&) grossly inadequate care; (2) a
decision to take an easier but less efficacious course of treatment; ameld{8xl care that is so

cursory as to amount to no treatment at aBihngham v. Thanas 654 F.3d 1171, 1176 (11th

Cir. 2011). Additionally, a defendant who “delays necessary treatment fonedical reasons”

or “knowingly interfere[s] with a physician’s prescribed course of treattnmay exhibit

2 Eleventh Circuit case law on whether a claim of deliberate indifferenceresdimore thargross
negligence’or “more thammere negligence” is contradictoryCompareGoebert 510 F.3d at 132%yith
Bingham v. Thomas, 654 F.3d 1171, 1176 (11th Cir. 2011Meliton, the Eleventh Circuit found “more
than mere negligence” to be the appropriate standard. 841 F.3d at 1223 n.2. Even so, at least
Eleventh Circuit unpublished cases pikglton have continued to use the “gross negligence” standard.
See, e.g.Woodyard v. Ala. Dep't of Corr., 2017 WL 2829376 (11th Cir. June 30, 2&iffdrd v. Ford

2017 WL 2874517 (11th Cir. July 6, 2017). However, because the Eleveatiit Explicitly addressed
this issue irMelton, this Court will apply the “more than mere negligence” standard.
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deliberate indifference.ld. (citatiors omitted). In instances where a deliberate indifference
claim turns on a delay in treatment rather than the type of medical care receevé&thuth
considers “the reason for the delay and the nature of the medical neaddw 320 F.3d at
1246 (citig McElligott, 182 F.3d at 1255). When a claim turns on the quality of treatmen
provided, however, “a simple difference in medical opinion between the prison’sahethff
and the inmate as to the latter’'s diagnosis or course of treatment’ does part suplaim of

deliberate indifference.Melton, 841 F.3d at 1224 (quotirtdarris 941 F.2d at 1505). In other

words, “medical malpractice does not become a constitutional violation meredyidee the
victim is a prisoner.” Estelle 429 U.S. at 104. W(fthermore, deliberate indifference is not
established when an inmate receives medical care, but “may have desired different imode

treatment.”Hamm v. DeKalb Cty., 774 F.2d 1567, 1575 (11th Cir. 1985).

Plaintiff contendsthat Defendants werdeliberately indifferent to the serious medical
needs he was experiencing relating to his right eye. According to P|dbdf#ndantsdelay in
treating his eye condition caused the loss of vision in his right eye. (Doc. 31, plamijiff
maintainsthat, had Defendants treated his eye condition when he began complaining ab
having pain in his right ey December 2015, hisss of vision could have been preventeld. (

& atp. 6) Plaintiff avers he saw Dr. Lovett on April 1, 2017, and Dr. Lottt Plaintiff that

Dr. Lovett could have savetlaintiff's vision had he seen Plaintiff during the last week of
December 2015 or the first week of January 2016. In addition, Plaitaiéfs Dr. Kingalsotold

him he could have saved Plaintiff's vision if he had seen Plaintiff the firsk wkJanuary 2016.
(Id. at pp. 67.) Plaintiff alleges Dr. King’'srecommended surgery was no guarantee that
Plaintiff could have restored vision in his right eye or that he would not require anyadditi

surgeies. (d.atp. 7.)

|
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Defendants assert Plaintiff had an intake screening with medical staff &eCof
Correctionalon December 10, 2015, at which time Plaintiff failedcéamplainabout his right
eye, per the medical records. (Doc-RB3p. 1.) Defendants also assePlaintiff's medical
records reealed ahistory of seizures, dental complaints, mental health issues, angeisf
corrective lenses foastigmatism in each eye.ld() Defendants asseRlaintiff submitted a
health services requesn December 21, 2015, and stated he needed an eye examination gnd
glasses, but he did not mention he was partially blind in his right@gendants assert Plaintiff
complained of loss of vision in hisft eye in early January 2016, but, accordin@pedendants,
Plaintiff did notcomplain about blindness in his right eye until March 23, 20b.a( p. 2.)

Defendants note Plaintiff saw Dr. Lovett on April 1, 2016, and reported to Dr. Lovett h

11%

only had half vision in his right eye.Defendants matain Dr. Lovett examined Plaintiff,
diagnosed him with right eye retinal detachment, and referred Plaintiff to see sdeout
specialist. Id. at p. 3.) Defendants avebDr. King with the Georgia Eye Institute examined

Plaintiff on April 11, 2016, and cdirmed Dr. Lovett’s diagnosis Defendants also aveDr.

King told Plaintiff he may need surgery to correct the detachment, explained the possible
benefits and risks associated with surgery, scheduled the surgery for April 28, a2@il6,
prescribed Plainti eye dropsfor use after the surgeryDefendants asseRlaintiff verbally
declined to go forward with the recommended surgeryApril 15, 2016 (Id.) Additionally,
Defendants notene day before the scheduled surgery, Plaintiff refused any furéa¢ment for
his right eye even after medical staff advised Plaintiff of the risks and benefits oéfuisatto
go through with the recommended surgery.

Defendants assert that Plaintiff agrees that any proklgimhis vision is a subjective

condition which means that the medical care providers had to rely on Plaintiff site$to
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information to treat his eye conditionld(at p. 4.) Defendants allege the medical records do not
support Plaintiff's assertion that he told the intake physiciananebhber 201®f his partial
blindness. Rather, Defendants assert the medical records reveal Plastitiffefyjan having
partial blindness in February 2016, which is more than a muogfttre he filed the March 23,
2016 health requedbrm complaining about blindness in his right eyéd.)( Defendants also
assert Dr. King’s medical records do not reveal that he could have saved Raisiifhn in his
right eyeif he had treate®laintiff earlier, and Dr. King’s records do reveal that Plaintiff relayed
he hadpartial vision n his right eye through February 201@®d.) Additionally, Defendants note
Plaintiff can identify “no specific wrongdoing” on any of their partedas not sure how
Defendants “fit into his treatment” at Coffee Correctiohdld. at pp. 4-5.)

Further, Defendants aver that, once Plaintiff complained about pain and blindness in
right eye, medical staff scheduled an appointment with Dr. Lovett. Once Dr. ldiagtiosed
Plaintiff with a detached retindDefendants argue heaw treated with urgency, including
recommendedsurgical intervention, which Plaintiff declined.ld(at p. 8.) Defendants state
Plaintiff cannot demonstrate he had a serious medical need prior to March 23, 2016, or t
medical staff disregarded the risk harm Plaintiff faced once they were aware of Plaintiff's
complaints. Moreover, Defendants maintain that, even if medical staff had been @wa
Plaintiff's eye problems in December 2015, Plaintiff cannot establistattygperceived delay in

obtaining treatment exacerbated his conditidd.) (

® Plaintiff was not sure which Defendant was responsible for what actions chisingeposition.

(Doc.33-2,pp. 4546, 50) However, Plaintiff alsstated he would have to go back to look over his
paperwork to be sure of each Defendant’s roliel. dt p. 46 49) Plaintiff was able to respond to
Defendants’ Motion for Summary dgment and specified which Defendamas responsible for his
alleged lack otreatment on what datéWhat is more, the Court was able to glean these specifics from
Plaintiff’'s medical records and the transcript from his deposition.
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The record before the Court, including Plaintiff's medical records and his deposit
transcript,reveals the following facts regarding Plaintiff's right eye conditidPlaintiff has
astigmasm in each eye and has womyeglasses for several years due to this condition.
(Doc. 332, pp. 2223 27) Plaintiff receives a new pair of glasses every three to five yelars. (
at p. 27.) Plaintiff arrived at Coffee Correctionan Decembr 10, 2015, an®efendant Hulett
entered information on Plaintiff's Initial Intake Screening. (Docl13B. 1.) Plaintiff's need for
eyeglasses anlis history of seizures, dental complaints, and mental health issues were note
but there was no notation regarding reported vision problems in Plaintiff's yght ¢d. at
pp. 142.) However, Plaintiff testified during his deposition that he informed Defendantt Hulet
upon his arrival at Coffee Correctiorthit his right eye was different from his left eye, he had

spds in his right eye, and he could not “really see good[.]” (Do€2,38 29.) Defendant Hulett

told Plaintiff he would put him in for an appointment with the optometrist, but this did not occur.

(Id. at pp. 29-30.)

On December 21, 201%®laintiff stbbmitted a health services request form in which he
stated he wished to be seen by an eye ddoause he needed an exam and glasgdsat
p.32.) Defendant Hester responded the next day that an “opto” appointment wasexthedu
(Doc. 33-1, p. 60.) Defendant McCleod recorded Plaintiff’'s complaint of loss of visionlefthis
eye on January 4, 2016ld(at p. 9(emphasis addgd Plaintiff reported on March 23, 2016,
that he could not see out of his right eye and did not know what was wroaigtifPleported
having “sudden change in visual acuity” and “blurred vigion (Id. at p. 23.) In addition,
Plaintiff submitted a grievance form dated March 21, 2016, in which he stated hedmailyting
to obtain medical attention for his eyes siime arrived at Coffee Correctional in December

2015. Plaintiff assertenh his grievance that he had submitted at least three requests to be sq
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in medicaland that he was completely blind in his right &yéd. at p. 181.) In fact, Plaintiff

stated dung his depositiorthat his symptoms were getting worse approximately a month aftef

he arrived at Coffee Correctional, and he put in another medical request, but tHeranbtaff
would tell him was that an appointment with the optometrist had beea. nfRdc. 33-2, pp. 29—
30.) Plaintiff also stated he submitted two more medical requests before MdGhir&uding
one in February 2016 in which he stated he had lost vision in his rightldyat pp. 30, 48.)

Plaintiff was examinedon March 23, Q16 (Doc. 331, pp 24, 185 Based on
Plaintiff's vision changes within the last month, Defendants Hulett and McCtdaatigled an
appointment with Dr. Lovett, the optometrist, for April 1, 201&. &t p. 25.) Plaintiff had a
follow-up visit on March 31, 2016, and complained of his right eye vision being “blackfl]” (
at p. 27.) Plaintiff was again given an examinatidr{ld. at p. 28.)

Dr. Lovett examined Plaintiff's eyes on April 1, 2016. Dr. Loveited Plaintiff could
only seethe “upper half of visiori andsaw flashesfloaters, and blurred visiowhen he first
experienced problems with his vision, and that this had been happening for three months
beginning in January 2016.1d( at . 36, 3B; Doc. 332, pp. 3435) Dr. Lovett diagnosed
Plaintiff with having a detached retina in his right eyPod. 331, pp. 36, 38. He then made a

referral request for Plaintiff to hawa office visit with another eye doctor on an outpatient basis.

* The Warden’s response to Plaintiff's Grievance Number 215529 is datdd4A@f16, and advised
Plaintiff that he was given an eye assessment and had an appointment with an optometrist;tkern
action was warranted. (Doc.-33 p. 187.) Plaintiff received this response on April 12, 2016,haend
filed an appeal the same dayd. @t pp. 188, 189.) Plaintiff filed another grievance dated April 4, 2016,
and stated his loss of vision and pain in his right @ymaplaints had been documented since December
2015. (d. atp. 192.) Plaintiff also stated the optometrist told him that he could have Béaietiff's
sight had the optometrist seen Plaintiff in December 2015. Grievance N@h®450 was rejected
because the issue had already been addressed and becausé dithimdif set forth a clearequested
resolution. Id. at p. 193.)

® During his deposition, Plaintiff asserted he had an appointment with the optgrpettigps near the

end of March 2016, and that appointment was cancelled when Plainti#fd atthe optometrist’s office
due to overbooking. (Doc. 33-2, p. 30.)
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(Id. at p. 38.) Dr. Lovett told Plaintiff that there was only a slim chance he would gesiois
back due to “the period of time that ha[d] passed[.]” (Doc. 33-2, p. 31.)

Plaintiff reported to Dr. Kingon April 11, 2016,that he started having “floatethat
looked like pepper” in his right eye in December 2@b8 that he barely had light perception
vision since February 2016. (Doc.-33p. 45.) After examination, Dr. King diagnosed Plaintiff
with a total retinal detachment tos right eye (Id. at pp. 46, 47.) Dr. King discussed with
Plaintiff that he risked blindness if he decided to forego surgical treaforems condition, and
he also discussed with Plaintiff that he could experience “limitation in final visuél a/en
with successfulsurgery due to fove&linvolvement: (Id.) Dr. King further discussed the
specific risks and benefits of the proposed procedure, which was scheduled F&Z8ARO16.
(Doc. 33-2, p. 38).Dr. King informed Plaintiff that, at most, he may be ables® the fingers on
his hand up close, but “too much time had passed and tissue was damaged beyond repair(]
Plaintiff to have any me vision restored.Id. at pp. 31, 38) Dr. King told Plaintiff the surgery
would be to relieve the pressure Plaintifd in his eye but would not be restorative to his vision.
(Id. at pp. 4243.) Dr. King also told Plaintiff that, had he seen Plaintiff when he first started
experiencing problems in his right eye, he could have restored Plaintifbsvigd. at p. 43.)

On April 15, 2016, Plaintiff saw Dr. Lovett again. Dr. Lovett noted that Dr. King
recanmended Plaintiff undergo surgery. Nevertheless, Plaintiff expréssadderstanding of
the risks of not having surgery and verbally declined surgical treatment. (Dd4¢.p3319.)
Plaintiff received new eye glasses on April 19, 2014. &t p. 112.) On April 27, 2016, the day
before his scheduled surgery, Plaintiff informed medical personnel at Godieectionalthat,

after speaking with his family anah attorney, he refused any future treatment on his dgeat(

® The fovea is a small depression or pit “located in the m&¢atacentral ared of the retina that
provides the clearest vision of all.https://www.medicinenet.com/script/main/art.asp?articlekey=24120
(last visited Felb, 2018).
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pp. 69; 112) Medical staff advised Plaintithat hewould continue not being able to see out of
his eye if he did not have the surgery, and Plaintiff responded that the doctorhaaitet
probably would not get his eye sight back anywayld. &t p. 69) Plaintiff declined to go
through with the surgerlgecause the trauma he would experience from the surgery would likely
outweigh the minor gains he would make. (Doc. 33-2, p. 41.)

There is no dispute between the parties that Plaintiff's loss of vision can be oedaide

serious medical needTrahan v.Reinkens Civil Action No. H05-0173, 2007 WL 2142075

(S.D. Tex. July 25, 2017). There is also no dispute that, once Defendants claim they became
aware of Plaintiff'sproblems with his right eye and vision on March 23, 2106, they worked
quickly and efficiently to address @tiff's medical need$. (See, e.g.Doc. 331, p. 185.)
Further, there is no dispute that Plaintiff declined to have surgery on his right ey, mdyc
have improved his vision.ld. at p. 112,

However, there are genuine disgsl as to whetheDefendants were made aware of
problems Plaintiff was experiencing in his right eye as early as Dec@@bgbecausdlaintiff

claims heinformed Defendant Hulett upon his arrival at Coffee Correctional on December 1(

=

2015, that he walsaving problems with his visiom his right eyepPlaintiff informed Defendant
Hester on December 21, 2015, that he was having vision proldkanstiff informed Defendant
McCleodthat he experienced loss of vision in his right eye on January 4, 2016, andtehd
wrote down Plaintiff complained about problems in his left & King told Plaintiff he could
have saved his vision had Plaintffme to see him when he began experiencing problems with

his right eye; Defendants delayed abitag treatment for Plaintiff's right eye condition by more

" Plaintiff does not appear to dispute this point. Rather, Plaintiff disputeseferidants were unaware
of problems he reported to them prior to March 23, 2016, and Defendants’ actionsc{mmn)nen
response to his allegedly reported problems.
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than mere negligence; and any alleged delaybtaining treatment exacerbated Plaintiff's
condition.

Specifically, here is no evidence before the Court indicating that Plaintiff saw thg
optometrist within a reasonable time after hiteged December 21, 2015, request or that
Plaintiff's complaint about the loss of vision on January 4, 2046 matter in which eye-was
addressed. (Doc. 33, p. 12.) A reasonable jury could find that Defendant McCleod was
deliberately indifferent to Plaintiff's eye and vision probleassearly as January 4, 2016, given
the lack of documentation supporting the provision of any medicalocdreatment in response
to Plaintiff's complaintat that time

The Court notes Defendants’ assertion that Dr. Kiraleged verbalstatements to
Plaintiff are not in Dr. King’'s written records and are inadmissible hearsay. (De%.[83.)
“The gerral ruk is that inadmissible hearsayahnot be considered on a motion for summary

judgment.” Rowell v. BellSouth Corp., 438.3d 794, 800 (11th Cir. 2005) (quotiMacuba v.

Deboer 193 F.3d 1316, 13223 (11th Cir. 1999) “Rule[s 56(c) and]56(e) d the Federal
Rules ofCivil Procedure requires that ‘affidavitghat support or oppose summary judgment
motions Shall be nade on personal knowledggnd] shall set forth such facts asuld be
admissible in evidence[.]This rule also applies to testony given on depositioh.Id. (second

alteration in originalquotingMacuba 193 F.3d at 13223, in turnciting Randle v. LaSalle

Telecomms., In¢.876 F.2d 563, 570 n.4 (7th Cik989)). A ‘honmoving party, in opposing a

motion for summary judgmenteed not produce affidavits, butagnrefer the district court to
‘pleadings, depositions, answers to interrogatories, and admissions oasfiegvided by Fed.
R. Civ. P. 56(c)! Id. “This is not to say, however, that evidence submitted during thenaty

judgment stage need be in an admissible form at that’ti®eeid. (citing Macuba 193 F.3dat
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1324-25). “The most obvious way that hearsay testimony can be reduced to admissible form

to have the hearsay declarant testify directly to the maitteial” Jones v. UPS Ground Freight

683 F.3d 1283, 1294 (11th Cir. 2012) (citing Pritchard v. S. Co. Servs., 92 F.3d 1130, 1135 (1

Cir. 1996) (noting that an affidavit “can be reduced to admissible form at triataltiyng the
affiant as a witnes).

A plaintiff must demonstrate that a defendantsponses to his medical needs were poor
enough to constitute an unnecessary and wanton infliction ofgmaimot merely accidental
inadequacy, negligence in treatment, or even medical malpractice actionablestateldaw.

Gipson v. Renninger, No. 3:46V-827-J39PDB, 2017 WL 4124759, at *10 (M.D. Fla. Sept.

18, 2017) (citing_Taylor v. Adams, 221 F.3d 1254, 1258 (11th @@0P. “Where the

seriousness of a prisoner's need[] for medical care is obvious even to a lay person,’ t
obviousness is itself sufficient to satisfy the objective component of the adequibalncare

test.” Johnson v. Karnes, 398 F.3d 868, 874 (6th Cir. 2005) (brackets in original) (quotin

Blackmore v. Kalamazoo t¢, 390 F.3d 890, 899 (6th Cir. 2004)). “However, if the need
involves minor maladies or nesbvious complaints of a serious need for medical care, the
inmate must @ce verifying medical evidence in the record to establish the detrimemtet efff
the delay in medical treatmentld. (internal citations and punctuation omitted).

Here, Plaintiff testified during his deposition and alleged in his pleadings thdtdvett
and King would testify that, had he come to see them when he first reported problberhg wit
vision, his vision could have been restored. (Doc. 31, pig; Boc. 332, pp. 31, 42-44).
While, at the moment, these alleged statements are heardaye not contained in the medical
record before the Courthese statements can be “reduced to admissible form atifrRlintiff

were to call these doctors as witnesses during the trial of this case anddbtss testified in
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the manner Plaintificontend$.  Accordingly, these statements could become Plaintiff's
“verifying medical evidence” in support of his averments tetendants delayed his treatment
for his eye condition to the point of exacerbation of his conditioA reasonable jury could
conclude that Plaintiff had a serious medical need regarding his riglaisesaly as December
2015 or January 201Befendants were aware of this serious medical need, and Defendants we
deliberately indifferat to that need. Additionally, a reasonable jury could conclude that
Defendants delayed obtaining treatment for Plaintiff's right eye conditidnti@at this delay
exacerbated his conditionAccordingly, the Court shoulDENY the parties’dueling Motions
for Summary Judgment.
CONCLUSION

Based in the foregoing, RECOMMEND the CourtDENY Defendants’ Motion for
Summary Judgment amRENY Plaintiff’'s Motion for Summary Judgment. The CoDENIES
Plaintiff's Motion for DiscoverySanctions and Motion for Propes SettlemenDISMISSES as
premature Plaintiff's Motion in Limine, andDISMISSES as mootin part andDISMISSES as
premature in part Plaintiff's Motion for Copy of the Docket Sheet and Subpoenas.

The CourtORDERS any party seeking to object to this Repamtd Recommendation to
file specific written objections within fourteen (14) days of the date onhaiis Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address

any contention raised in the Complaint must also be included. Failure to do so will hateany

8 Of course,at trial, these doctorsnay testify differently than Plaintiff contendsHowever, given the
state of the record in this case, Plaintiff should at least have the wgpotd present his case to a jury.
A reasonable jury would then have to decide the questions of fact noted mlobyvdingwhen Plaintiff
advised Defendants of his problems with his right egeidewhether Defendants’ respondéghe legal
standard of deliberate indifference to a serious medical, rese] what, if any damageefendants
actions or inactiocaused

® The Court notes Defendants’ averment that Plaintiff agreed that his eyeiaonuiisa subjective
condition. (Doc. 33-3, p. 4.)
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challenge or review of the factual findings or legal conclusions of the Matgistudge.See28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

servedupon all other parties to the action. The filing of objections is not a proper vehicl
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may aceggut, or modify in
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlDisdge. A
party may not appeal a Magistrate Judgeigort and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judge. The OtRECTS the Clerk of
Court to serve a copy of this Report and Recommendation upon the parties.

SO ORDERED and REPORTED and RECOMMENDED, this 9th day of February,

R. STAN BAKER
UNITED STATESMAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.
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