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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

HARRY THOMAS WILLIAM S,
Movant, CIVIL ACTION NO.: 5:16-cv-49
V.
UNITED STATES OF AMERICA (Case Na.5:14<cr-14)
Respondent.

ORDER and MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION

On June 25, 2015, this Court sententry Thomas Williamg*“Williams”) to fifteen
years imprisonment under the Armed Career Criminal Act (“ACCAffer he pleaded guilty to
being a felon in possession of a firearms well asto one count of possession of
methamphetamine with intent to distributéVilliams, who is currently incarcerated at the
Federal Correctiondhstitutionin Jesup, Georgjehas nowfiled a Motion to Vacate, Set Aside,
or Correcthis Sentence pursum to 28 U.S.C. § 2255. (Doc. 52 Williams contends that the
Court mustresentence hirfollowing the United States Supreme Cosirdecision in Johnson v.

United States US. , 135 S. Ct. 2551 (June 26, 2015). Howelgdmson only

invalidated the ACCAs residual clause, antfilliams has failed to demonstrate that the Court
relied uponthat clausan any way during in his sentencing proceedings. To the contrary, thg
recordreveals that the Cougroperly sentencedVilliams as an armed career criminahder

other provisions of the ACCA due to his prior convictions for salé distributionof cocaine,

! The pertinent record documents in this case are filed on the dodkéliiams’ criminal caseUnited
States v.Williams, 5:14-cr-14 (S.D. Ga. Dec. 8, 2010), and many are not includeWiitiams’ civil
docket. Thus, for ease of reference and consistency, the Court ditéfiams’ criminal docket in this
Orderand Report and Recommendation.
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possession of cocaine with intent to distribute, and burglary. Willidgsoscéaims that his trial
counsel rendered ineffective assmta of counsel by failing to object to his designation as an
armed career criminal and failure tovestigate an insanity defense. However, Williams has
failed to show that his counsel perfomance fell below the objective standard of
reasonableness, and he has failed to show that he suffered prejudice from hisscaliegetl
deficiencies.

For these reasons,which | detail more fully below, Williams' claims lack merit.
Therefore,]| RECOMMEND the CourtDENY Williams' Motion to Vacate, Set Aside, or
Correct his Sentence(Doc.52.) Further, IRECOMMEND that the CourDENY Williams a
Certificate of Appealability anth forma pauperistatus on appeal. The Court shoDKRECT
the Clek of Court toCLOSE this caseand enter the appropriate judgment of dismissal. The
Court GRANTS Williams' Leave to Amend his Reply, (doc. 62nd the Court has considered
the assertions in that pleading when ruling on this matter.

BACKGROUND

The Armed Career Criminal Act

The Court typically begins its discussion of a matter by detailing the factual an
procedural background of the case before it. However, the facts and hiswWiliarhs' case
will be better understood by first discussing tfederal statutes under whidNilliams was
prosecuted and recent cases pertinent to those laws.

Federal law prohibits certain persons, including convicted felons, from shipping
possessing, or receiving firearms in or affecting interstate commerce..S18. 922(g)(1).
Ordinarily, an individual who violates this prohibition faces a statutory maxirsentence of ten

years’ imprisonment. 18 U.S.C. § 924(a). However, a statutory provision known as the “Arm
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Career Criminal Act” or “ACCA” imposes a high mandatory minimum term of imprisonment
for certain offenders. Any person who violates Section 922(g) and has on three or mq
occasions been convicted for a “serious drug offense” or “violent felony” wikiveca
mandatory minimum sentence of fiftegears’ imprisonment. 18 U.S.C. § 924(e)(1). The
ACCA provides, in relevant part:
the term “violent felony” means any crime punishable by imprisonment for a term
exceeding one year, or any act of juvenile delinquency involving the use or
carrying of afirearm, knife, or destructive device that would be punishable by

imprisonment for such term if committed by an adult,-hat

0] has as an element the use, attempted use, or threatened use of
physical force against the person of another; or

(i) is burglary, arson, or extortion, involves use of explosives, or
otherwise involves conduct that presents a serious potential risk of
physical injury to another.

18 U.S.C. § 924(e)(2)(B).
The first prong of this definition, set forth in subsection (i), has come to be krothe a
“elements clause,” while the crimes listed at the beginning of the subséc)idiourglary,

arson, or extortion, or involves use of explosives,” have come to be known as the “enumerg

crimes.” United States v. Owen672 F.3d 966, 968 (11th Cir. 2012). Finally, the last portion of

subsection (ii), “or otherwise involves conduct that presents a serious potektial pisysical
injury to another,” is commonly referred to as the “residual clause.”

In the landmak case oflohnson ~ U.S.at |, 135 S. Ct. at 2563, the Supreme Cour
held that “imposing an increased sentence under the residual clause of the Aammed C
Criminal Act violates the Constitution’s guarantee of due process[.]” Thus, thé €owok

down that portion of the ACCA. However, the Court also emphasized that its “decis®nato

2 “Serious drug offense” means “an offense under State law, involving noamirfg, distributing, or

possessing with intent to manufacture or distribute, a controlled substanioe which a maximum term
of imprisonment of ten years or more is prescribed by law[.]” 18 U.S.C. § 924(e)(@)(A)(
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ted




call into question application of the Act to the four enumerated offenses, or thedemafi the

Act’s definition of a violent felay.” 1d. In Welch v. United States, U.S. , 136 S. Ct.

1257, 126465 (Apr. 18, 2016), the Supreme Court held tBahnsonannounced a new
substantive rule that applies retroactively to cases on collateral review.

While the four enumerated crimes (or the “enumerated crimes clause”) havefedsuf
the same fate as the residual clause, they have been the subject of numerous recerst afecisi
the Supreme Court and the Eleventh Circuit Court of Appeals. These decisions inform
analysis that is mre complicated than would appear at first blush: whether an offender’s prig
conviction that bears the label of an enumerated crime actually constitudasietion for one
of the enumerated offenses for purposes of the ACCA. Rather than merelyg oslythe label
attached to an offender’s prior conviction, federal courts must assess whetluafehdant
committed one of the enumerated crimes actually envisioned upon the passage of the ACCA.
conduct this inquiry, a sentencing court must assessldments forming the basis of the
offender’s conviction and compare those elements to the “generic—ceméhe offense as

commonly understood.Descamps v. United Statés70 U.S. 254, 257 (2013).

Decisions regarding whether a burglary convictionligga as an ACCA predicate
offense demonstrate how courts approach the enumerated crimes. Though the AC
specifically lists “burglary” as a violent felony, merely because a stteiction is labeled a
“burglary” does not automatically qualify it aspaedicate offense under the ACCA. Rather,

“[a]s the [ACCA] has been interpreted, a conviction for ‘generic burglary’ soasta violent

felony, while a conviction for ‘nomgeneric burglary’ does not.’'United States v. Ranie616

F.3d 1212, 1213 (11th Cir. 201@brogated on other grounds lynited States v. Howard@42

F.3d 1334 (11th Cir. 2014). A “generic” burglary is “any crime, regardless of its @sfatition
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or label, having the basic elements of unlawful or unprivileged entry into, or remaining in,

building or structure, with intent to commit a crimelaylor v. United States, 495 U.S. 575, 599

(1990). A “nongeneric” burglary is one that “do[es] not include all of the elements essential t
generic burglaries,” including burglaries of boats, automobiles, and othdruildmgs. Ranier
616 F.3d at 1214.

As with all enumerated crimes, to assess whether a state conviction for bqrgléfies
as a generic crime, the Court can employ two methods. First, the Courassass the state
statute under “the categorical approackdward 742 F.3d at 1345l6. If that assessment does
not end the inquiry, then the Court must determine whether the statute can belassdmsthe
“modified categorical approach.ld. Under the “categorical approach,” courts “compare the
elements of the statute forming the basis of the defendant’s conviction with rientdeof the
‘generic’ crimed.e,, the offense as commonly understoo@&scamps570 U.S. at 257. Under
this approach, “[tlhe prior conviction qualifies as an ACCA predicate only if theeitsts
elements are the same as, or narrower than, those of the generic offensé.the statute so
gualifies, then this ends the inquiry: the conviction is a violent felony, and the ndodifie

categorial approach is not needeHoward 742 F.3d at 1345.

However, if the burglary statute is broader than the elements of the gemaec ttre
statute itself does not qualify as a predicate offense under the categppoaach. Thus, the
court must ten determine whether it can apply the “modified categorical approach” to asse
whether the defendant’s conviction under the statute does qualify as a predicate. offiens
Courts can use the modified categorical approach in those instances “when a priorocoisvict
for violating a secalled divisible statute."Descamps570 U.S. at 257. A divisible statute is a

statute which “sets out one or more elements of the offense in the alterdativexample,
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stating that burglary involves entry into a building or an automobile. If one aiterrisay, a
building) matches an element in the generic offense, but the other (say, ankalgpdoes not,
the modified categorical approach permits sentencing courts to . . . determahealternative
formed the basis of the defendant’s prior convictiolal.”

To determine which alternative of a divisible statute formed the basis for the prig
conviction, a court can assess a limited class of documents including tggnghdgmcument,
written plea agreement,anscript of plea colloquy, and any explicit factual finding by the trial

judge. _Shephard v. United States, 544 U.S. 13, 16 (2005). These documents are comm

referred to as Shepharddocuments.” If a statute is divisible, the Court can useStiephed
documents to “do what the categorical approach demands: compare the elementdraetbé cr
conviction (including the alternative element used in the case) with the eleoheéhésgeneric
crime.” Descamps570 U.S. at 257. If thBhephard documenghow that the defendant was
found guilty under elements of a divisible statute which match elements of thecgdfense
instead of those which do not, the prior conviction is an ACCA predi¢édsvard 742 F.3d at
1347. In contrast, “a statute is inidible if it contains ‘a single, indivisible set of elements.”
Id. at 1346 (quotinddescamps570 U.S. at 258 & at 257 (defining an indivisible statute as one
“not containing alternative elements™). “If a statute is indivisible, a touay not applythe
modified categorical approach, and that is the end of the inquiry; the prior conviction canrj
qualify as an ACCA predicate regardless of what@ingphard documents may shovd.

In Howard the Eleventh Circuit assessed whether the defendant\@ction under
Alabama’s thirddegree burglary statute qualified as a generic burglary, and thus, a predicd
violent felony under the ACCA. The Eleventh Circuit noted “[tlhe elemengeoéric burglary

under the ACCA are: (1) ‘an unlawful or unprivilegedtry into, or remaining in,” (2) ‘a

-
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building or other structure,’” (3) ‘with intent to commit a crimeld. at 1348 (quotingraylor,

495 U.S. at 598). The Eleventh Circuit first determined that the Alabama stia#it¢he

defendant inHoward was convicted under did not qualify as a generic burglary under the

categorical approach because the elements of the offense were not the same asyertharr,
those of the generic offensdd. (citing Ranier 616 F.3d at 1215). Thidoward court then
assesse whether the statute was divisible, and therefore, was able to be assessetheinder]
modified categorical approach. T@eurt noted that, undéddescampsthe “key to determining
divisibility . . . is whether the statute sets out one or more elements of theeoffenise
alternative—for example, stating that burglary involves entry into a buildingn automobile.”
Id. (internal citation omitted) (emphke in original). The Alabama statute contains nothing
“suggest[ing] its definition of ‘building’ is drafted in the alternativdd. “The items that follow
each use of the word ‘includes’ in the statute areexdraustive examples of items that qualify
as a ‘structure’ and thus count as a ‘building’ under . . . 82-88). . . . The statutory definition
of ‘building’ does not say what is not included. In light of escampslecision, illustrative
examples are not alternative elementdd. (intermal citations omitted). Thus, the Eleventh
Circuit determined that Alabama’s thidigree burglary statute, 8 13A7, is a norgeneric and
indivisible statute, and a conviction under that statute “cannot qualify as a dgangtary under
the ACCA.” Id. at 1349.

In Mathis v. United States ~ U.S. _ , 136 S. Ct. 2243 (June 23, 2016), the Suprem

Court further clarified how courts should employ the modified categorical appro&aehCdurt
held that the fact that a statute contains multiple alternateans of committing the crime does
not make the statute divisible, if these means are not alternative elementsdyubmbtiactual

determinations about an element, and thus, unnecessary to the jury’s determinationfof guil
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the crime.Mathis _ U.S.at___, 136 S. Ct. at 2254. Put another way, the Court held that,
when using the modified categorical approach to determine whether a prior convicton is
“violent felony” or “serious drug offense” under the ACCA, a court should focus on thg
“elements” of the statutory offense rather than on that offense’sessential “means” of
commission.Id.

After Mathis the Eleventh Circuit analyzed whether a conviction under Georgia’s forme

burglary statute can constitute a predicate violent felonyrutie ACCA United States v.

Gundy 842 F.3d 1156, 11669 (11th Cir. 2016). Isundy, the offender had been designated
as an armed career criminal due to his prior burglary convictions under the srgiaG
burglary statuteinderlyingWilliams’' Georgiaburglary convictions.ld. Applying Mathis the
Eleventh Circuit determined thathough the statute was “naeneric,i.e., broader than
generic burglary, it was divisibleld. The Court reasoned “the plain text of the Georgia statute
has three subteof different locational elements, stated in the alternative and in the disgunctiy

. . effectively creating several different crimesld. at 1167. “That the Georgia prosecutor
must select and identify the locational element of the place burglbdther the place burgled
was a dwelling, building, railroad car, vehicle, or watereradt the hallmark of a divisible
statute.” Id. Therefore, courts may continue to apply the modified categorical approach |
determine whether a defendant’s convictiamger Georgia’s prior burglary statuteatch the
generic definition of burglaryand thus, qualify as predicate offenses under the AC@Aat
1168-69.
Il. Williams’ Conviction and Sentencing

On December8, 2010 a grand yry in this DistrictchargedWilliams with four counts:

possession of a firearm by a convicted felanviolation of 18 U.S.C. § 922(g)(1) (Count One);
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possession of a prohibited weapam violation of 26 U.S.C. § 5861 (Count Two); possession
with intent to distribute methamphetarajim violation of 21 U.S.C. § 841(&Count Three)and
possession of firearms in furtherance of drug traffickingviolation of 18 U.S.C. £24(c)
(Count Four). (Doc. 1.)The Governmens Penalty Certification filed at the commencement of
the case stated th@illiams faced a minimum term of imprisonment of fifteen years under the
ACCA if he had three prior convictions for serious drug offenses or violent felonies. (Doc. 2.)

Williams and hisretainedattorney, Mr. Joseph East, were able to negotiate a plea
agreement with the Government whereby Willilams agreed to plead guilty uat Cane
(possession of a firearm by a convicted f¢gland Count Jpossession with intent to distribute
methamphetaminen exchange for the Governmemoving to dismisghe remainingcounts.
(Doc. 46.)

OnJanuary 13, 2@, Williams appearedefore the Honorable Lisa Godbey Wdod a
change of plea, or Rule 11, proceeding. (Bi&c) At the commencenmd of the hearing, Judge
Wood explained that the parties had previously appeared for a Rule 11 hearing on D&&mbe
2014, but that Williams expressed surprise at the range of penalties he couldDace 56,
pp. 2-3.) Thus, at that time, the Court found that Williams could not enter a knowing an
voluntary guilty plea and set the case for tri@d.) However, Williams moved to continue that
trial, and his counsel, Mr. East, subsequently notified the Court that Williansotv fully
apprised and understands the range of possible penalties he may face and does desire to
into a plea of guilty to Counts 1 and 3 of this indictmentld. &t p. 3.) Judge Wood asked
Williams if this was correct, and he responded that it wak) Mr. East explained that he had
met with Williams on multiple occasions since the last Rule 11 hearing and that Mrh&as

“done everything necessary to appraise him of everything he needs to know aaytd t(d.)
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Judge Wood then engaged in an extengiga colloquy with Williams.She explained to

Williams thatthe decision to plead guilty was an important one, that the decision was entirely hjs

decision, and that she wanted to be certain that Williams understood all of the importg

considerations that go into the decisioid. &t pp. 34.) Judge Wood inquired wther anyone

had forced Williams to offer to plead guilty, and he said no one had done so and thagpleadin

guilty was what he wanted to dod.(at p. 4.)

Judge Wood had Williams placed under oath before asking him a series of questio
(Id.) He was able to recount his personal informatimeluding his age, the age of his children,
and his residence.Id at p. 5.) Williams testified that he completed high school and held g
number of jobs.(ld.) Williams then stated that he had the disabditxé bipolar disorder and
paranoid schizophrenia(ld.) Judge Wood asked Williams whether he was currently taking
medication for those conditions, and he responded that he wds.at (pp. 56.) He also
affirmed that his medications adequately adaré$ss conditions. Ifl. at p. 6.) Judge Wood
then asked Mr. East whether he had any difficulty in conversing with Willigids. Mr. East
responded that he had not, that Williamd bhaen very alert, that Williams had not exhibited any
kind of erratic behavior during their conversations, that no court in Williaxtensive criminal
history had ever decladehim incompetent to stand trial, and that East did “not know of any
reason other than having a mental condition whereby he would be unable to— to where he wq
be able to meet the criteria of some type of psychological defendd.) Williams then
affirmed that he had n@xperiencedny problem talking with his attorneyld.) When asked
by Judge Wood to describe in his own words whyl#s¢ proceeding was cut short, Williams
responded, “Because | wasmnderstandingsic] the 15year minimum.” [d. at pp. 67.) He

then stated that he understood it better after talking with Mr. Hastat . 7.)
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Judge Wood explained Williams thathe was presumed innocent and the Indictment
was not evidence of his guilt. She also explaitied hedid not have to plead guilty, and if he
chose to persist in his not guilty plea, he would have the right to: a public and spédedly tria
jury; a presumption of innocence during that trial; the assistance of trial cosaselhear,
confront, and crosexamine the Governméstwitnesses and evidence; call witnesses on his
behalf; and testify himself or remain silerftd. at pp.8—9.) Judge Wood cautreed Williams he
would be waiving these rights if he pleaded guilfid.) She explained thalf she accepted his
guilty pleg there would be no right to trial of any kind, and that whatildrremain of his case
would be the sentencing phas@d. at p.9.)

Williams stated he understoodld.) Williams also stated he and MEastreviewed the
Indictment together, that he had the opportunity to talk toBdstabout the facts of his cased
the underlying conduct, as well as about the proposed plea agreement, and thastkiad
discussed the law pertaining to his cafld. at pp. 9-10) Williams specifically testified that he
and Mr. East had multiple conversations about the possible penalties in higldas¢.p. 10.)
Williams stated that he was satisfied with Nlasts services and that he had no complaints
about Mr. Easwvhatsoever.(Id. at p. 11.)

Judge Wood reviewed thapplicable counts of the Indictmentvith Williams and
discussedthe essential elements of the crimes for which he was chagddvhat the
Government would have to prove if he went to trigdl. at pp. 1-13) Williams responded that
he understood these elements and what the Government would have to prove if he wént to fria
(Id.) Judge Wood advised Williams of tpenaltiesshe could imposen the Counts to whiche
was pleading guilty (Id. at pp. 13-14.) Pertinently, she stated, “Mr. Williams, Count 1 carries

what is called a mandatorginimum, and that means that if | accept your plea as to Count 1, |
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must sentence you to at least 15 years in prison as to Count 1. Do you understanddhat?” (
p. 13.) Williams responded that he understodqtd.) Moreover, Judge Wood explained to
Williams that, in imposing a sentence upon him, she would have to take into consideration the
advisory Sentencing Guidelines and the factors set forth in 18 U.S.C. § 385& pp. 14-15.)
Williams stated that no one had promised him an exact sentand Judge Wood explained that
anyonés estimation of what his sentence mightvbeuld in no way bind the Court. Id{ at

p. 15.)

Judge Woodaffirmed with Williams that he had given Mr. East permission to negotiate &
plea agreement with the Governmenld. @t pp. 1516.) She then asked the Assistant United
States Attorney (*“AUSA”) to summarize the provisions of the plea agreemenSA/Ahane
Mayesstated:

Your Honor, in summary, the plea agreement provides that the Defendant will

plead guilty to Counts 1 and 3of the indictment. The Government will not object

to a recommendation by the US Probation Office that Mr. Williams receive a

threelevel reduction in the offense level for acceptance of responsibility pursuant

to the sentencing guidelines.

The Government and the Defendant agree to recommend to the probation officer

and the Court at sentencing that, for the purpose of the guidelines, the offense

involved methamphetamine having a net weight of 9.91 grams.

The Defendant agrees to pay restdatifor the full loss caused by his criminal

conduct. At sentencing, the Government will move to dismiss any other counts of

the indictment that remain pending against Mr. Williams.

Your Honor, the plea agreement provides the Governimestandard direct

appeal waiver and collateral attack waiver. Mr. Williams additionally esaail

rights to request information under the Freedom of Information ARtr.

Williams waives protections of Rule 11(f) of the Federal Rules of Criminal

Procedure and Rule 410 thie Federal Rules of Evidence.

(Id. at pp. 1617.) Judge Wood asked Williams if AUSKayes summarization of the plea

agreement was consistent with the plea agreement he signed, and he stateddt &wgp.17.)
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Williams also stated he read the plagreement, and MEastanswered any questions he may
have had before he signed the agreem@dt) Williams reaffirmed that no one had made him
any promises regarding the outcome of his case, other than the provisions containgdea the
agreement(ld.)

Judge Wood then specifically addressed the direct appeal waiver with Wijliitatisg
the following:

| do want to pick back up on something that Mr. Mayes alluded tohaxtds,that
this plea agreement that yo& urging does contain waivers of certain appeal
rights.

It states “Defendant entirely waives his right tdigect appeal of hisonviction
and sentence on any grouhddowever, there are three exceptions to that waiver.
That is, ifone of these three things were to occur, then you do dje¢c appeal
right. Number 1, if | were to sentence you abdke statutory maximum, then
you could appeal that directly; ddumber 2, if | were to sentence you above the
advisory guidelineange as found by me, then you could appeal that direCuly.
Number 3, if the Government were to file an appeal, you capioeal that
directly. Do youunderstand?

(Id. at pp. 17-18. Williams stated he understood the appeal waiver provision and that he had no
guestions regarding it.Id. at p. 18.)
Judge Wood als@xplainedthat the proposed plea agreement contained a waiver of
certain ofWilliams’ collateral attack rightsShe explained:
It states “Defendant entirely waives his right to collaterally attack hisictomv
and sentence on any ground and by any method including but not limited to a 28
USC Section 2255 motion.”
Now, that waiver doesontain one exception.The exception is that you may
collaterally attack your conviction and sentence based on a claim of ineffective
assistance of counsel.

(Id.) When asked if he understood the collateral attack waikarision, Williams replied that

he did and that he had no questions whatsoever abold.iat pp. 18-19.)
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Judge Wood asked MiEast and AUSA Mayes whether they were aware of any
impropriety on the part of the Government in handling Willianase, ad they both responded
no. (Id. at p.19.) Judge Wood then asked Williams whether he wished to still plead guilty tq

CountsOneand Threeof the Indictment because he was in fact guiltyhmise Counts, and he

answered in the affirmative(ld.) Judge Wood also asked Williams whether he understood th¢

rights and privileges he was waiving if she accepted his plea, and he said H&ldidJudge
Wood determinedhat Williams' decision toplead guilty was “knowing” and “voluntary. (ld.
at pp. 19-21.) Specifically, Judge Wood stated:

[Williams] has been diagnosed with bipolar disorder and schizophrenia, and
because of thatl have paid particular attention to Mr. Williams as he’'s
interacted with the Court today and on December 19thwhen he appeared
befae me last. According to him, he does take medication that addresses those
issues and he is current on his medication. Nonethélgsscarefully analyzed

his behavior during court today and prior to.

| find specifically that he has an understandmigthe case thad presently
pending against himHe understands the essential elements that the Government
would have to prove in order for him to be found guilty by a jury.

He understands the consequences of his plea angofsible sentence that he
faces as a result of his pleble understands the rights that he waives or gives up
by entering gplea of guilty. He has had the services of a competent defense
attorney who has gone over all the requisite documentationhiththe facts,

the law, thendictment, the plea agreement.

I’ ve watched Mr. Williams as hés responded to myquestions, and | find that
he is in possession of all of hisculties and has participated intelligently both
today and backin December at the first hearing

He pdled up at the first hearing for an understandabbson, and that is, upon
hearing the significant penalties tha faces if he were to plead guilty, he took
time to speak atength with his attorney on multiple occasions as has been
presented today tget confirmation that that is, in fact, what the possible penalty
range would be.

It is entirely understandable that he would focus on that issue to the extdra tha

has. Nothing in court today or back in December gives me pause that he is in
any way laboring under any mental disability or defect that interferes wih

14
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his ability to converse with his attorney and plan and strategize his own
defense, nor do | have any indicabn that any condition he has has interfered
with his appreciation of what wére doing here today, what the case is about,
the consequences of his plea and the other important decisions that go into
deciding whether to enter a plea of guilty or not guilty

All of that is to say that it is The Colstdecision that he is offering to enter this
plea knowingly and intelligently and voluntarily; is that correct, Mr. Williams?

(Id. (emphass supplied). Williams responded in agreement with Judge We&aodnclusions.
(Id. at p. 21.) Mr. East then added that had known Williams since 1999 and had represented
on numerous occasionsd.j

Sergeant Michael Raydeputy sheriff with the Ware County ShersfOffice provided
the Governmens factualbasis for the plea(ld. at pp. 2—-24.) Sergeant Ray testified that he
participated in a monttong investigation of the distribution of methamphetamine occurring at
Williams’ residence.(ld.) That investigation culminated in a search of the residgmasuant
to a warrant, on November 19, 2013d. at pp. 22-23.) Officerslocated Williamdying on the
bedin the master bedroom of the residemgth a .9millimeter pistollaying on one side of him
and a sawd off shotgunaying onthe other (Id. at p. 23.) Williams’ possession of these
firearms formed the basis of Count One of the Indictmélat) Officers also found a quantity
of methamphetamine, digital scales, and green zip lock bags in the master beflcbprRay
further testified that after the search, Williams admitted to possessing the taronrand to
being a distributor of methamphetamindgld.) Ray confirmed that the firearms Williams
possessed had been shipped in interstate commerce and that Williams had been convicted
least one felony prior to the search of his homie. gt p. 24.) Mr. Easthad no questions for
Sergeant Ragn cross-examination.d()

Uponquestioning from Judge WooWilliams did not dispute any of the testimony given

by Sergeant Rayand he adntied to the truth of Rag testimony. Ifl. at pp. 2425.) Judge
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Wood found that there was a factual basis for the plea of gaittyepted William's plea and
adjudged him guilty of Counts One and Three of the Indictméat. at p. 25.) Judge Wood
advised Williams that the Probation Office would preparBraSentence Investigatioreport
(“PSI”), and the Court would schedule a sentencing hearing after the PSI was disclosed to
Government anthe defense (Id.)

Prior to Williams' sentencing hearingUnited States Probation OfficeéScot Riggs
prepared a PSIProbationOfficer RiggsdetailedWilliams' offense conduct and criminal history
and calculatedVilliams' statutory penaltiesas well as his advisory Guidelsierange. The
Probation QOficer detailedan extensivdist of adult criminal convictions. (PSIfY 38-58)
Pertinently, Probatio®fficer Riggsdetailed al998 conviction for sale of cocaing@d. at 1 40);

a 1998 conviction for and possession with intent to distrilmateaine (id.); and a 1999
conviction for burglary of a dwelling ancelated battery(id. at § 42) When calculating
Williams' offense level Probation Office Riggs asserted[T]he defendant has at least three
prior convictions for a violent felony @erious drug offense, or both, which were committed on
different occasions (see paragraphs 40 and 42). Therefore, the defendiardrieed career
criminal and subject to an enhanced sentence under the provisions of 18 U.S.C. 8 924 @).” (
9 32) Officer Riggsconcluded thawilliams' statutory minimum term of imprisonment was
fifteen years and the maximum term was liféd. @t { 85.) According tothe PSI,Williams’
Guidelires’ range for imprisonment was 188 to 28®nths. [d. at { 53.) Williams counsel
filed objections tothe original draft of the PSlwhich were resolved by incorporating the
defendant’s position into the body of the final report. (Addendum to PSI.)

Williams appeared befordudge Woodfor a sentencing hearing ofune 22, 2015

(Doc.48) At that hearing, Judge Wood heard fri¥iilliams, Williams counsel, and counsel
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for the GovernmentegardingWilliams’ potential sentence. (Doc. 57.) This collodpggan by
Judge Wood asking Williams if he had an opportunity to read the PSI and discutds Mrwi
East. [d. at pp.2-3.) Mr. Williams responded that he hadld.(at p. 3.) Mr. East then
confirmed that thee were no remaining objections to either the factual accuracy of the PSI or th
Probation Gficer's application of theGuidelines. [d. (“They agreed with me on all my
objections. They gave me everything | wantefl.”)There being no objections from the
Government orWilliams, Judge Wood adopted the PSfKindings of fact and conclusions
regarding tle advisory Guideling range. (1d.) Judge Wood determined that Count One carried
a statutory minimunpunishment of fifteeryears imprisonment and a maximum of life in
prison whereaghe Guidelines called for a sentence between 188 to 235 months in pltspn. (

Williams then testified before the Courfld. at p. 4) He stated that he understood that
there was a mandatory minimum in the case of fifteen y&@8@Gmonthsand ttat the lower end
of his Guideling’ range was 188 monthsid(at p. 5.) Williams asked that the Court sentence
him to fifteen years and that the Court order him to get treatment for his drug Hahit. He
explained that he had been selling drugs to support his drug habit and that heegotses
firearms for protection from burglaras there had been a number of burglaries in his atda. (
at p. 4.) Williams testified that he had progressed to the twelfth grade in school and that
wanted to be incarcerated close to home so he could see his palgras.pg. 56.) Williams
then stated:

I'd just like to apologize to The Court and want to let them know | was not trying

to hurt anybody. | was at a bad point where | was out of control and | had a lot of

things going on, and, Judge, my thinking and character, and | was at a low point

in my life, and Im asking this Court to have leniency on me and be here with me

and bear with me and help me better myself whitedoing this time where | get

into some drug programs and get in school and come back oupdactive
track and not back out on the track that | was onama’
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(Id. at p. 6.)

Judge Wood then pronounced a sentence of 180 mof(ithsat pp. 7~8.) Judge Wood
explained that she variadbwnwardfrom the advisoryGuidelines’ range (from188 months to
180 months) “because 15 years in federal prison is sufficient but not greater to dddress
seriousness of the conduct that is involved, given Mr. Willigpessonal history and criminal
record.” (d. at p.8.) In her articulation of howlee arrived at hesentence, Judge Wood stated,
“[T]he investigation revealed that the Defendant was selling quantities of medtampie. He
had two loaded firearms. He has an extensive criminal history including convictior@muifor f
separate felony offenses. Nevertheless, as | said earlier, 15 yearscisrduffihat is a serious
sentence, and that will do.(Id.) Judge Wood advised Willianthat he waivechis right to
appealwith limited exceptions, pursuant to his plea agreemddt.a{ p. 9.) The Court entered
judgmentof 180 monthsimprisonment as to each count, to be served concurrently, on June 2
2015. (Doc. 49.)

[1l.  Williams’ Section 2255 Motion

Williams filed the instant Section 2255 Motion the first anniversary of his sentencing
hearing,June 22, 2016. (Doc. 52, pp.-138.) Williams raises three arguments in support of his
Motion: (1) that he “does not have the necessary predicate convictions to baetlagsifan
Armed Career Criminalspecifically, [Williams’] Georgia Burglary conviction falls within the
unconstitutional residual clause. In addition, Mov&monviction for Sale of Cocaine m®t a
serious drug offen$g” (2) that Mr. East failed to investigate whether Willidmsrior
convictions were proper predicate offenses that could be used to classify ¥/glsaen armed

career criminal under the ACCAgnd (3) that East failed to investigate his reduced mental
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capacity for purposes of asserting an insanity defendd. at pp. 49; Doc. 53.f The
Government filed aResponse to WilliamsMotion, (doc. 60), and Williams filed a Reply,
(doc. 61),as well as a Motion to Amend, (doQ)6seeking to correct typographical errors in his
Reply.
DISCUSSION

Whether Williams Procedurally Defaulted his Challenge to his ACCA Designation

As an initial matter, while Williams now seeks to dire@tiack his sentenden addition
to challenging his counsel's performancée has waived thaattack because he did not
challenge Is sentence on appeal. Indeed, he did not file any appeal in this case. In the Elevg
Circuit, under the procedural default rule, “a defendant generally must advareeitable

challenge to a criminal conviction or sentence on direct appeal or else thdatefenbarred

from presenting that claim in a § 2255 proceeding.” McKay v. United States, 657 F.3d 119

1196 (11th Cir. 2011) (internal citation and punctuation omitted). The procedural default rule

““is neither a statutory nor a constitutiomafuirement, but it is a doctrine adhered to by the
courts to conserve judicial resources and to respect the iaygortant interest in the finality of

judgments.” 1d. (QuotingMassaro v. United StateS38 U.S. 500, 504 (2003)).

A showing of ‘tauseand prejudicé can overcome a defendastdefault. Id.* More

specifically, adefendant can overcome “application of the procedural default bar by show[ing

® Williams originally contended that Mr. Eailed to move for a downward departure based on

Williams' “significantly reduced mental capacity.” However, after reading the Govertsrapyosition,
Williams concedes thdte cannot show prejudice from this alleged error because Judge Woedcszht
him to the statutory minimum. (Doc. 61, p. 7 (citing United States v. Reynolds, 215 F.3d 121Qif11t
2000).) Thus, the Court ne@eot further assess this claim, as it has been withdrawn. Even i@imélli
had not withdrawn the claim, it is due to ngkd for the reasons stated in the Government’s Response.

* “Under the actual innocence exceptioas interpreted by current Supreme Court doctriaenovants
procedural default is excused if he can show that he is actually innocent eithercdfe of conviction
or, in the capital sentencing context, of the sentence its®l€Kay, 657 F.3dat 1196(citing Dretke v.

19

nth

01

—_



cause for not raising the claim of error on direct appeal and actyatlipeefrom the alleged

eror.” Id. (citing Lynn v. United States, 365 F.3d 1225, 1434th Cir.2004) (alteration in

original)). To show cause for procedural default, a defendant must show that “some object
factor external to the defense prevented [him] or his counsel frisingédis claims on direct
appeal and that this factor cannot be fairly attributable to [defesflanin conduct.” Lynn, 365
F.3d at 1235.

Williams argues that the Court should excuse his procedural fault due to Mr. East
allegedly ineffective assimtce. (Doc. 53, p. £) To be certain, aneritorious claim of
ineffective assistance of counsel can constitute ceusxcuse a procedural defaulnited

States v. Nyhuis, 211 F.3d 1340, 1344 (11th Cir. 2000). However, a defendant does not clealr

procedural default hurdle merely by invoking the phrase “ineffective assistanceiaking
conclusory allegations about counsgderformance As the Eleventi€ircuit hasexplained

In order to [excuse proceduralefault], however, the claim of ineffees
assistance must have merjGreene v. United State880 F.2d 1299, 1305(11th

Cir. 1989).] Todetermine whether it does, we must decide whether the arguments
the defendant alleges his counsel failed to raiseewvgignificant enough to have
affected the outcome of his appeal. Miller v. Dugger, 858 F.2d 1536, 1538 (11th
Cir. 1988). Appellate counsel is not ineffective for failing to raise claims

Haley, 541 U.S. 386, 3882004)). However, the Eleventh Circuit has held that the actual innocencs
exception to procedural default dosst apply to a defendant’s claim that he is actually innocent of an
armed career criminal sentencing enhancement where that claim is baseal,amslegposed to factual,
innocence.ld. at 119899. Therefore, this exception cannot provide Williamsfeli

®> Williams does not claim that any other obstacles prevented him from diatiehis ACCA status
(which, according to Wlliams increased theanaximum sentencéhe facedl on appeal. Notably, the
Supreme Court did not decidehnsoruntil June 26, 2015, the day after the Court entered judgment or
Williams’ sentence. Howeer, Johnsonwas available for Williams to argue on direct appeal. Moreover,
while Williams citesJohnsonin his pleadings, as discussed below, he was not sentenced under t
residual clause. Indeed, in this Section 2255 Motion, Williams challenges whether gianbur
conviction qualifies as “generic burglary” under the ACCA’s enumerated crinoession and whether

his sale and distribution of cocaine convictions qualify as “serious drug<iinThese arguments are not
dependent odohnson Thus, theabsence ofohnsorduring his sentencing proceedings and the recency
of the decision during his time to file an appeal did not prevent him from challehis ACCA
designation. Furthermore, Williams’ direct appeal waiver in his pleamagraeadid not prevent him from
arguing on appeal that this Court sentenced him above the maximum seritenee by statute.
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“reasonably onsidered to be without merit.”__Alvord v. Wainwright, 725 F.2d
1282, 1291 (11th Cir. 1984).

As discussed belowat length, Williams does not raise a meritorious claim of fieetive
assistance of counselAt the very least, it was reasonable for Mr. East to consider that
challengingWilliams’ statusas an armed career criminabuld be without merit. Further,
Williams has failed to show that any argumeldis East supposedly should have made would
have affected the outcome dis case Additionally, while Williams makes conclusory
allegations regarding his mental capacity, he fails to establish any link beMmredaasts
alleged failure to investigate his mental state Witliams’ decision to not appeal he&rmed
career criminatesignation.

In short, Williams has failed talemonstratethe “cause and prejudice” necessary to
excuse his procedural defaulBecause he failed tdirectly appeal hiarmed career criminal
designation, he cannot now claim through a Section 2255 MotionthisaiCourt erred by
sentencing him under the ACCA.

Il. Whether Williams Meritoriously Challenges his ACCA Enhancement

Even if Williams had notprocedurally defaultechis challenge to his armed career
criminal designation, he fails to carry his burden on the merits othais. Williams essentially
makes thre@arguments against his ACCA designation: (1) that the Court considered herpurgl
conviction to be a violent felonyunder the nownvalidated residual clause; (2) thhts
conviction under Georgia’s former burglary statute cannot form the basis ofgdiytl under
the ACCA, because the statute is fgameric and not divisible; and (3) that his crimes for sale of
cocaine and possession with intent to distribute cocaine do not constitute “sergpoffeinge’

under the ACCA.The Court addresses thesguanents in turn.
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A. Whether Williams is Entitled to Relief Under Johnson
Williams contends that Judge Wood relied upon the ACCA’s residual clause wheg
finding his burglary to be a predicate offense. As explained above, the Supremet@olart s

down theresidual clause idohnson. However, to prove a Johnskaim, Williams must show

(2) [] the sentencing court relied solely on the residual clause, as oppossal to a
or solely relying on either the enumerated offenses clause or elements clause
(neither of which were called into question Bghnsoih to qualify a prior
conviction as a violent felony, and (2) [] there were not at least three other prio
convictions that could have qualified under either of those two clauses as a violent
felony, or as a serious drug offense.

Beemarv. United States871 F.3d 1215, 1221-22 (11th Cir. 201Williams cannot meet either

of these two requirements.

In the PSI, Probation OfficeRiggs stated that Defendant was convicted burglary
under Georgia lawn July 19 1999. (PSIY 42.) TheProbation Officerelied upon th&hepad
documents to further explain:

According to the Indictment filed in this case, on June 18, 1999, the defendant

unlawfully entered the dwelling of Latasha Jones in Waycross, Georgathei

intent to commit a felony At some point during the burglarthe defendant also

struck Jones with his fists and kicked her in the face, causing her to suffer a

fractured jaw.As verified by the sentencing documents, the defendant pled guilty

to the offenses as charged in the Indictment and was sentenced as outlined above.
(Id.) By relying upon theSheparddocumentsto explain that Williams’ conviction met the
definition of generic burglary (unlawful entry into a structure, with theninti®@ commit a crime
therein), the Probation Officeclearly conducted an enumerated crimes analysis and not
residual clause analysisVilliams did not object to this analysis or the underlying faet®n
though Judge Wood confirmed he read the PSI and discussed it with Mr. East prior to |

sentencinghearing. (Doc. 57, pp~3.) Judge Wood adoptd@robationOfficer Riggs findings

of factsand conclusionluring the sentencing hearindd.(at p. 3.)
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At no point in the PSI or during the sentencing hearing did Judge Wugidams’
counsel, courd for the Government, or Probation Officer Rigdiscuss the residual clause,
guote the residual clause, paraphrase the residual clause, or even indiractty tteferesidual
clause. The sentencing court did not address, much less decide, whethef &djliams’
convictions “otherwise involve conduct that present a serious potential risk of phggicalto
another.” The residual clause played no part in Williams’ sentencing proceedingoevats

Therecord establishes that the Court relied upon the ACE@Alsnerated crimes clause
and itsenumeration of “burglary” as a crime of violence when sentencing Willis@egOxner

v. United States, No. 167036, 2017 WL 6603584, at+2 (11th Cir. Dec. 27, 2017) (affirming

district court’s finding, based on circumstantial evidence, that the sentemirig&ied on the
enumerated crimes provision to enhance defendant’s sentence). The Supreme Jotundan
emphasized its “decision does not call into question application of the Act to thefooemated
offenses, or the remainder of the Act’s definition of a violent felony.” _ W.S. g 135 S.
Ct. at 2563. Because the record establishes that theluaticlause played no part in Williams’
sentencing proceedings, Johnsfiords him no relief.

Moreover, even if the recordese unclear as to whether Judge Wood relied on the
residual clause or the enumeram@dnes clausethe Courtstill must deny Willams’ Motion.
Uncertainty is not enough to obtallohnsorrelief. Rather, Williams possesses the burden to
establish that Judge Wood “more likely than not” relied on the residual cl&essman 871

F.3d at 1221-22. Thus, even if the record were silent on that issue, “where the evidence doe{

clearly explain what happened, the party with the burden losels.at 1225;see alsdOxner,
2017 WL 6603584, at *3 (affirming denial dibhnsonrelief to Section 2255 movant who

conceded that record was silent as to whether he was sentenced under residual claus
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enumerated crimes clause). Williams has not carried his burden to prove that Judgel@od r
on the residual clause—solely or otherwise—when sentencing him under the ACCA.

Further even if Wiliams had proven that Judge Wood solely relied upon the residugl
clause, he has failed to prove that he does not have at least three convictions for “violent
felonies” or “serious drug offenses” under the other clauses of the ACCA. As explained beloyv,
prior to his sentencing, Williams had obtained one conviction that qualifies as “blnghaisgr
the ACCA’s enumerated crimes claws®l two convictions for “serious drug offenses.”

B. Whether Williams’ Conviction Constitutes “Burglary” under the ACCA

As laid out above, on July 19, 199%/illiams was convicted of burglary in the Superior
Court of Ware County, Georgia. (Doc.-80° At the time of Williams’ burglary conviction,
Georgia’s burglary statute provided that “[a] person commits the offensergiatyuwhen,
without authority and with the intent to commit a felony or theft therein, he enteesnains
within the dwelling house of another or any building, vehicle, railroad car, wafteror other
such structure designed for use as the dwelling of another.” O.C.G.A-7811@999).

Williams argues thalis conviction under this statute “cannot qualify as a violent felony undel

® williams was also charged with and convicted of battery in connection higtlsame incident. He
pleaded guilty to unlawfully and intentionally causing physical harm toshatadones by hitting and
kicking her in the face and causing her injuries iditlg a fractured jaw. (Doc. €0) The battery
statuteprovided that “[a] person commits the offense of battery when he or shéidnédly causes
substantial physical harm or visible bodily harm to another.” O.C.G.A.-8-2%1 (1999). If this
battey conviction were a felony, it would qualify as a “crime of violence” urtier ACCA’s elements
clause. See United States v. YandSruz 634 F. App'x 247, 249 (11th Cir. 2015) (holding that
defendant’s battery conviction under Georgia statute qualifies asna ofi violence under 18 U.S.C.

§ 16; “Unlike the simple battery statute at issueJohihson v. United States, 559 U.S. 133 (2010)], which
someone can violate by merely touching another person, the Georgia staisgaeahere requires
‘substantialphysical harm or visible bodily harm.” Such harm simply cannot be daw#bout the
application of physical foreedi.e., force capable of causing physical pain or injury to another person.”
(citing Hernandez v. bited SatesAttorney Gen. 513 F.3d 1336 (11th Ci2008),andUnited States v.
Griffith, 455 F.3d 1339 (11th Cir2006)). However, it appears that Williams’ conviction was a
misdemeanor.SeeO.C.G.A. 8§ 165-23.1(c) (“Except as provided in subsections (d) through (k) of this
Code section, a person who commits the offense of battery is guilty of a raeuemi). Thus, while
Williams’ battery conviction “has as an element the use, attempted useeatetted use of physical
force against the person of another,” it was not a “violent felony.”
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the enumerated clause because &-16a) is an indivisible, negeneric statute.” (Doc. 53,

pp. 89 (citing James vUnited States550 U.S. 192 (2007Mays v. United States817 F. 3d

728 (11th Cir. 2016).)

Fatal to Williams’ argument is the Eleventh Circuit's decisiorGuandy which post
dates Williams’ Motion. As laid out abovein Gundy, the Eleventh Circuit squaly rejected the
identical argument that Williams makes her842 F.3dat 1166-69. TheCourt found that
though O.C.G.A. § 1G-1(a) was “norgeneric,’+.e. broader than generic burglary, it was
divisible. Id. Therefore,even afterMathis courts may continue to apply the modified
categorical approach to determine whethdeendant’s conviain under O.C.G.A. § 18-1(a)
matcheshe generic definition of burglarand thus, qualifieasa predicate offensender the
ACCA. Id. at 1168-69. Following this direction fromGundy and applying the modified
categorical approach, | find that Williamsurglary conviction so qualifies.

Because O.C.G.A. 8§ 1B1(a) is divisible, the Court “must determine which of the
alternative elements in Georgia’'s burglary statute formed the basis of [Wi]liamas burglary
convictions and whether those elements match the generic definition of burdidrat 1168.
To make this determinatipthe Court looks at th8hepardlocuments, including the charging
documentsto determinavhat of whatcrime, with what elements, Williams was convictdd.
The State charged that Williams “unlawfully, without authority, and with the tindecommit a
felony, towit: theft by taking, therein, entered the dwelling house of anothevjttd atasha
Jones, located at 1019 Congress Street; Waycross, Georgia.” (D8cp6@.) Williams
pleaded guilty to this charge and received a-yigar probated sentence.ld.(at p. 4.)
Accordingly, theSheparddocuments concerning William&eorgiaburglary conviction make

clear that hizonvictioninvolved these three elements: (1) an unlawful erf®)yinto a dwelling
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house or building(3) with intent to commit a crime therein. “These elements substgntiall
conform to the generic definition of burglaryGundy 842 F.3d at 116%citing Howard 742
F.3d at 1342). Therefore, Williams’ conviction qualifies as a “burglary” undeACA’s
enumerated crimes clause. As sutie Court properly counted thisroaction as a predicate
“violent felony” when sentencing Williams.

B. Whether Williams’ Georgia Drug Convictions Constitute “Serious Drug
Offenses” under the ACCA

Williams argues that hiprior state controlled substances convictions do not meet the

ACCA'’s definition of “serious drug offense.” (Doc. 53, pp69 Under the ACCA, “serious
drug offense” means “an offense under State law, involving manufacturing, distributing,
possessing with intent to manufacture or distribute, a controlled substance . . . for which
maximum term of imprisonment of ten years or more is prescribed by lawfg§’U.S.C.
8 924(e)(2)(A)(ii).

On July 15, 1999, Williams pleaded guilty in the Superior Court of Ware County
Georgia to two @unts that he violated Georgia®ontrolled Sibstanceg\ct. (Doc. 601.) The
first count charged that “on the 1st day of December, 1998, in [Wanaty, [Williams] did
then and there unlawfully deliver, distribute, and sell a controlled substaneé; tmcaine,
schedule Il, in violation of the Georgia Controlled Substances Adtl” af p. 2.) The second
count charged thdton the 2nd day of December, 1998, in [Ware CouyiWjlliams] did then
and there unlawfully possess, with intent to distribute, a controlled substaiva&, ¢ocaine,
schedule II, in violation of the Georgia Controlled Substances Act, Contrary tomb®fasaid
State, the good order, peace, and dignity theredgfd.) The court sentenced Williams’ to

concurrent fiveyear pobated sentences as to both couni. af p. 4.)
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At the relevant time, Georgia law provided that “[i]t is unlawful for any person to
manufacture, deliver, distribute, dispense, administer, sell, or possess withamisttibute any
controlledsubstance.” O.C.G.A. § 18-30(b) (1999)" The punishment for “any person who
violates [that subsection] with respect to a controlled substance in ScheduleHealul® II”
was, for a first offense, “not less than five years nor more than 30 years.” O.@ G6AL3-
30(d) (199); see alsdD.C.G.A § 1613-26 (list of Schedule Il controlled substancé3gnnard
v. State, 593 S.E.2d 694 (Ga. Ct. App. 2004) (cocaine qualifies as narcotic drug).

In his Motion, Williams contendsthat Georgia’s controlled substances statute has 3
“three tiered system” where the amount of drugs possessed determinegtih@efi¢he sentence.

(Doc. 53,p. 5 (citing United States v Madetlsladera 333 F.3d 1228 (11th Cir. 2008).) He

appears to arguthat because the documents surrounding his case do not reveal the amount
drugs he possessed, it cannot be said that a maximum term of imprisonment ofsem yeae
was prescribed by law.Id at pp. 5-6.) Williams misconstrues the statute ungdrich he was
prosecuted.

The statutory provisiorunder which Williams was convictezhrried a maximum penalty
of at least ten years or more, regardless oatheunt involved Specifically, for the drug crimes

Williams was convicted ofdglivering, distributing, and selling cocaine, and possessowine

" williams has attached undated copies of O.C.G§A18-1330.2 through 180-31(g). (Doc. 53,
pp. 1345.) However, these are not the statwteder which he was convicted. Rather, he was charged
with and pleaded guilty to unlawfully delivering, distributing, and selling a controlledasdgsas well

as unlawfully possessing, with intent to distribute, a controlled substanoce. @D p. 2.) At the time of
his conviction, these crimes were outlawed by O.C.@AL6-1330(b) (1999). Georgia revisd its
Controlled Substances Act in 2012. However, in this Report, the Court has cited tesasded
Williams’ claims under the statutes operative at the time of his state donsictMcNeill v. United
States 563 U.S. 816, 820 (2011) (“The plain texXtACCA requires a federal sentencing court to consult
the maximum sentence applicable to a defendant’s previous drug offense raetbé tis conviction for
that offense. The statute requires the court to determine whégreveus convictionwasfor a serious
drug offense. The only way to answer this backwao#fing question is to consult the law that applied at
the time of that conviction.”).
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with intent to distribute)O.C.G.A. 816-13-3@d) mandated a penalty obt less than five years
nor more than 30 yeardGeorgia’sdrug statutes carried a lower penalty foerelyunlawfully
purchasing and possessirgpntrolled substances. O.C.G.A. 88-1%30(a),(c). However,
Williams’ charging documents and plea reveal that he was not convicted undepribtnvise®ns

for those crimes. Rather, his convictions fell under O.C.G.A.-§3t80(b),which outlawedhe
delivery, distributionandsde of cocaine and the possessiorcotaine with intent to distribute.
Again, O.C.G.A. 8§ 14.3-30(d) provided a maximum penalty of 30 years’ imprisonnient
these crimesregardless of the amount of subste distributed. Thus, the state crimes that
Williams was convicted of and the statutory provision under which he was convictied ¢her
requisite punishment for his convictions to qualify as “serious drug offenses” hedeCCA.

Williams' relianceon MaderaMaderamisses the mark. In that case, the Eleventh Circuit

discussed whether the defendant’s prior felony drug conviction under Georgia lakutEs st
“drug trafficking offense” under Section 2L1.2(b)(1)(A)(i) of the Sentegdiuidelines. 333
F.3dat 1228. In concluding that the conviction did so qualify, @aurt explained thathe
Georgia legislature enacted “a thitesred scheme for punishing those persons involved with
drugs.” Id. at 1231. TheCourt explained that those tiers affl) possession ainy amountf a
controlled substance under O.C.G.A. §811330(a); (2) manufacture, delivery, distribution,
dispensing, administering, selling, or possession with intent to distrdouteamountof a
controlled substance under O.C.G.A18-1330(b); and (3) ‘trafficking’ by possessing more
than adesignated amourdf a controlled substance under O.C.G.A. 8LB&1 which ‘aims at a

yet more serious offense Id. (italics in original) (citing Bassett v. Lemacks370 S.E.2d 146

(Ga. 1988). Thus,MaderaMaderaconfirms that while the amount of drugs is pertinent to

assessing whether a conviction constitutes “drug trafficking” under Gelargj a defendant can
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be convicted under O.C.G.A. §-13-30(b) of distributing, delivering, selling, or possessing
with intent to distribute &ny amountof a controlled substance.” In other words, while the
amount of drugs is pertinent to whether a defendant reaches the third tierk{b@ffict is not
pertinent as to whether he reaches the setienddistribution). Williams need only have been
convicted of the second tier (distribution), which he clearly was, for his convictisatisfy the
definition of “serious drug offensealinder the ACCA. Moreover, the definition of a “serious
drug offense” under the ACCA does not hinge on the amount of drugs involved but rather the
applicable statutory penaltyAgain, the statutory penalty for violating O.C.G.A. §-18-30(b)
was the same regardless of the amount of drugs involved. O.C.G6A13830(d). Therefore,
Williams’ Sheparddocuments need ndetailthe amount of drugs involved to determine that he
was twice convicted of an offense “under State law, involving manufacturingbuistg, or
possessing with intent to manufacture or distribute, a controlled substance . . . for which a
maximum term of imprisonment of ten years or more is prescribed by lawi§” U.S.C.

8 924(e)(2)(A)(ii).

In his Reply, Williams argues that “[i]t is more than settled that Georgia’s datigtes
sweeps more broadly than ACCA definition‘skrious drug offenseand as such encompasses
acts which constitutes both serious and-sernous drug offenses.” (Doc. 61, p. 4W¥hile
Williams argues this premise “more than settled,” he has noted ary precedent supporting
his position. To the contrary, the Eleventh Circuit and this Court have repeatedlyfétamd
convictionsunder Georgia’s drug statutasqualify as“serious drug offenses” under tA€CA.

See, e.g.Gatson v. United States, N96-14940€, 2017 WL 3224851, at *1 (11th Cir. Feb. 1,

2017);United States v. Dixgrb98 F. Appx 704, 706 (11th Cir. 2015Wnited States v. Wilcher

512 F. App’x 919 (11th Cir. 2013Bennett v. United States, No. 2:CR-5, 2017 WL 3706338,
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at *4 (S.D. Ga. Aug. 28, 2017eport and recommendation adoptddo. 2:12CR-5, 2017 WL

4782659 (S.D. Ga. Oct. 23, 201 NicKinney v. United States, No. CR 1293, 2017 WL

1684537, at *5 (S.D. Ga. Mar. 20, 201i@port and recommendation adoptétb. CR 112203,

2017 WL 1682540 (S.D. Ga. May 1, 201Jdames v. United StateNo. CR405263, 2017 WL

1044701at *2 (S.D. Ga. Jan. 19, 201 7gport and recommendation adoptédo. CR405263,
2017 WL 1044688 (S.D. Ga. Mar. 17, 2017).

To be sure, O.C.G.A. $6-13-30(b) the statute Williams was convicted undecluded
“deliver . . . dispense, administer, and sah’addition to “distribute” and “manufacturgh its
list of prohibited activities. However, these additional activities are forms tibdisng.
Therefore their inclusion didnot stretch theelements of thestatute beyondhe ACCA’s

definition of a serious drug offens&eeUnited States v. Johnson, 570 F. App32, 857 (11th

Cir. 2014) (defendant’s convictions for sale of cocaine fit the ACCA definition oitsedrug

offense” becausesélling is a form of distributiiy; Green v. United State®No. CR407042,

2017 WL 1100443, at *2 (S.D. Ga. Jan. 9, 20X@éport and recommendation adoptedo.
CR407042, 2017 WL 1074938 (S.D. Ga. Mar. 20, 2017) (defendant’s 1998 conviction und
O.C.G.A. 8§ 1613-30 fits § 924(e) definition because “selling is a form of distributingt)ited

States v. Rushin, No. CR 3:D8€14001, 2017 WL 3401296, at *3 (S.WV. Va. Aug. 8, 2017)

(Ohio statute‘fits harmoniously with the generic offense requirement that a defenda@sgos

drug with an intent to distribute, as selling is another form of distribd}ioking v. United

States, No. 4:11CR-00020LSC, 2014 WL 5426773, at *3 (N.D. Ala. Oct. 24, 2014)
(“Obviously, selling, furnishing and giving away are all forms of distriigti
Further, even if the elementsfofrmerO.C.G.A. § 1613-30(b) swept more broadly than

the definition of “serious drug offensetfie statute sebut the elements of the offense in the
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alternative Therefore, the Court may turn to ti&heparddocuments todetermine which
alternative formed the basis of the Williams’ prior conviction. Here, those dotamstablish
that Williams was found guilty under elements that match the ACCA’s definiti serious drug
offense. As to Williams’ first drug conviction, the charging and plea documents revdahé¢ha
was convicted of deliver[ing], distribut[ing], ad sell[ing] a controlled substance,-wat:
cocaine” on December 1, 1998. (Doc-B) As to his second offense, Williams was convicted
of “possess[ing], with intent to distribute, a controlled substanejtt@ocaine” on December
2, 1998. The elements of both of these convictions fit the ACCA because: (1) they weere st
law crimes (2) they involved distribumg cocaine or possessing with intent to distribute cocaine
(3) cocaine is a controlled substanemd (4) they were punishable lay maximum term of
imprisonment of ten years or more.

To the extentthat Williams argues théatis first conviction does not meet the ACCA
definition because he wasnly convicted of “sale of cocaine”, the Court must reject that
argument. First, as laid out abovwbe Sheparddocuments reveal he was charged with and
pleaded guilty to delivering, distributing, and selling cocaine. (Dod., 0 2.) Moreover, it is
more tharsettledthat“selling is a form of distributing,” and conviction for sale of a controlled
substance can qualify as a “serious drug offense” under the AGGAnson570 F. App’x at

857, see alsdReeves v. United StateNo. 16173338, 2017 WL 5997388, at *2 (11th Cir. Mar.

13, 2017);United States v. Darling619 F. Appx 877, 880 (11lth Cir2015) (defendant’s

convictions for sale of cocaine qualified as “serious drug offenses).
For all of these reasondilliams’ July 1999 Georgia convictions for dispensing,

distributing, and selling cocaine and possessing cocaine with the intent to distobatgute
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“serious drug offenses” under the ACCA and properly support his armed career crimir
designation.
II. Williams’ Claims of Ineffective Assistance of Counsel

Williams claims Mr. East’'s performance was deficient in two respects: (flichaot
challengethe Court’'s designation of Williams as an armed career criminal; and @yl heot
investigateand pursu@n insanity defense in light of Williams’ mental disorders.

Criminal defendants have a right to effective assistance of counsketatiedl stages of

the proceedings. Strickland v. Washington, 466 U.S. 668 (1984). This right extends to the e

of a guilty plea, Hill v. Lockhart, 474 U.S. 52, 58 (1985), and during sentencing proceeding

Glover v. United States, 531 U.S. 198, 202 (2001). Initially, it should be noted that a defendar

guilty plea, appeal waiver, or collateral attack waiver does not precludeféective assistance

of counsel claim premised on an involuntary and unintelligent pléaited States v. Puentes

Hurtadq 794 F.3d 1278, 1281, 1285 (11th Cir. 2005).

To prevail on a claim of ineffective assistance of counsel, a defendant must dateonst
(1) his counsel's performance was deficient, i.e., the performance fell lowbjective
standard of reasonableness, and (2) he suffered prejudice as a result of thamt defig

performance.Strickland 466 U.S. at 6886. “If a petitioner cannot satisfy one prong, we need

not review the other prong.” Duhart v. United States, 556 F. App’x 897, 898 (11th Cir. 2014).

Thus,if a defendant cannot show prejudice, the Court need not determine whether défenda
allegations show his counsel’s performance fell below an objective standaasahableness.

The deficient performance requirement concerns “whether counsel’'s advice Wwems wit
the range of competence demanded of attorneys in criminal cddifls. 474 U.S. at 56. There

is a strong presumption that counsel’s conduct fell within the range of reasonablssiorl
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assistance.Davis v. United State 404 F. App’x 336, 337 (11th Cir. 2010) (citigirickland

466 U.S. at 686). “It is petitioner’s burden to ‘establish that counsel preformed outswde¢he
range of reasonable professional assistance’ by making ‘errors cossirat [counsel] failed to

function as the kind of counsel guaranteed by the Sixth AmendmemCroy v. United States

739 F.3d 1297, 1312 (11th Cir. 2014) (quoting Butcher v. United States, 368 F.3d 1290, 14

(11th Cir. 2004) (second alteration in originalyJA] court deciding an actual ineffectiveness
claim must judge the reasonableness of counsel's challenged conduct on the fets of
particular case, viewed as of the time of counsel's condu&tfickland 466 U.S. at 690.
Further, retrospective judicial scrutif counsel’s performance “must be highly deferential”
and must “eliminate the distorting effects of hindsight’ at 689. “In evaluating performance,
‘counsel is strongly presumed to have rendered adequate assistance and magddiahsi
decisionsin the exercise of reasonable professional judgmenL&Croy, 739 F.3d at 1312
(quotingStrickland 466 U.S. at 690).

“Showing prejudice requires petitioner to establish a reasonable prob#imalifyout for
counsel’'s unprofessional errors, the result of the proceeding would have been diffédent.”
(internal citation omitted). “The prejudice prong requires a petitioner to mEnate that
seriously deficient performance of his attorney prejudiced the defeidedt 131213. “The

likelihood of a different result must be substantial, not just conceivable.” Harrington veRicht

562 U.S. 86, 112 (2011). A reasonable probability of a different result “is a probabilityesuff
to undermine confidence in the outcomé&trickland 466 U.S. at 694.

A movant is not entitled to habeas relief “when his claims are merely conclusor
allegations unsupported by specifics or contentions that in the face of the rezosthadly

incredible.” Tejada v. Dugger, 941 F.2d 1551, 1559 (11th Cir. 1991). &llkgations must be
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factual and specific, not conclusory. Conclusory allegations are simply not enoughrdatva

hearing.” Chavez v. Sec'y Fla. Dep't of Corr., 647 F.3d 1057, 1061 (11th Cir. 2011) (8&ng

Martin v. McNeil, 633 F.3d 1257, 1271 (11th Cir. 20L1For a movant proceedirmmo se the

court will liberally construe the pleading, but he or she “must suggest (eveartfuily) that
there is at least some factual support for a claim; it is not enough just to invegal sheory

devoid of any factual basis.”Jones v. Fla. Parole Comm’n, 787 F.3d 1105, 1107 (11th Cir.

2015). “An evidentiary hearing may be necessary where the matetslaf@ in dispute, but a

[movant] is not entitled to an evidentiary hearing when his claims are ymeoeklusory

allegations unsupported by specifics.” Pugh v. Smith, 465 F.3d 1295, 1300 (11th Cir. 20(
(citations omitted). Stated another way, “if a habeas petition does not allegé espmagfic
facts, that if they were true, would warrant relief, the petitioner is not enttlad evidentiary

hearing.” Chavez 647 F.3d at 1060 (citing Allen v. Sec’y Fla. Dep't of Corr., 611 F.3d 740, 763

(11th Cir. 2010). Fuher, because solemn representations at a plea hearing by a defendant,
attorney, and the prosecutor “carry a strong presumption of verity” and itotest formidable
barrier in subsequent collateral proceedings,” a movant’'s later “presentati conclusory
allegations unsupported by specifics is subject to summary dismissal . Blackledge v.

Allison, 431 U.S. 63, 7374 (1977)(citing Machibroda v. United State868 U.S. 487, 4996

(1962), and Price v. Johnston, 334 U.S. 266, 28687 (1948)).

Here, Williams relies upon wholly conclusory allegati@sssupportfor his claims that
Mr. Eastrendered ineffective assistance. He failsnake factual and specific allegations and
largely invokes legal theories without connecting those theories to the actsabffdgs case.
The Court need not hold an evidentiary hearing to resolveaWdl claims. Indeed, the Court

could dispose of his claims without-depth analysis due to Williams’ conclusory pleading
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However, the analysis below demonstrates, thatn constrng Williams’ pleadings liberally,
he is not entitled to relief.

A. Mr. East’s Decision notto Challenge Williams’ ACCA Status

As laid out in detailabove, Williams’ priorstateconvictions for burglary, dispensing,
distributing and selling cocaine, and possessing cocaine with intent tbudestvere and remain
proper pedicate offenseunder the ACCA. Mr. East had no obligation to advance an argumer

that had no legal meritDiaz-Boyzo v. United States, 294 Rpp'x 558, 560 (11th Cir. 2008)

(counsel not ineffective for failing to pursue a framritorious issue.)At the very least, itvas
by no means clear thawilliams’ ACCA designation was questionable. Thus, it was not
objectively unreasonable for Mr. Eastdecidenot challenge Williams’ ACCA designatiand
instead focus on obtaining a sentence at the statutory minimum and below the Gllideige
This is the sentence Williams requested at the sentencing hearing, and he &abtMrere
successful in this strategy. Mr. Eastidvice on this issue was within the range of competence
demanded of attorneys animinal cases

This is particularly true given the fact the record is clear that Mr. Easeatl¥illiams

of his ACCA statusand the fact that he would be sentenced to at least fifteen’ years

imprisonmentas an armed career criminalindeed, the Cot terminated the first Rule 11
hearing because Williams stated he did faly understand the penalties against him. Then, at
the final Rule 11 hearingnd prior to entering a guilty pledVilliams repeatedly assured the
Court that he understood tHdteen-year mandatory minimum penalty thae would faceand
that he had discussedetpenalty at length witiMr. East. (Doc. 56pp. 6—7, 9-1113) He also
indicated that he was satisfiedth Mr. East’'s performance, that Mr. East had answered any

guestions that he may haved and that he had no complaints abbuit East whatsoever(ld.
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at p. 9-11.) Again, athis sentencing hearing, Williams asked Judge Wood to sentence him {
fifteen years imprisonment,which is thevery sentence that the Coumposed in the case.
(Doc. 57, p. 5.)

Williams must live with what he has tottlis Courtunder oath. In the context of a plea
hearing, theSupreme Courhas stated that “the representations of the defendanat. such a
hearing, as well as any findings made by the judge accepting the plea,uterstiormidable
barrier in any subsequent collateral proceedings. Solemn declarations in openangué c
strong presumption of verity.Blackledge 431 U.Sat 73-74. The defendant’s representations
are presumptively trustworthy and are considered conclusive absent cogpslidence
showing otherwiseld. Givenhis sworn testimony, Williams cannot now be heard to argue that
Mr. East should have pursued a dwal challenge to Williams’ ACCA status.

Furthermoregven if Williams can show that Mr. East’'s performance was deficient as t(
the ACCA challenge, he cannot show any prejudice from that deficiency. ,Axgiaid out
above, Williams possessed at least three qualifying predicate convictions under the ACC/
Thus, Williams has failed to demonstraéereasonable probability that the outcome of his case
would have been differertMr. East had challengdus ACCA designation

B. Mr. East’s Decision not to Purse an Insanity Defense

Williams also claims that Mr. East rendered ineffective assistance by failing t

investigate and assert an insanity defénha#illiams claims that Mr. East should have Haith

® It does not appear that Williams contends that Mr. East should have investigatberwietvas

competent to stand trial. However, even if he had raised such a claim,uhiesi@mld reject that claim.
Williams waived such a claim through his knowing and voluntary guilty plea and bis statements to
the Court. Moreover, Williams has not presented any evidence that he was unafdersiand the
proceedings against him or that he was unable to assist in his defense. In fact,rthan rénie cae
including Williams’ sworn testimony at the Rule 11 and sentencing heaimtjsates just the opposite.
Pertinently, William testified that he was taking medication for his mafitarders and that those
medications were effective. Thus, it canhat said that Mr. East's decision not to have Williams’
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undergo a psychological evaluation given Williams’ history of “paranoid sphiznia, bipolar
disorder, and long term chemical dependengipdc. 53, p. 11.)

As an initial matterWilliams’ “knowing and voluntary guilty plea waive[d] all non
jurisdictional, preplea defects, including ineffective assistance of counsel with respect to issu

not implicating the voluntariness of the pleda¥ilson v. United States, 962 F.2d 996, 997 (11th

Cir. 1992). As detailed above, during the Rule 11 hearing, Judge Wood took careful measur
make ertain that Williams’ plea was knowihg voluntarily, and intelligently made(Doc. 56.)
Williams stated that no one was forcing him to plead guilty. Given Williams’ mentéhhea
conditions, Judge Wood paid “particular attention” to his interaction with the Court tprior
accepting his guilty plea.ld. at pp. 1921.) Judge Wood asked him about his conditions, and
Williams testified that his medications adequately adexkhss conditions. Ifl. at pp. 56.)
Throughout the plea hearing, Williams waisle to converse with th€ourt, recount personal
information, and, among other things, describe in his own words why his first pleaghiesdin
bean discontinued and why he was th@eading guilty. Id. at pp. 58.) Moreover,Mr. East
represented thdte had known Mr. Williams since 1999, had represented him previously an
knew of no reason that Willams would be able to “meet the criteria of some type (
psychological defense.(Id. at p. 6.) Williams did not object to this characterization an@dtat
that he had no difficulty discussing his case with his attorrfiely) Having carefully observed

and questioned Williams at lengthudge Wood found thatvilliams was not “in any way

competency evaluated was below the standard of reasonableness expected okgn Mtmeover, “[i]n
order to demonstrate prejudice from his lawyer’s failure to have himatedlu[Williams] has tshow
that there was at least a reasonable probability that a psychological evalwatild have revealed that
he was incompetent to stand trial.” Alexander v. Dugger, 841 F.2d 371, 375 (11th Cir(cit8§)
Adams v. Wainwright, 764 F.2d 1356, 1367 (11th Cir. 1985)). Williams has not presenteddence,
much less a reasonable probability, that a psychological evaluatiod Wwaw found him incompetent.
Indeed, the record points to just the opposite. Thus, Williams has not detsahsiedfectveness or
prejudice on a putative claim that Mr. East should have had his competencyeslaluat
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laboring under any mental disability or defect that interferes with his abilityrteecse with his
attorney and plan and strategize his own defense” and that he fully apatébmatdecision he
was making by pleading guilty and the consequences of doingldoat . 26-21.) Williams
testified under oath that lagreed with this assessmentd.(at p. 21.)

At no point during his plea hearing did Williams indicate in any way that he did no
understand the proceedings and the decision he was making. At no point did he tihditate
did not understand the wrongfulness of his actions. To the contrary, he stated that he wantg
plead guilty to Counts One and Three because he was indeed guilty of those ciohes. (
p.19.) Williams also specifically testified that he and Mr. East had multiple caticers abat
his casethat he was satisfied with Mr. East’s serviaasd that he had no complaints about Mr.
East whatsoever.ld. at p. 11.) Giventhis extensive colloquy and Williamstworn declarations,
Williams cannot know be heard to argue that his pleansagnowingly and voluntarily made.
Blackledge 431 U.S. at 7-374. As such, he has waived his argument that Mr. East should hav
pursued an insanity defense.

Even if Williams’ knowing and voluntary plea did not waities claim he has failed to
demongtate (1) that Mr. East’s performance was deficient, i.e., the performance feill zai
objective standard of reasonableness(2) that Williams suffered prejudice as a result of that
deficient performanceStrickland 466 U.S. at 685—86.

In order tomount a successful insanity defense, Williams would have had to shoatthat
the time of the offenséewas unable to appreciate the nature and quality or the wrongfulness ¢
his acts as a result of a severe mental diseasefectd 18 U.S.C. § 17(a)A mental disease or
defect alone is nanough to establish an insanity defenkk. Moreover, Williams would have

borne the burden of provingn insanity defense bslear and convincing evidence. 18 U.S.C.
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8§ 17(b). As the Eleventh Circuithas explaned, a Section 2255 movant's “bare and
unsubstantiated assertions that a reasonable probability existed that ayldyhave found him
insane had trial counsel conducted an investigdog insufficient to support his motion to

vacate.” Collins v. Unted States481 F. App’x 525, 529 (11th Cir. 2012further, an attorney’s

decision to not pursue an insanity defense cannot be said to be ineffective wherdythe
evidence of a defendant’s mental instability was “sufficiently equivocalrfasionableounsel

would not have been under a duty to secure a psychiatric examination.” Bertolotti v.,Bugg

883 F.2d 1503, 1514 (11th Cir. 1989Moreover, the mere existence of a mental disease of
defect does not createpar serule that counsel should hatlee defendant’s sanity evaluated.

SeeOnateSosa v. United States, No.-@8164CR, 2011 WL 1878211, at *13 (S.D. Fla. Jan.

13, 2011),report and recommendation adopteddo. 0921555CIV, 2011 WL 1883167 (S.D.
Fla. May 17, 2011) (rejecting claim of ineftese assistance of counsel claim based on failure to
have mental health evaluation of competency both at the time of the offense and prior to
change of plea proceeding, where defendant had bipolar disorder and schizophrenia bec
mental disease alens not enough to establish incompetence or insaanity it appead from
record including change of plea and sentencing proceeditigd defendant was sane and
competent and nothing in the record establishes otherwise).

Williams has failed to establish that Mr. East’s decision to not investiggiarsue an
insanity defense fell outside of the wide range of professionally competestaassi Other
than bare allegations, Williams has not pointed to any se&léom wich Mr. East shoulthave
reasonably questioned that Williams was unable to appreciate the nature and ayutiity
wrongfulness of his acts. 18 U.S.C. § 17(@jiliams offers no evidence that he ever relayed to

Mr. East that halid not appreciate the nature and quality or the wrongfulness of his acts. H
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apparently neveasked Mr. East to investigate an insanity defense. Moretwerrecordof
Williams’ mental disease is sufficiently equivocal that Mr. East was mi¢ua duty to secure a
psychiatric examination.

While Williams suffers from a severe mental disease or defettaloneis not sufficient
to warrant an insanity defens€urther the recordevealsthat Williams has been on medication
since 2009 and that those medications control his conditions., {FSI(“[Williams] advised
that he was prescribed Risperdal and Depakote in approximatelyaB@08as been takingdt
medication since that time.”)Williams presentedhe following sworn testimony regarding his
mental condition ahis Rule 11 hearing:

THE COURT: And any disabilities of which you're aware?

THE DEFENDANT: Bipolar, paranoid schizophrenic.

THE COURT: And you take what medication for those?

THE DEFENDANT: Depakote and Risperdal.

THE COURT: And are you current on your dneation?

THE DEFENDANT: Yes, ma’am.

THE COURT: And being current on your medication, does
it adequately address those conditions?

THE DEFENDANT: Yes, ma’am.
(Doc. 56, pp. 56.) In light of these statements adddge Wood’s carefubbservation of
Williams at the first and secorRRule 11 hearings, Judge Wood was confident\ttiditams was

able to appreciatihe nature of the proceedings despite his stated mental disddses.p(21.)

It was reasonabl®r Mr. East to reach the same conclusion. Mr. East stated that he ha

known Williams since 1999, that he had represented him previously, and that no court

Williams’ extensive criminal historjnad found Williams’ incompetertb stand trial (Id. at
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pp.6, 21.) Mr. East told the Court that did taieve that Williams would be “able to meet the
criteria of some type of psychological defensétl.)

Thefactssurrounding Williamstrimesfurther confirmthat he was able to appreciate the
nature, qality, and wrongfulness of his actsPrior to the search of Williarhshome, an
investigation revealed that Williams was conducting drug transactspecifically selling
methamphetamine out of his homéPS| il 4-5.) Before this time, Williams had gaereda
litany of prior criminal convictionsincludingfor firearm and drugelated crimes. Id. at 38—
58.) Upon the search &Williams’ home, officersfound him lying in the bed surrounded by
firearms, drugs, and tools of the drug trad&d. &t 1 7.) In Williams' interview with officers
following the search, he did not express any confusion about his crimes. Ratluenjttedathat
he sold methamphetamine to support his drug ha@d. at 1 9.) He also admitted thateh
purchased one dhe firearms yearagoandthe other firearna monthearlier (1d.) Hewas able
to recall specifics regarding his purchase of the firearms and his use of Hestated that he
possessethe firearmdor the purpose of protectior(ld.) These facts @re not only established
by the PSI, to which Williams did not object, but also by Sergeant Ray’'s testiatothe
sentencing hearing. (Doc. 56, pp. 22-24.)

If this overwhelming evidence were not enough to establish that Williams &ipcethe
wrongfulness of his acts, his testimony beftres Court solidifiegshatappreciation At his Rule
11 hearing he repeatedly admitted under oath to Wrengfulness of his conductAt the
conclusion of Sergeant Ray’s testimony, Judge Wood asked Williamsdidpeite[s] any of the
testimony given by Sergeant Ray in your cas@®: at pp. 24-25.) Williams responded that he

did not. (d. at p. 25 (*No, ma’am.”). Additionally, & his sentencing hearinge testifiedthat

he had been selling drugs to support his drug habit and that he possessed the firearmg
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protection from burglarsas there had been a number of burglaries in his gi@ac. 57, p. 4.)
Williams apologized for his crimes&nd he asked the Court “to have leniency” on hiral. &t
p. 6.) These sworn statements of intent, purpose, and remorse thwart any loédimns was not
able to appreciate the wrongfulness of his conduct.

“Establishing insanity is a high bar.Sullivan v. Jones, No. 4:12CV250/RV/CAS, 2015

WL 4756190, at *27 (N.DFla. Aug. 11, 2015)aff'd sub nom.Sullivan v. Sec’y, Fa. Dep't of

Corr,, 837 F.3d 1195 (11th Cir. 2016). Given all of facts of this case, it was reasonable for M
East to conclude that Williams could not clear that blt was reasonabléo not pusue a
strategy centered on Williamsalleged inability to appreciate the natyrequality, and

wrongfulness of his acts.See United States v. Black739 F.3d 931, 933 (6th Cir. 2014)

(defendant not entitled to insanity defense in prosecution for being felon in possessiesrof f
given evidence of his capacity to understand the wrongfulness of his actions).

Furthermore, even if Williams had established that Mr. East renderecedtmedf
assistance by failing to investigate and pursue an insanity defdfiBams has failed to
demonstrate that he suffered prejudice from that failiRather, as laid out above, the record
reveals that he had the ability to appreciate the naquiadity, and wrongfulness of his actgd.
(“Even if these rulings prejudicgdefendants] effort to establish that he suffered from a severe
mental disease or defect, any error was harmless because the evidence overwhelmi
establishes that he had the capacity to appreciate the wrongfulness of H)s &tigher,
Williams has not presented any evidence, much less a reasonable probability, that

psychological evaluation would have found hizgally insané. Williams has provided medical

® Williams does not argue thitr. East should have investigated his diminished capacity as opposed to
defense of insanity. Furthermore, even if Williams could show thavaluation of his mental status
would have revealed diminished capacity, that evidence would not have been derassibhis general
intent crime of possessing a firearm as a convicted felon and likely woutddeawn excluded as to his
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records from the Bureau of Prisons. (Doc. 53, pp228 While those documents recorg h
stated mental health issues, they do not indicate that those issues render himoinsang
incompetent. Rathetheserecordsstate that Williams “has been relatively stable on his current
medicationfor the past several yedrs.(Id. at p. 19.) Furtherthe psychologist evaluating
Williams observed

There are no indications of delusional mood or ideas, and no first rank symptoms

present. He is oriented by person, place, time, and purpose for the interview. His

concentration and attention appear toviénin normal limits. His cognitive

functioning appears to be at an average range. Insight and judgment appear to be

appropriate based on his verbalizations and recognition of need for services.
(Id.) The psychologist further opined that Williams “shomes significant level of functional
impairment associated with a mental illnessld. &t p. 20.) This evidencaffered by Williams
contradics any argument that a mental health evaluation would have found him legally insane
incompetent.

ThoughWilliams now wants to shirk responsibility for the wrongfulness of his crimhes,
appears he possessed the ability to appreciate that wrongfulllekswilliams having failed to
establish that Mr. East’s level of assistance fell below the standardsoheddeness or that any

deficiencies in Mr. East’s performance prejudiced his defense, the Courd se@ak his claims

of ineffective assistance of counsel.

specific intent crime of possession of methamphetamine with intenstitbdte. SeeUnited States v.
Cameron 907 F.2d 1051, 10868 (11lth Cir. 1990) (excluding evidence regarding defendant's
schizophrenia offered to show diminished capacity in prosecution for possegbiantent to distribute);
United States v. Peralt®30 F. Supp. 1523, 1530 (S.D. Fla. 1996) (excluding evaleh diminished
capacity in prosecution for general intent crimes “the Eleventh Circllitnfs the universal rule that
diminished capacity evidence is relevant only in the context of a specific iniem, avhere the
Defendant’s formulation of an unlawful or malevolent purpose musstablished by the Governmént
(citing United States v. Westco®3 F.3d 1354, 1357 (11th Cir. 199&ameron 907 F.2d at 106768).
Moreover, Williams cannot show prejudice from any such failasethe record revealbat he had the
capacity to form the intent necessary for these crinwdliams has failed to offer anything other than
conclusory allegations to the contrary.
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II. Leave to Appealin Forma Pauperis and Certificate of Appealability

The Court should alsdenyWilliams leave to appeah forma pauperisand a Certificate
of Appealability. ThougiWilliams has, of course, not yet filed a notice of appeal, it is proper to
address these issues in the Ceudrder of dismissal. Pursuant to Rule 11 of the Rules
Governing Section 2255 Case&he district courtmust issue or deny a certificate of
appealability when it issues a final order adverse to the appli¢gmphasis suppliedseealso
Fed. R. App. P. 24(a)(3) (trial court may certify that appeal ofyparbceedingin forma
pauperisis not taken in good faitibéfore or after the notice of appeal is filed

An appeal cannot be takémforma pauperisf the trial court certifies that the appeal is
not taken in good faith. 28 U.S.C. § 1915(a)(3); Fed. R. ApR4f)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagselksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another walyy Botma pauperisaction is

frivolous, and thus, not brought in good faith, if it ‘i&ithout arguable merit either in law or

fact” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002ee als@Brown v. United States
Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Additionally, under 28 U.S.C. 8§ 2253(c)(1), an appeal cannot be taken from a final ord
in a habeas proceeding unless a certificate of appedlalsl issued. A certificate of
appealability may issue only if the applicant makes a substantial showing dfisd oea

constitutional right. The decision to issue a certificate of appealability redaimeoverview of
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the claims in the habeas peairiiand a general assessment of their merhsller-El v. Cockrel|

537 U.S. 322, 336 (2003). In order to obtain a certificate of appealability, a petitiaeaeshow
“that jurists of reason could disagree with the district t®udsolution of his awstitutional

claims or that jurists could conclude the issues presented are adequate toatesmrtagement

to proceed furthet. Id. “Where a plain procedural bar is present and the district court is corre¢

to invoke it to dispose of the case, a reasonable jurist could not conclude either thstritte
court erred in dismissing the petition or that the petitioner should be allowed to pro¢ked fur

Slack v. McDaniel 529 U.S. 473, 484 (20003ee alsdranklin v. Hightower, 215 F.3d 1196,

1199(11th Cir. 2000).“This threshold inquiry does not require full consideration of the factual
or legal bases adduced in support of the clainMilter-El, 537 U.S. at 336.

Based on the above analysisV@illiams’ pleadingsandthe Governmens Responsand
applying the Certificate of Appealability standards set forth above, ther@adiscernable
issues worthy of a certificate of appeal; therefore, the Court sty the issuance of a
Certificate of Appealability. If the Court adopts this recommendation andsddfikams a
Certificate of AppealabilityWilliams is advised that htmay not appeal the denial but may seek
a certificate from the court of appeals under Federal Rule of Appellate Proc@dur&kale

11(a), Rules Governing Section 2258%€s in the United States District Courts. Furthermore, as

there are no nofrivolous issues to raise on appeal, an appeal would not be taken in good faith.

Thus, the Court should likewiS2ENY Williams in forma pauperistatus on appeal.
CONCLUSION
For the abovestated reasons,RECOMMEND this CourtDENY Williams’ Motion to
Vacate, Set Aside, or Correct his Sentence. (B29g.Further, IRECOMMEND that the Court

DIRECT the Clerk of Court toCLOSE this case and enter the appropriate judgment of
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dismissal. Additionally, the Court shouldENY Williams a Certificate of Appealability anit
forma pauperistatus on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation t
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willbatea
challenge oreview of the factual findings or legal conclusions of the Magistrate Jusige28

U.S.C. § 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985). A copy of the objections must

served upon all other parties to the action. The filing of objections is pobpeer vehicle
through which to make new allegations or present additional evidence.

Upon receipt of objections meeting the specificity requirement set out abbiraieal
States District Judge will makeda novadetermination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeacidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out abové wat be considered by a District Judgs.
party may not appeal a Magistrate Judgeeport and recommendation directly to the United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi

judgment entered by or at the direction of a District Judge.
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The Court DIRECTS the Clerk of Court to serve a copy of this Report and
Recommendation updivilliams and Respondent.
SO ORDERED andREPORTED and RECOMMENDED, this 7th day of February,

2018.

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA
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