Vickdys v. Vickers et al Do¢. 5

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION

JACQUELINE VICKERS
Plaintiff, CIVIL ACTION NO.: 5:16cv-67
V.

MELVIN GENE VICKERS; JANICE MARIE
VICKERS; MARY ANN VICKERS; LISA
FLOYD HOLMES; QUINTON GENE
VICKERS; WANDA SIMS; and DAVID
RASHAWN MURRAY VICKERS

Defendants

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff filed this cause of action pursuant to 28 U.S.C. § IRBitesting certain actions
she alleges Defendants undertook. (Doc. 1.) Concurrent with her Complaint, Plaedifa fil
Motion for Leave to Proceeith Forma Pauperis. (Doc. 2.) For the reasons which follow, the
Court DENIES Plaintiff's Motion for Leave to Proceesh Forma Pauperis. For these same
reasons, RECOMMEND the CourtDISMISS Plaintiff's Complaint andENY Plaintiff leave
to proceedn forma pauperis on appeal.

BACKGROUND

Plaintiff asserts that Defendants Melvimckers, Janice Vickers, Mary Ann Vickers, and
Quinton Vickers have committed crimes against her and nothing is done to them. (Doc. 1, p.|4.)
Plaintiff contends these Defendants go to the Magistrate’s Office and takelany warrants
against her, andstate elected officialslock her up falsely. I4.) Plaintiff states she filed a

previous lawsuit in this Court in Case Number 5c¥466, and her lawsuit was dismissed
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Plaintiff asserts she was going to college during the time these Defendaatmalgng false
accusations against her, and her grades plummetet theedepression, humiliation, emotional
distress, and embarrassment these Defendants’ actions causeBldatiff avers Defendant
Quinton Vickers told her that Defendant Melvin Vicketrade false statements abttr. (Id. at
p. 7.) Plaintiff contends Defendant Quinton Vickers, who is her estranged husband, left K
without any money and did not buy their children clothing or supplies for sciAalulitionally,
Plaintiff avers Defendaribavid Vickers Murray made a threat agaiigr safety on Facebook.
(Id. at p. 15.) Plaintiff states she “is tired of being subjected to harassment, false inmpestn
slander, [andHefamation of charactérand she has submitted as attachments tcCbemplaint
copies of “all cases” to show “proper harassmentd’ gt p. 8.) Plaintiff wishes for this Court to
stop the Defendants and “other conflict of interest parties” from harassingntietoaget
Defendants to pay for the damages she has sufferadesult of their actionsid( at p. 11.)
STANDARD OF REVIEW

Under 28 U.S.C. § 1915(a)(1), the Court may authorize the filing of a civil lawsui
without the prepayment of fees if the plaintiff submits an affidavit trdtides a statement of all
of her assets and shows an inability to pay the filing fee and also includes a statértient
nature of the action which shows tlshe is entitled to redress. Even if the plaintiff proves
indigence, the Court must dismiss the action if it is frivolousalicious, or fails to state a claim

upon which relief may be granted. 28 U.S.C. § 1915(e)(2))}i) Grayson v. Mayview State

Hosp, 293 F.3d 103, 113 n.19 (3d Cir. 2002) (rprsoner indigent plaintiffs are “clearly within

the scope of 8§ 1915(e)(2) DuttaRoy v. Fain, No. 1:14€V-280-TWT, 2014 WL 1795205, at

*2 (N.D. Ga. May 5, 2014) (frivolity review of indigent nqamisoner plaintiff's complaint).
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When reviewing a Complaint on an application to proc¢addrma pauperis, the Court is
guided by the instructions for pleading contained in the Federal Rules of CivddRrec See
Fed. R. Civ. P. 8 (“A pleading that states a claim for relief must contain [amle&gtbings] . . .
a short and plain statement of the claim showing that the pleader is entitled to)rélexd."R.
Civ. P. 10 (requiring that claims be set forth in numbered paragraphs, each limitgddte set
of circumstances). Further, a claim is frivolous under Section 1915(e)(2)(iB)(iis ‘without

arguable merit either itaw or fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2002)

(quotingBilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001)).

Section 1915 also “accords judges not only the authority to dismiss a claim based on
indisputably meritless legal tbey, but also the unusual power to pierce the veil of the
complaint’s factual allegations and dismiss those claims whose factual cameste clearly

baseless.” Bilal, 251 F.3d at 1349 (quotingeitzke v. Williams 490 U.S. 319, 327 (1989)).

Whether acomplaint fails to state a claim under Section 1915(e)(2)(B)(ii) is governeleby t
same standard applicable to motions to dismiss under Federal Rule of Civil Pedc@)(o).

Thompson v. Rundle, 393 F. App’'x 675, 678 (11th Cir. 2010). Under that standard, this Co

must determine whether the complaint contains “sufficient factual matter, adcaptirue, to

‘state a claim to relief that is plausible on its faceAshcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quotingBell Atl. Corp. v. Twombly, 550J.S. 544, 570 (2007)). A plaintiff must assert “more
than labels and conclusions, and a formulaic recitation of the elements of a caugenokidct
not” suffice. Twombly, 550 U.S. at 555.

In its analysis, the Court will abide by the lesignding principle that the pleadings of
unrepresented parties are held to a less stringent standard than those drati@chdyys and,

therefore, must be liberally construeHaines v. Kerner404 U.S. 519, 520 (1972); Boxer X v.
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Harris 437 F.3d 1107, 1110 (11th Cir. 2006P(b se pleadings are held to a less stringent

standard than pleadings drafted by attorneys.”) (emphasis omitted) (quottihg@dw Lott, 350

F.3d 1157, 1160 (11th Cir. 2003)). However, Plaintiff's unrepresented status will not excu

mistakes regarding procedural ruleddcNeil v. United States508 U.S. 106, 113 (1993) (“We

have never suggested that procedural rules in ordinary civil litigation should bedatedrpo as
to excuse mistakes by those who proceed without counsel.”).
DISCUSSION
Whether this Court has Jurisdiction over Plaintiff's Claims
Plaintiff has brought her Complaint pursuant to 28 U.S.C. § 488142 U.S.C. § 1983.

(Doc. 12.) “Federal courts are courts of limited jurisdiction, and they only possess the pow

authorized by Congress or the Constitution.” Stone v. Bank of New York Mellon, N.A., 609 K.

App’x 979, 981 (11th Cir. 2015). This Court only has jurisdiction over clanmslving a
federal question or claims involving parties who are citizens of diffestates. See28 U.S.C.
881331 & 1332. The factual allegations in Plaintiff@omplaint do not invoke any federal law
that could give the Cotjurisdiction over this etion.

In order to state a claim for relief under Section 1983, a tffamust satisfy two
elements. First, a plaintiff must allege that an act or omission deprived him “of some right
privilege, or immunity secured by the Constitution or laws of Wmeted States.” Hale v.

Tallapoosa Cty.50 F.3d 1579, 1582 (11th Cir. 19955econd, a plaintiff must allege that the act

or omission was committed by “a person acting under color of state llaw.Ih addition,“[a]
pleading that states a claim faglief must contain [among other things] . . . a short and plain

statement of the claim showing that the pleader is entitled to relief.” Fed. R2.@fa).
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Plaintiff doesnot satisfy either of the basic elements of a Section 1983 acllba.does
not attempt to establish that Defendants, all of whom are private actors, violateghitee under
any federal law. In addition, Plaintiff does not allege that the parties involved are citizens of
different states.Instead, Plaintiffsets forth state law @ims against Defendants, and keate
law claims should be asserted in state cbu@onsequently, Plaintiff does not cite any basis for
this Court to exercise jurisdiction over this cdmesed orprivate actorsalleged violations of
Georgia law, and the Court sholliSMISS Plaintiff's Complaint as a result.

Il. Leave to Appealln Forma Pauperis

The Court should also deny Plaintiave to appeain forma pauperis.> Though
Plaintiff has, of course, not yet filed a notice of appeal, it would be apatepo address these
issues in the Court’'s order of dismissal. Fed. R. ApR4Ra)(3) (trial court may certify that
appeal is not take in good faith “before or after the notice of appeal is filed”).

An appeal cannot be takemforma pauperis if the trial court certifieghat the appeal is
not taken in good faith.28 U.S.C. § 1915(a)(3); Fed. R. App. 2 (a)(3). Good faith in this

context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, §

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim of

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989 arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Or, stated another waw, farma pauperis action

is frivolous and, thus, not brought in good faith,tifsi “without arguable merit either in law or

! This Court expresses no opinion on the ultimate meriaifitiff’s claims.

% A certificate of appealability is not required in this Section 1983ractio
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fact.” Napier v. Preslicka314 F.3d 528, 531 (11th C2002); eadso Brown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Based on the above analysis RIfintiff’s action,there are no nofrivolous issues to
raise on appeal, dranappeal would not be taken in good faith. Thhe, Court shouldENY
Plaintiff in forma pauperis status on appeal.

CONCLUSION

For the numerous reasons set forth above, Gbert should DISMISS Plaintiff's
Complaint,CLOSE this case, anBDENY Plaintiff leave to appeah forma pauperis. The Court
DENIES Plaintiff's Motion to Proceeth Forma Pauperis in this Court.

The CourtORDERS any partyseeking to objedo thisReport and Bcommendation to
file specific written objectionsvithin fourteen (14) days of the date on which this Report and
Recommendatiors entered.Any objectionsasserting that th®lagistrateJudgefailed toaddress
any ontention raised in the Complaimustalsobe included.Failure to do so will bar any later
challenge or review of the factual find® or legal conclusions of the Magistratelde. See28

U.S.C. 8§ 636(b)(1)(C);_ Thomas v. Arn, 474 U.S. 140 (1985)opy of the objections must be

served uporall other parties to the actionThe filing of objections is not a proper vehicle
through which to make new allegations or present additional evidence.

Upon receipt of Objections meeting the specificity requirement set out above,ea Unit
States District Judgeill make ade novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made bitggstrate ddge. Objections not
meeting the specificity requirement set out\abwill not be considered by a Distriaidhe. A

party may not appeal a Magistrate Judge’s report and reeodation directly to the United




States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judgee Clerkof Courtis DIRECTED
to serve a copy of this Report and Recommendation upon the Plaintiff.

SO ORDERED andREPORTED and RECOMMENDED , this 6th day of September,

/ W{Sﬂzf

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2016.




