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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
CINDY LOU STOTTLEMIRE,
Plaintiff, CIVIL ACTION NO.: 5:16cv-90

V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Securjty

Defendant

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

Plaintiff contests the decision of Administrative Law Judgeoffrey S.Casher(“the
ALJ” or “ALJ Cashef) denying ler claim for Supplemental 8curity Income. (Doc. 1.)
Plaintiff urges the Court to reverse the ALJ's decision and awardbénefits, or in the
alternativeremand this case for a proper determinatibthe evidence (Id.) Defendant asserts
the Commissioner’slecision should be affirmed. (Doc..10For the reasons which follow, |
RECOMMEND that the Court AFFIRM the decision of the Commissioner.l also
RECOMMEND that the CourDIRECT the Clerk of Court t&CLOSE this case and enter the
appropriate judgment of dismissal.

BACKGROUND

On October 5, 2012Plaintiff filed an application for SupplemetSecurity Income,
alleging disability beginning June 1, 2062jue to a number of health problems including
diabetesmellitus (Type Il) depression, pain in her shoulder and backd other complications

(Doc. 14, p. ) After her claim was denied initially and upon reconsideration, Plaintiff filed a

1 Plaintiff amended her alleged onset date from June 1, 2002, to November 24, 2014. (Doc. 11-2, p. 2
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timely request for a hearingPlaintiff's first two hearings were held before ALJ G. William
Davenport (“ALJ Davenport”) on February 14, 2014, and February 27, 2015, respectidely. (
at pp. £+2.) ALJ Davenprt issuedan unfavorable decision, but the Appeals Council remanded
the @seto further evaluate Plaintiffs mental impairments, give further consideratidrerto
maximum residual functional capacity (“RFC”), evaluate the treatnt) reontreating source
opinions, solicit more information from those sources as necessay,obtain supplemental
evidence from a vocational expefDoc. 11-3, pp. 58-59.)

On January 28, 2016, ALCasherheld a hearing in Waycross, Georgia, at which
Plaintiff, represented by counseppeeared and testifiedDoc. 11-2, p. 21.) Kenneth L. Bennett,
an impartial vocational expert, also appeared at the heariidj) ALJ Casherfound that
Plaintiff wasnot disabled within the meaning of tBecial SecurityAct, 42 U.S.C. § 30&t seq.,

(the “Act”). (Id.) The Appeals Council denied Plaint#frequest for review of the ALJ’s
decision, and the decision of the ALJ became the final decision of the Commissioneidat |
review. (d.atp. 2.)

Plaintiff, born on November 241959 wasfifty -two (52) years oldwhen she filed for
social securityapplication andvasfifty -seven $7) when ALJCasherissued his final decision.
(Id. at p. 31, 32.)She has a limitededucation andhas past relevanwork experienceas a
assistant retail managefld. at pp. 30, 31.)

DISCUSSION

The ALJ’s Findings
Title 1l of the Act defines “disability” as the “inability to engage in any sasal
gainful activity by reason of any medically determinable physical or mentairimgra which

can be expected to result in death or which has lasted or can be expdastddr a continuous




period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The Act qualifies the definitig
of disability as follows:

An individual shall be determined to be under a disability onllyaf] physical or

mental impairment or ingirments are of such severity thalhe is not only

unable to dgher] previous work but cannot, considerifieer] age, education, and

work experience, engage in any other kind of substantial gainful work which

exists in the national economyf.]

42 U.S.C.8 423(d)(2)(A). Pursuant to the Act, the Commissioner has establishedstefive
process to determine whether a person is disabled. 20 C.F.R. 88 404.16220;Bowen v.
Yuckert 482 U.S. 137, 140 (1987).

The first step determines if the claimastengaged in “substantial gainful activity.”
Yuckert 482 U.S. at 140. If the claimant is engaged in substantial gainful activity, then benef
are immediately deniedld. If the claimant is not engaged in such activity, then the secong
inquiry is whether the claimant has a medically severe impairment or combination ¢
impairments as defined by the “severity regulation.” 20 C.F.R. 88 404.1520@&)20(c);
Yuckert 482 U.S. at 14811. If the claimant’'s impairment or combination of impairments is
considered severe, then the evaluation proceeds to Step Three. The thirdgsieps a
determination of whether the claimant’'s impairment meets or equals one of the iergairm
listed in the Code of Federal Regulations (“the Regulations”) and acknowldagethe

Commissioner as sufficiently severe to preclude substantial gainfwityacti20 C.F.R. 88

404.1520(d),416.920(d); 20 C.F.R. Pt. 404, Subpt. P. App._1; Phillips v. Barnhart, 357 F.3

1232, 1238 (11th Cir. 2004). If the impairment meets or squa¢ of the listed impairments,
the plaintiff is presumed disabled. Yuckert, 482 U.S. at 141.
If the impairment does not meet or equal one of the listed impairments, the sequent

evaluation proceeds to the fourth step. At Step Four, a determimatizgde as to whether the
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impairment precludes the claimant from performing past relevant work, i.etherhthe

claimant has the RFC to perform past relevant wadk. Stone v. Comm’r of Soc. Sec., 503 F.

App’x 692, 693 (11th Cir. 2013). A claimant®RFC “is an assessment . . . of the claimant’s
remaining ability to do work despitder] impairments.” Id. at 69394 (ellipsis in original)

(quotingLewis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)). If the claimant is unable tg

performherpast relevant work, the final step of the evaluation process determines vghetiser
able adjustto other work in the national economy, considering &gg, education, and work
experience.Phillips, 357 F.3d at 1239. Disability benefits will be awaramly if the claimant
is unable to perform other work{uckert 482 U.S. at 142.

In the instant case, the ALJ followed this sequential process to determine thatf Pla
has not engageth substantial gainful activity sinc®ctober 5, 2012, the applitan date.
(Doc.11-2, p. 23) At Step Two, the ALJ determined that Plainsifiegenerative disc disease of
the lumbar spine, degenerative joint disease of the rightmamctavicular joint, diabetes
mellitus, obesity, and borderline intellectual funotitg were considered “severe” under the
“severity regulatiofi (ld. at pp. 2324 (citing 20 C.F.R. § 416.920(c) At the next step, the
ALJ determined thahone ofPlaintiff's medically determinable impairmentset or medically
equaleca listed impairmet under the Regulationsld( at pp. 24-26

ALJ Casherfound that Plaintiff had the RFC to perform less than the full range of
mediumwork, as defined in 20 C.F.R. 8 416.96)/(¢Id. at pp. 26—30) Plaintiff was capable of
simple, routine tasks involving no more than simple, short instructions and should be confineq
work with simple decisionsand few changes(ld. at p. 26) The ALJ also limited Plaintifto
frequent right overhead reaching and only occasional exposure to hazaaotkung conditions,

such as unprotected heights, dangerous machiaad/climbing ladders, ropes, or scaffolds.
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(Id.) The ALJ found Plaintiff capable aftanding orwalking for six hours of an eighhour
workday,could perform up to six hours of seated work, and could frequently push, pull, balang
stoop, kneel, crouch, and climb rangrsstairs. (Id.) At Step Four, AL asherfound Plaintiff
unable to perform dr past relevant work as an assistant retail manadkt. at pp. 30-31)
However, the ALJ concluded at the fifth and final step that Plaintiff coulidnperjobsat the
unskilled, mediumevel, specifically adinen room attendant, food service worker, and hospital
cleaner, all of which are jobs that exist in significant numbers in the national egor{tmat
pp. 31-32.)
Il. Issues Presented

Plaintiff contendsthat the ALJ erred (1) in consideringthe diabetes medication
Metformin as treatmenfor her depression anth excluding her neuropathgs a“severe”
impairmentat Step Two (2) by improperly weighing the opinion evidence in reachingRFC
determination (3) by relying upon incomplete hypotheticals with the vocational expentd
improperly determining Plaintiff's employability; and (4)by failing to properly explain his
disability decisionin light of statements made at the hearing and Plaintiff's amended allege
onset date. (Doc. 14, pp3-21.) Thus, Plaintiff asserts AlQJashe’s decision rests on less than
substantial evidenceld()
II. Standard of Review

It is well-established that judicial review of social security cases is limited to questions (
whether the Commissioner’s factual findings are supported by “substantidneg|” and

whether the Commissioner has applied approptegal standards. Cornelius v. Sullivan, 936

F.2d 1143, 1145 (11th Cir. 1991); Martin v. Sullivan, 894 F.2d 1520, 1529 (11th Cir. 1990).

reviewing court does not “decide facts anew, reweigh the evidence orebsis judgment for
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that of the Comnsisioner. Dyer v. Barnhart395 F.3d 1206, 1210 (11th Cir. 2005). Even if the

evidence preponderates against the Commissioner’s factual findings, the osuraffim a
decision supported by substantial evidenick.

However, substantial evidence must do more than create a suspicion of the existencq
the fact to be proved. The evidence relied upon must be relevant ewdeicbea reasonable

mind would find adequate to support a conclusion. Ingram v. Comm’r of Soc. Sec. Admin., 4

F.3d 1253, 1260 (11th Cir. 2007). The substantial evidence standard requires more tha
scintilla but less than a preponderance of evidem@ger, 395 F.3d at 1210. In its review, the
court must also determine whether the ALJ or Commissioner applied approprétetiedards.
Failure to delineate and apply the appropriate standards mandates that the fredwarated
and remanded for clarification. Cornelius, 936 F.2d at 1146.
V. Step Two Determinationof Severe Impairments

Plaintiff argues that ALJCasherimproperly concluded that Plaintiff'sdepression,
anxiety chronic pain, and neuropathyere not severe impairments at Stempo.? (Doc. 14,
p. 13.) Plaintiff contends that the ALJ improperly considered the diabetes medicatitorrivie
as helpful in Plaintiff's treatment of her mental health problerfid. at pp. 13-14) Plaintiff
further argues that the ALJ failed to adequately explain why he found neuropatisgvera.
(1d.)

Defendant argugethat substantial evidence supports the Alekslusion of Plaintifs
depression and neuropatfrpm her severalnoted severe impairments. (Doc. 16, p-6.)
Furthermore, Defendant arguthat any error in the ALJ’s finding at Step Two is harmess

because ultimately, the ALJ found in Plaintiffs favor at Step Two by det@ngiher

% Plaintiff includes various citations to the medical record showing tisteage of these conditions to
argue that each of them is “severeld.
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degenerative disc disease of the lumbar spine, degenerative joint disease ofhthe rig
acromioclavicular joint, diabetes mellitus, obesity, and borderline intelleatnatiéningto be
severampairments.(Id. at p. 6.)

At Step Two, the ALJ must make a “threshold inquiry” as to thedioal severity of the

claimants impairments. McDaniel v. Bowen 800 F.2d 1026, 1031 (11th Cir. 19868ge

20C.F.R. 88 404.1520(a)@) & (c), 404.1523, 416.920(a)(4)(i& (c), 416.920a(a}416.923.
A condition is severe if it “significantly limits claimant’s physical or mental ability tdbédsic

work activities.” Crayton v. Callahan, 120 F.3d 1217, 1219 (11th Cir. 1997); 20 C.F.R. 8

W

404.1521(a)th), 416.921(a)fb). Examples of “basic work activities” include: understanding,
carrying out, and remembering simple instructions; use of judgment; respondiogragiply to
supervision, cavorkers, and usual work situations; ashehling with changes in a routine work
setting. 20 C.F.R. §§ 404.1521(1#16.921(b)> Importantly, the severity o&n impairment
“must be measured in terms of its effect upon ability to work, and not simply s tef

deviation from purely medical standards of bodily perfection or normalicCruter v. Bowen

791 F.2d 1544, 1547 (11th Cir. 1986ke alsaMoore v. Barnhart, 405 F.3d 1208, 1213 n.6

(11th Cir. 2005).

Substantial evidence supports the ALJ’s determination that Plaindéfsession ah
neuropathywere not severe impairmesf ALJ Casherspecifically stated thawhile Plaintiff
had been diagnosed witlepression, anxiety, chronic pain, and neuropatigre wasnedical
evidence from Plaintif§ longterm treating physician that her “mental conditions do not causg

more than minimal effean her ability to perform basic work activity.” (Doc.-21pp. 23-24)

3 The Court cites to the Regulations that were in effect at the time of this Aécision on March 17,
2016.

* Although Plaintiff mentions several other conditions found not to be “sevene”only includes
argumentation as to depression and neuropathy. Accordingly, the Court wiiduitgss those ailments.




In support of this finding, ALLashermprovided abundant and specific citations te tkcord,
which discussedDr. Michael Deen’dreatment and recent medical evidendd.) (
As todepressionin aMarch 2013 medical repoiDr. Deen clearly notéthat Plaintiffs

depressiorwas being treated with Effexor andid not pose any secondalimitations to her

ability to function (Doc. 1116, p. 32.) Moreover, recent medical records from September 201b

show Plaintiff reported that she was not feeling down, depressed, or hopeless. Bacpll
46.) Records from October 2015 indicate that Plaintiff was of sound judgment and normal mdg
with “no depression.” Id. at p. 53.) As to Plaintiff’'s neuropathy, ALJ Casher considered her
medical history of this condition, (doc. -P1 p. 23), and determindtat it did not cause more
than a minimal limitation on her ability to perform basic woil,)( albeitwith little specific
analysis. While Plaintiff cites medical records showing her histdrpeuropathy, the ALJ
expressly considered this history, art tCourt may not “decide facts anew, reweigh the
evidence, or substitute our judgment for that of the [Commission&yr, 395 F.3dat 1210
(alteration in original).“Rather, we must defer to the Commissioner’s decision if it is supporteq
by substantial evidence.Phillips, 357 F.3dat 1240 n.8. Here, a close review of the record
indicates thatwhile Plaintiff had struggleswith neuropathyas well as depressiosubstantial
evidence nonethelessipports the ALJ'Sseverity” finding. (SeeDoc. 1116, p. 32; Doc. 1-B2,

pp. 46, 51, 53, 56.)

Critically, Plaintiff did not carryher burden to prove that these impairments significantly
limited her ability to do basic work activitie§eeCrayton 120 F.3d at 1219. In fact, substantial
evidence supports the ALJ’s determination that they did not. The ALJ noted thatffRiaihti
been treated for her depression, kady recentlyreported not feeling depressed, and reviewed

records showing Plaintiff with a normal gait and station and no tingling or numbnessleger
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and feet. [Doc. 112, pp. 2324.) The ALJ considered Dr. Deen’s prognosiegarding
Plaintiff's mental condition and his status as her lwmgn treating doctorand thoseecords
along with more recent onesypport the ALJ’s finding. I4. at p. 24; Doc. 1116, p. 32;Doc.
11-32, pp. 46, 51, 53, 56.)

Finally, any error ALJ Cashemay have committed in failing tdully explain his
neuropathy finding and in considerifgaintiff's depressiortreatable withMetformin, (doc. 11
2, pp. 2324), when findinghat thoseimpairmentswere not $Severé at Step Twg is harmless
because the ALJ proceeded wille sequential evaluaticend addressed those impairmeatts

both theRFC analysis and Step Thre&eeBurgin v. Comm’r of Soc. Sec., 420 F. App’x 901,

903 (11th Cir. 2011)(per curiam) (“Even assuming the ALJ erred when he concluded
[plaintiff's] sleep apnea, obesity, and edema were not severe impairments, that error v
harmless because the ALJ considered all of his impairmentsrihication at later steps in the
evaluation process.” The ALJ noted thatone “of her impaments meet or medically equal” a
listed impairment. oc. 11-2, p. 24.) Likewise ALJ Casher “considered all symptoms” when
making his RFC assessmerid. (at p 26.) Furthermore, the ALJ found in Plaintfffavor at

Step Two and“[n]othing requiresthat the ALJ must identify[as this Step all of the

impairmentsthat should be considered sevérddeatly v. Comm’r of Soc. Sec382 F. App’X

823, 825 (11th Cir. 201@per curiam)citations omitted)
Accordingly, the ALJ’s determination that Plaintiftiepression and neuropativgre not
“severé impairments was prop@ndanypossibleerrorharmless As suchpPlaintiff's argument

thatALJ Casher’s determination at Step Two lacked substantial evitewd&out merit
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V. The ALJ's RFC Determination

Plaintiff asserts that ALJ CasheR¥FC determinatiomacks substantial evidence because
heimproperly weighed the opinion evidengkrecod to reach this determinationDoc. 14, pp.
16-18.) Specifically, Plaintiff argues the Aldid not afford sufficient weight to Dr. Deen’s
opinion and entirely ignored the opinion of DohnShutack. Id.) According to Plaintiff, Dr.
Deen’sopinion should have been afforded more than “some weight” becauspitisn “is far
more consistent with the RFC of a woman in her fifties with multiple health issues #han th
ALJ’'s RFC determination.” Id. at p.17.)

Defendant responds th#&lJ Casler “properly considered all the relevant evidence,
including the medical evidence and opinion evidence, in assessing Plaintiff’'s RBac’ 17, p.
8.) Specifically, Defendant contends the Apdoperly afforded some weight to Dr. Deen’s
opinion, {d. at pp. 16-11), andproperly excluded Dr. Shutack’s dated opiniad, at p. 12).
Finally, Defendant asserts Plaintiff failed to meet her ultimate burdemowsfng a disability
which requires limitations greater than thdse ALJassesseih finding Plainiffs RFC. (Id.)

An RFC assessment must always consider and address medical source opirtioms. |
RFC assessment conflicts with an opinion from a medical source, the adjudicatoexplain
why the opinion was not adopted. SSR8&6 “An ALJ is not entitled to pick and choose
through a medical opinion, taking only the parts that are favorable to a finding of nongisabilit

Kerwin v. Astrue, 244 F. App’x 880, 885 (10th Cir. 2007). The final determination of g

plaintiff's RFC is reserved to theoBmissioner. 20 C.F.R. 88 404.1527(e)(2).
ALJ Casher stated that he considered all symptoms and the extent those symptdms c
reasonably be accepted as consistent with the objective medical evidencéendvimtence

before determining Plaintiff RFC. (Doc. 112, p. 26.) As detailed abovAlJ Casherfound
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that the substantial evidence revealed Plaimi#fintainedthe RFC to performmedium work
with exertionallimitations on her sitting, standing, walking, pushing, and pulling, as welbas
exertionallimitations onherability to balance and climb, to comprehend more than simple, shor
instructions, and perform more than simple, routine tadkls) [nh coming to this conclusion, the
ALJ considered the opinions Birs. LangstorCleveland, AbrahamOyewo,Harold Sours, Deen,
JohnWhitley, andLindi Meadows, primarily relying on the opinions of DiCleveland and
Whitley. (Doc. 11-2, pp. 29-30.)

“Medical opinions are statements from physicians and psychologists or oteptable
medical sources that reflect judgments about the nature and severity of [tmancls|i
impairment(s), including [the claimant's] symptoms, diagnosis and prognosig, [iiea
claimant] can still do despite impairment(s), and [the claimant’s] physicaéotahrestrictions.”

Winschel v. Comm’r of So Sec,. 631 F.3d 1176, 117439 (11th Cir. 2011)alteration in

original) (quoting 20 C.F.R. 88 404.1527(a)(216.927(a)(2) “The law of this circuit is clear
that the testimony of a treating physician must be given substantial or cobldeesght unless

‘good cause’ is shown to the contraryLéwis v. Callahan125 F.3d 1436, 1440 (11th Cir. 1997)

(citations omitted).

“Good cause exists ‘when the: (1) tieg physician’s opinion was not bolstered by the
evidence; (2) evidence supported a contrary finding; or (3) treating physi®@airiion was
conclusory or inconsistent with the doctor’'s own medical record&itische] 631 F.3d at 1179
(quoting Phillips, 357 F.3d at 1241). “The ALJ has wide latitude to determine what weight tq
assign to those opinions, so long as he operates within the regulatory and judrealdrks.”

Zanders v. Colvin, No. CV41282, 2013 WL 4077456, at *5 (S.D. Ga. Aug. 12, 2013or

instance, when discounting a medical opinion, he should consider several factors, intleding

11
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examining relationship, the treatment relationship, the doctor's specializatiogther the
opinion is amply supported, and whether the opinion isistamd with the record.ld. (citing 20
C.F.R. 88 404.1527(c), 416.927(c)[T]he ALJ must state with particularity the weight given to
different medical opinions and the reasons therefoWinsche|] 631 F.3d at 117Ycitation
omitted). Failure to “clearly articulate the reasons for giving lesghweo the opinion of a
treating physician” is “reversible errorl’ewis, 125 F.3d at 1440 (citation omitted).

After considering each of Plaintiff's allegations disability, (doc. 112, p. 27), and
extensively reviewing the medical evidence of reasdo Plaintiffs diabetespbesity, back and
shoulder impairments, mental health, intellectual abiitd general physicalisposition, (id.at
pp. 2729), ALJ Casher concludethat themedical opinionf record“are not persuasiven
limiting the claimant further than thRFC set forth herein,”id. at p. 29). Even so, th&lLJ
conducted a detailed discussion of each doctor’s option.

Dr. Cleveland, whose assessment the ALJ found particusdglyificant, conducted a
consultative examination for the State Agemcypril 2014. (d. atpp. 28-29.)Dr. Cleveland’s
detailedphysical examination found Plaintiff to be moderately overweight buiapparent
distress. (Id. at p. 28) Dr. Clevelandound normal neurological functioning addécerned no
abnormalities in Plaintiff's extremitiesr swelling of her jointlines. (Id.) Moreover, Dr.
Cleveland’'sbattery of testsevealed thaPlaintiff wascapable of continuously lifting or carrying
up to ten pounds, frequently up to twenty pounds, and occasionally up to fifty polshdst p(
29.) Additionally, the examination showed Plaintiff could sit for five hours and /stalidfor
three hours in an eigimour workday. 1d.) A review of the record confirms ALJ Casher

faithfully considered Dr. Cleveland’s findings. (Doc-31, pp. 2837, 39-42;Doc. 1132, pp.

® Plaintiff does not discuss or challenge Dr. Whitley or Dr. Meatoptmions concerning Plaintiff's
mental impairment.
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2—7.) The ALJ afforded “significant weight” to this opinion because the findings wepoged
by the objective physical examination and were consistent with the medicahewidf record.
(Doc. 11-2, p. 29.)

Dr. Oweyo, a medical consultardpmpleted a physical RFC assessment in Decembel
2012 and found Plaintiff could perform light work, but she was able to sit and stand/walk for §
hours in an eighbour workday. Id. at p. 29.) Additionally, Dr. Oweyo found Plaintiff was able
to occasioally climb ladders, ropes, and scaffoldgtoop,and crouch, bushecould frequently
climb stais, balance, kneel, and crawlld) She was also limited from exposucefumes,
odors, dust, gases, and poorly ventilated arelas) Upon reconsideratig Dr. Sours affirmed
this initial RFC determination. Id.) A review of the record confirms ALJ Cashasrrectly
recountedahis earlier RFC. (Doc. 13, pp. ~8) The ALJaffordedthese two opinionssome
weight” becausewhile the postural limitations were consistent with the medical record, the
exertional limitations were inconsistent with both the medical recordoafettive findings.
(Doc. 11-2, p. 29.)

Lastly, Dr. Deen,Plaintiff's longterm treating physician, opined in Jamy 2014 and
again in January 2015 that Plaintiff could walk zero city blocks, sit for thirty mirunestand
for twenty minutes at one timaut sit for four hours andtand/walkfor two hours in an eight
hour workday. Id. at p. 29;see alsdoc. 1131, p. 1920 Doc. 1132, pp. 4342.) In his RFC
opinion,Dr. Deen also limited Plaintiff to only occasional liftingteh pounds, to onliprty-five
minutes of reaching while at warland requiredenminute unscheduled breaks every thirty
minutes. Id.) Dr. Deenconcluded Plaintiff would be abseinom work more than four times
per month and incapable of sustained employmelak. af p. 30.) Although this final opinion

was on an issue reserved to the Commissjohiel Cashemonetheless gave it consideration
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pursuant to SSR 08p.° (Id.) However, the ALJffordedonly “some weight” toDr. Deen’s
opinion because, although he was a g treating physician, his treatment recdaiked “to
support his limitations and therlitations[were] not consistent with the objective results which
are given more weight.”Id.)

Plaintiff argues Dr. Deen’s opinion should be given more weight due to his stdtas as
longterm physician and speculates tiitats more consistent witheln age and health issues.
(Doc. 14, p. 17.)The precise issue before the Court is whether the ALJ had “good cause”
discount Dr. Deen’sRFC opinion as Plaintiff's treating physician. Her arguments
notwithstanding, a review of the record afdJ Casher’s decision demonstratbege requisite
“good cause€ As noted directly above, the ALJ found Dr. Deenfsnion was not “bolstered”
by therecord, “contrary” to the objective resylend”conclusory or inconsisténtvith his own
treatment recoisl Winsche| 631 F.3d at 1179 (citation omitted)\LJ Casher clearly articulated
his reasons for giving less weight to Dr. Deen’s opinion, all of warelsufficient “good cause”
under Winschel Given the lack of record support for Dr. DeeiR&C opinion and its
contradiction withother objective findings ofrecord ALJ Casher was entitle discount this
opinion with “good cause.”

Furthermore, ALJ Casher properly considered Dr. Deetrsatment relationship with
Plaintiff, as required under 20 C.F.8416.927¢), andPlaintiff fails to point to any record facts
which undermine or call into questidhe ALJ's determination as to the weight of Dr. Daen’
opinion. Plaintiff merely arguesDr. Deen’s treatment relationship amsgeculateghat his

opinion is more consistent witRlaintiff's present condition(doc. 14, p. 17), buthis is not

® Opinions as to disability are reserved to the Commissioner. 20 C.F.R. § 416.927(d)6-$SRvhich
requires ALJs to consider medical source opinions about any issue, has sinaedwinded on other
grounds, effective March 27, 201'Eee82 Fed. Reg. 5844, 58455 (January 18, 2017); 82 Fed. Reg.
15263 (March 27, 2017).
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enough. See Moore 405 F.3d at 1213ektrapolation and conjecture remainsufficient to
disturb the ALJs RFC determination, where ig supported by substantial evidence). In this
case ALJ Casher had substantial evidence, namely Dr. Cleveland’s detailed examanat ir
depth discussionf Plaintiff's condition to both support s RFC determinatioanddiscount Dr.
Deens opinion. It is not the province of this Coutb upset the Commissionerfinal RFC
determinationwhere as herethe ALJ has supported his decision with substantial evidence an
applied theappropriate legal standards.

Accordingly, Plaintiff's argument that the ALJ erred in his consideration of Dr. Deen’s
opinion and incorrectly determined an RFC of medium work with some limitaieomathout
merit.”

VI. Step Five Determination of Ability to Adjust to Work in the National Econony

Plantiff arguesthat ALJ Casher lacked substantial evideratethis step because he
utilized allegedlyincomplete hypotheticain his questioning of the vocational expert. (Doc. 14
1, p. 18.) Plaintiff also reiterateker Step Two and RFC arguments, cadtegthe ALJ failed at
Step Fivedue to error athese prior determinations. Finally, Plaintiff argues the ALJ erred dug
to an exchange at the January 2016 hear({id)) Defendant responds thalaintiff's argument

necessarily fails because the ALJ's Step Two and RFC determinations wegtedippy

" Plaintiffs argument that the ALJ erred by not discussing Dr. Shst&abruary 2008 opinion is also
without merit. Dr. Shutack’s rather stale opinion that Plaintiff was gtmarily” unable to work for six
to nine months after a January 2008 back surgery, (doc. 14, p. 17), clearly has no effeqiresemer
RFC determination and falls far outside of the relevant period, whichailgreegins at the alleged onset
date. SeePophanv. Acting Comm’r Soc. Sec681 F. App’x 754, 756 n.2 (11th Cir. 2017) (per curiam).
Plaintiff amended her alleged onset date to November 2014 and did not apply fbS8ouréty benefits
until October 2012, both of which are years past Dr. Shutack’'s February 2008 ominaerring her
post back surgery condition. Plaintiff has not shown in either her opening BRefpdy, (docs. 14, 18),
that Dr. Shutack’s temporary limitations continued to the relevant periodheFuiftany limitations Dr.
Shutack found were still lingering, such limitation would have been nedlyssiscovered by Dr.
Cleveland in his April 2014 physical examination and would have been accounted for irdajghin
medical report, to which the ALJ gave great weight. AccorglinglLJ Casher did not err by excluding
Dr. Shutack’s dated opinion from his RFC determination.
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substantial evidencand because Plaintiff misunderstands the hearing exchangeestion
(Doc. 17, pp. 13-14.)

Under the Act, an individual isigshbled ifshe is unable to dber previous work and
cannot “engage in any other kind of substantial gainful work which exists in thenalat
economy, regardless of whether such work exists in the immediate area insjivchves, or
whether a specifipob vacancy exists fdher], or whethefs]he would be hired ifs]he applied
for work.” 42 U.S.C. 88 423(d)(2)(A)1382c(a)(1)(B). The Act further defines “work which
exists in the national economy” to mean “work which exists in significant numitiees i the
region where such individual lives or in several regions of the countdy.”Significantly, the
Eleventh Circuit Court of Appeals has “never held that a minimum numerical cowttsafjust
be identified in order to constitute work that ‘exists in significant numbers’ undstahge and

regulations.” _Atha v. Comm’r of Soc. Sec., 616 F. App’x 931, 934 (11th Cir. 2015). Instea

“the ‘appropriate focus under the regulation is the national economy,’ not the ¢ocalney in

which the claimant lives.ld. (quoting_Allen v. Bowen, 816 F.2d 600, 603 (11th Cir. 1987)).

“[BJecause an ALJ’s finding as to the existence of a sufficient quantitpplf is a
finding of fact reviewed under the substantial evidence standard, we [cannot] reiveigh t
evidence or ‘substitute our judgment for that of the Secretaitg."{quotingAllen, 816 F.2d at
602). An ALJ’s reliance on the vocational expert provides such substantial evidencg as én
hypothetical question is posed which incorporates alhefdaimant’s impairmentsld.; Jones
v. Apfel, 190 F.3d 1224, 1229 (11th Cir. 1999) (holding that the ALJ may rely on the vocation
expert’s testimony as substantial evidence to support a determination of lmbtgis&Vilson v.
Barnhart 284 F.3d 1219, 1227 (11th Cir. 2002) (per curiam) (“In order for a vocational expert’

testimony to constitute substantial evidence, the ALJ must pose a hypdthaeaston which
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comprises all of the claimant’s impairments.”) However, the hypothetieal oely include the

impairmentswhich the ALJ accepts as tru8eeCrawford v. Comm’r of Soc. Sec., 363 F.3d

1155, 1161 (11th Cir. 2004).

At the outset, it must be noted that Plaintiff's argument premised on the ALJ'sdalleg
failures atthe Step Two and RFC determinations fails for the reasons set forthinlfeeetions
IV and V of this Report Moreover,ALJ Casher properlyelied on vocational expeKenneth
Bennett’'s testimony that Plaintiff could perform the jobs of linen room atténtteod service
worker, or hospital cleaner. (Doc.-22p. 30.) Mr. Bennettfurther testified that, in the national
economy, there are: 25,000 jobs for linen rodtaralant;100,000 jobgor food service worker
and also 100,000 jolder hospital cleaner(ld.) Mr. Bennettprovided this testimony in response
to ALJ Cashe's specific hypothetical asking for jobs in the national economy that an individua|
of Plaintiff's age, education, and work experienas limited byher mediurawork RFC, could
perform. (d. at pp. 29-30.) The hypothetical posed to MBennettaccounted for themitations
detailed in ALJ Casher's RFC, which in turn found substantial supportan@eveland and
Oyewo’sassessmenend opiniong. (Id.; seseDoc. 11-2, pp. 26, 28, 29 he ALJ also posed an
alternative hypothetical to MBennettwhich accounted for Dr. Deen’s opined limitations, and
Mr. Bennetttestified that a person with tho$imitations would be unable to find work in the
national economy. (Doc. 12, pp.30-33.) The hypotheticalsALJ Cashemusedwere anything
but incomplete. Furthermore Plaintiff fails to explainor show howthose hypotheticals were

incomplete or otherwise failed to incorporate EHaintiff's impairments and limitations.

8 Although much of the RFC found by ALJ Casher stemmed from Dr. Cleveland’s assedsenbased
Plaintiff's ability to sit, stand, and walk for sixotrs of an eighhour workday on Dr. Oyewo’s
December 2012 assessment, as affirmed by Dr. SdsegD6c. 11-2, pp. 26, 29.)

° Plaintiff's counsel at the hearing even agreed that ALJ Casher employed a “corajpmeh@RC in his
guestioning of Mr. Bemett. (d. at p. 36.)
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Finally, although ALJ Casher failed to explain his misleading heastatements, as
discussed below, they do not undermine the substantial eviffemeeVir. Bennett supporting
the ALJ’'sStep Five determinationit suffices to say here that the As¥emarks abowRlaintiff
beingfound disabledf she had aralleged onset date of fiftfive (55) were conditioned on her
beinglimited to an RFC of light work rather than the RFC afodified medium workultimately
decided upon by the ALJSéeid. at pp. 36—38.)Contrary to Plaintiff's argment, she maintains
an RFC of medium, not light work, (doc. 14, p. 20), aa&l discussed aboyehis RFC
determination is supported Bybstantial evidence

Accordingly, the Court finds that substantial evidence supports the ALJ sniledtion
that significant jobs exist in the national economy that Plaintiff can performs ehliimeration
of error is without merit.

VII.  The ALJ's Unexplained Hearing Statements

After Plaintiff's counsel finished questioning MBennett he argued thathe evidence
restrictedhis clientto a light rather than mediutevel work, which with herpresentageand
limited work experiencewould haverenderedher disabled under the Medical Vocational
Guidelines. (Doc. 12, p. 36.) Compare 20C.F.R. Part 404, Subpt P, App.88 202.00(c),
202.01with § 203.00(b) 203.11(showinga person with Rintiff’s profile disabled under the
Vocational Guidelines wheascribeda light work profile but not disabled wheascribeda
medium work profile). The ALJ remarked:

ALJ: At 55?

ATTY: Yes And prior to that, Your Honor, my client's testimony and Dr.

Deen’s opinion certainly put her at a sedentary or less RFC which would

essentially puher disabled closer to her filing date as that’s the relevant period in

the case.l had discussed with my client earlier about amending to age 55. We

certainly have nowe, we're not opposed to doing that if Your Honor éint
necessary. . .
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ALJ: Counsel, | mean quite frankly I think your argument is well taken at age 50.
Thats where | was looking quite frankly just to let you know.

ATTY: Okay
ALJ: From the records. Now if that's something your client and gaou agree
on, | can tell you on the record | would pay at 55. If that's amenable. I'm not

trying to twist your arm but I'm just trying to be up front with you . . . .

ATTY: And | really appreciate that. That's why | discussed it with myntlie
before. Is that okay?

PLAINTIFF: That's fine My main thing is . . . the Medicaid card . . . .

ALJ: Sure.

PLAINTIFF: . . .andget the medications | need, that's the most important thing.
ALJ: Right. And I understand that. But it's my job to, based upon the objective
records, okay, and as you heard your counsel and | talk, | believe, that my revie
of the records etetera, | believe thairior to age 55, you might have been able to

do light work, okay. And as your counsel indicated, at 55, the rules change, okay,
and that’s why he brought that forth . . . .

PLAINTIFF: Yeah.

ALJ: So you're in agreement to change your onset date to age 557

PLAINTIFF: Yes, sir.

ALJ: And you realize that when you change that, you will not be padt ko
2002, your original onset—

PLAINTIFF: Yes.
ALJ: .. .date? You do understand that?
PLAINTIFF: Yes, sir.
(Doc. 12-2, pp. 3638 (emphass added). The ALJthen let the record reflect Plaintiff's

amended alleged onset date of November 24, 2Qd4. (
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Plaintiff argues that ALJ Casher’s subsequent failure to explain thisqagllin his
written decisionviolates his duty under 42 U.S.€.405(b)(1) to provide aeasoned decision.
(Doc. 14, p. 20.) Plaintiff further argues this exchange undermines the ALJ’s Step Fswengdec
(id. at p. 18), and that ALJ Casher should have found Plaintiff disabled or limited her to lig
work due tothis exchange anlder new alleged onset datél. (at . 20-21; doc. 18., pp.-B.)
Defendant responds that the ALJ’s decisions are supported by substantial eaitbadequate
legal analysis. (Doc. 17, p. 14.)

When considered in isolation, the ALJ's somewhat spurcmmment, “Now if that's
something your client and you can agreglaran tell you on the record | would pay at"5@loc.
12-2, p.37), could certainly lead Plaintiff to reasonably believe that he would find hesledsa
and thus eligible for benefits, if she simply changed her alleged onset date. HoweVer, A
Casher followed that comment by stat “I believe thatprior to age 55, you might have been
able to ddight work.” (1d.) The clear implication of this statementwo-fold: first, the ALJS
comment that he would be willing to rule in her favor with a later onset date was mémue i
context of a light work limitationand secongd ALJ Casher considerdelaintiff to have different
limitations prior to her turning 55 than what she did at the time of his decision. As Defenda
correctly notesPlaintiff's argument “ignores the fact that the ‘light work’ scenario dised at
the hearing” differs from the ALJ’s ultimatessessment for a limited range of medium work.
(Doc. 17, p. 14.)The ALJ should have explained this distinction in his final decisespecially
in light of his comments at the hearing, big failure to do so doe®t require a reversal.

Although the lack of clarity by the ALJ is lamentable, hisadivised hearinganmens
do not bind theAgencyand do not necessarily require explanati®ection405(hH of Title 42 of

the United States Codwovides thatthe findings and decisions of the [Commissiorater a

20

Nt




hearing shall be binding upon all individuals who were paitilesuch a hearirig. See als®0
C.F.R. 8404.953(a) (the ALJ “dil issue a written decisionahgives the findings of fact and
the reasons for the decision”). The central focus of the Court’s inquiry is not wheth&td
adequatelyexplained each statement made on the record at the hearing but whether the AL
final determination rests on substantial evidenées discussedabove, each of ALJ Casher’s
determinations is supported by substantial evideasefound in the record and thoroughly
explainal in his written decision, (doc. 14, pp. 21£32.) Moreover,the purpose of &ocial
Security hearing is to adduce pertinent information for the ALJ to later make randetigon
based on the entire recorll.is not to reach an ultimate conclusiorrender a final verdictSee

Crawford & Co. v. Apfel, 235 F.3d 1298, 1304 (11th Cir. 200@)pcial [Slecurity disability

proceedings are inquisitoriedther than adversarial. . [I]t is the duty of the ALJ to investigate
the facts and develop the angents both for and against granting benefits[.Jilrespective of
any comments ALJ Cashenadeat the hearing, his decision is supported by the record as i
whole and must be affirmedvartin, 894 F.2d at 1529.

Furthermore, Plaintifffails to cite ay statute, regulation, orase mandating that the
ALJ’'s subsequent written decision must either be consistent with or fully expteir oral
statementsand the Court discerns noag well Simply, there is no support for the idea that the
ALJ must exphin every discrepancy between hearing statements and the final determifration.
a case with strikinglsimilar facts, an ALJ represented a favorable decision would follow if a
claimant amended his alleged onset gdatg the claimant declined to amend and was later

denied benefits. Lindsey v. Barnhart, 161 F. App’x 862, 870 (11th Cir. 2006) (per cufitm)

Eleventh Circuit heldhat the hearing complied with due procégsstating,“Although it was
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arguably improper for the ALJ to make such an offer, nothing in the record suggedis thiad t
held[the claimant’s] refusal to amend his onset date against Hon

Likewise, here, while ALJ Casher should have refrained from makuah san
unexplained statement, nothing in the record suggleatshisfinal decisionis unsupported by
substantial evidence or otherwise contrary to the recoftherefore, the Court findé&\LJ
Casher’s remarks on the record insufficient to disturb hid fimdten decision. SeeWells v.
Colvin, No. 3:13¢v-596, 2015 WL 893175, at *&@\.D. Fla. Mar. 2, 2015) (finding no error
where “the ALJ's decision identified sufficient evidence from which to makenéormed

decision, regardless of comments the ALJ enatithe hearifgy Smith v. Astrue, No. D8-cv-

452, 2009 WL 4067393, at ¥& (E.D. Va. Nov. 20, 2009) (finding thahconsistentoral
statements by the ALJ cannot undermine written decisiaddo not triggea reversal

Accordingly, the Court finds that ALJ Casher adequately explained his ate@sid
supported it with substantial evidence, his challenged hearing statement riatwlitig.
Plaintiff's enumeration of erroon this frontis without merit.

CONCLUSION

Based on the foregoing, RECOMMEND that the CourAFFIRM the decision of the
Commissioner. | alsSRECOMMEND that the CourDIRECT the Clerk of Court taCLOSE
this case and enter the appropriate judgment of dismissal.

The CourtORDERS any party seeking tobject to this Report and Recommendation to
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratdalledig® address
any contention raised in the pleading must also be included. Failure to do so willybatea

challenge or review of the factual findings or legal conclusions of the Matgistudge.See28
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U.S.C. 8§ 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140 (1985). A copy of thetminje must be

served upon all other parties to the action.

The filing of objections is not a proper vehicle through which to make new allegations ¢

present additional evidencéJpon receipt of objections meeting the specificity requirement set

out abovea United States District Judge will makdeanovo determination of those portions of

the report, proposed findings, or recommendation to which objection is made and may accept,

reject, or modify in whole or in part, the findings or recommendations imadee Magistrate

Judge. Objections not meeting the specificity requirement set out above will cohdidered

by a District Judge.A party may not appeal a Magistrate Judge’s report and recommendatign

directly to the United States Court of Appeals ttoe Eleventh Circuit. Appeals may be made

only from a final judgment entered by or at the direction of a District Judge. The Cout

DIRECTS the Clerk of Court to serve a copy of this Report and Recommendation upon the

parties.

SO ORDERED and REPORTED and RECOMMENDED, this 12th day of March,

/ o Lﬁ

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICT OF GEORGIA

2018.
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