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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
WAYCROSS DIVISION
ROGELIO BAUTISTA DURAN
Petitioner CIVIL ACTION NO.: 5:16cv-102

V.

TRACY JOHNS

Respondent.

ORDER and MAGISTRATE JUDGE'S REPORT AND RECOMMENDATION

PetitionerRogelio BautisteDuran (“*Durari), who is currently housed at D. Ray James
Correctional Facilit(*D. Ray James”)n Folkston, Georgia, filed a Petition for Writ of Habeas
Corpus pursuant to 28 U.S.C.2241. (Doc. 1.) Respondent filed a Response. (Dadg.)
Duranfiled aReply. (Doc.12)) For the reasons which followRECOMMEND that the Court
DENY in part andDIMISS in part Durars Petition DIRECT the Clerk of Court to enter the
appropriate judgment of dismissal aBdOSE this case, an®@ENY Duranin forma pauperis
status on appeal.

BACKGROUND
Duranis currently servin@ seventytwo monthsentence foconspiracy to possess with

the intent to distbute 500 grams or more of methamphetamine. (Dbd., bp.23-33) At the

! The only proper respondent in this Section 2241 actioneisrimate’s immediate custodianthe
warden of the facility where the inmate is confineBeeRumsfeld v. Padilla542 U.S. 426, 43485
(2004). As Tracy Johns is the Warden at D. Ray James Correctional Facility, ldhe i€
AUTHORIZED andDIRECTED to change the name of the respondent to Tracy Johns, Warden, upg
the docket and record of this case.
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time he filed this Petition, he wascarceratect D. Ray Jamesand he has not notified the Court
of any change in his place of custddy.

On March 23, 2016, D. Ray James was placed on lock down status due to amimmate
inmate assault that occurred on the north soccer éielthe facility. (Doc. 111, pp. 3942.)
Various inmatesincluding Duranwere identified asuspgctsin the assault of approximately
seven inmates(ld.) Prison officials placed Duran in the Restrictive Housing Unit (“RHah
March 24, 2016, pending investigation into the assaldt) While inthe RHU, Duran allegedly
attempted to bribe an officer to brirgpntraband, specifically a cellular tpl®one,into the
prison. (Id.) Duran first offered Correctional Officer Tyl&iurray $2,00000 and laterraised
the offer t0$5,000.00to bring in the phone(ld.) Officer Murrayrefused Duran’s requests and
notified Special Investigative Supervisor Mr. Philip Popwell of the attemptbd.bfd.)

On March 27, 2016, Investigative Officer Kristina Henderson initiated asiten
investigation of the allegations against Durdid.) That investigation cleared Duran of being
involved inthe assault on the soccer fielthwever, he remained in theHR pending Officer
Henderson’s investigation into his alleged attempted bribery of Officeraylland attempted
introduction of a cell phone(ld.) Officer Henderson’s investigation was finalized by Warden
Jahns on May 10, 2016. On May 10, 2016, Officer Hendersoote a thregpage Incident
Report charging Durawith offering a staff member a bribe and attempting to possess a ce
phone in violation oD. Ray James disciplinary codeld.(at pp. 4650.) D. Ray James staff
member Noel P. Clark deliveredcapy of the thregpage Incident Report to Duran on May 10,

2016. (d.)

2 The BOP contracts with GEO Group, Inc., to house low security criminal ialeates at D. Ray
James.(Doc. 13-1, p. 1.)




D. Ray James personnel began an investigation into the Incident Repllayoi(,
2016 (Id.) The investigator adviseDuran of his right to remain silent at all stages of the
disciplinary process and that his silence may be used to draw an adverseeéganst him at
any stage of the disciplinary procegfd.) The invesigator also informed Durathat his silence
alone could not be used to support a finding that he committed the violatidsh) Duran
acknowledged that he understood these rightsdanted every statement ihe Incident Report.
(Id.) He also claimed that he did not know Officer Murrgd.) The investigator concluded
that there was sufficient evidencegopport the chargagainstDuran and the Incident Report
was then forwarded to the Unit Disciplinary CommitggDC"). (Id.)

The UDC hearing was held on May 16, 2016etitioner appeared at the hearing and
provided a statement ms defense restatirtgs prior denial of theharges.Due to the nature of
the allegation, the UDC made no decision on the merits and reteaedatter to be heard by a
Disciplinary Hearing Officer (“DHO”).

On May 16 2016, D. Ray James staff provided Duran with notification of the DHO
hearing ad his rights regarding the hearing.ld.(at pp. 5255.) Duran acknowledged his
opportunity to request witnesses and the assistance of a staff represexttdte haang, but he
opted not to call any witnesses or make use of his right to staff represeatahiantime (1d.)

DHO Roger Perryconductedurars hearing on May 23, 2016.1d( at pp. 39-42 A
translation service was used during the hearifdd.) Duranwas once again advised of hise
process rightand provided an opportunity to make a statement and present docungkintsie(
reiterated his waiver dfis right to a staff representative and his opportunity tovaatiesses
(Id.) Duranagain denied the charges and maintained that he did not know Officer M(id3ay.

In addition to the Incident Report and Investigation, DHO Perry consideredemnandum




from Officer Murray and the SIS Investigation conducted by Officer Haode (Id.) DHO
Perry found that Duran’s claim that he did not know Officer Murray lacked cligdibecause
Officer Murray was assigned to Duran’s dormitory for two months prior to thdenic (Id.)
Additionally, Durans statement that Officer Murray had caught other inmates aeilhphones
indicated Durats familiarity with Officer Murray (Id.)

DHO Perry determinedthat Duran commited the act as charged, and DHO Perry
recommended Durabe sanctioned withinter alia, disallowance of fortyone days of god
conduct ime and forfeiture ohinetydays of norvestedgood conductime. (Id. atp. 41) DHO
Perryforwarded Iis DHO report tothe DHO Oversight Specialist witihe Bureau of Prisons’
(“BOP”) Privatization Management Branch in Washington, D.C., vdestified that the
recommended sanctions were appropriate and that the hearing complied with due fichcaiss
p. 57.) Following this certificationpn June 8, 201,6DHO Perrypersonallydelivereda copy of
his DHO repoat to Duran (Id. at p. £.) DHO PRerry advised Duran of his right appeal the
DHO findings and resulting sanctiondd.j

DISCUSSION

In his Petition Durancontends thtthe DHO hearing violated his due process rights, that
there was not sufficient evidence to find that he committed the acts ofybobattempting to
possess a ceflhone, andhat D. Ray James staff sexually assaultted and retaliated against
him. (Doc. 1.) He requests that the Countder the incident repotd be expunged anthat his
lost and forfeited good conduct tinbe restored (Id.) He also seeks all other relief that is just
and proper. 1¢.)

Respondentounters thaDuranreceivedthe appropriate due processotections during

the disciplinary proceedingand that the sanctions against him were supported by sufficien




evidence (Doc. 11, pp. 11-13 Further, Respondent maintaitizat Duraris allegations of
sexual assaulire not cognizable in this Section 2241 action and are unavailing.
l. Whether Due Process Requirements Were Met

To determine whethdduraris right to due process was violated, it must be determined
what process was due furan during the disciplinary hearing process. A prisoner has a
protected libertyinterest in #tutory good time credits, antherefore, a prisoner has a
constitutional right to procedural due process in the form of a disciplinary hdsafoe those

credits are denied or taken awa@’'Bryant v. Finch, 637 F.3d 1207, 1213 (11th d011)

(citing Wolff v. McDonnell, 418 U.S. 53%55-57 (1974) That due process right is satisfied

when the inmate: (1) receives advance written notice of the charges again&) hengiven the
opportunity to call witnesses and present documergaigence;and (3) receives a written
statement setting forth the disciplinary board’'s findings of fdck. (citing Wolff, 418 U.S.
at563-67). Additionally, the Court of Appeals for the Eleventh Circuit has determingdatha

inmate has the right to attd his disciplinary hearingBattle v. Barton 970 F.2d 779, 7883

(11th Cir. 1992).

As laid out above and in the attachments to Respondent’s Resgunsecard clearly
reflects thatDuranreceived the required due procgsstections The investigation into this
incident was completed on May 10, 2016, and Duran received a copy of his incident report
that same dateDurandoes not dispute that he received advance written notice of the charges
virtue of receipt of the ioident report o May 10, 2016 Duraris incident report was
investigated, and he received a UDC hearing on May 16, 20Hg&cordance witl28 C.F.R.

8 541.5 Duranwas offered an opportunity to present documentary evidencestntdony from

witnessest theUDC hearirg.

on




Due to the nature of the charges, the UDC referred the incident tegbgDHO, and
Duranwas provided notice of the DHO hearing and notice of his rights aDid@ hearing
Duran was repeatedlyadvised ofthe right to “call withesses’and “presert documentary
evidence.” (Docl1-1, pp.39-42, 52-55.) The DHO hearing was held on May 23, 2016, and
Duranwas afforded sufficient advanoetice of the hearing, thehargesand his rights Duran
attended the hearing, and his due process rights agaie read and reviewed with himld(at
pp. 3942.) Heindicatedthat he understood his rights, and he was provided an opportunity t
make a statement and present documefits) Duranwaived his right to a staff representative
and he did not reqséto present witnesses other than his own testimanylocumentary
evidence.(Id.) The welldocumented evidence thHatiranwas advised of his rights and that he
had an opportunity to present witnesses and documentary evidence far outweighs hisrgonclu
allegations to the contrary.

Moreover, the record reveals sufficient evidence to support the sanctainstdguran.
“[T]he requirements of due process are satisfied if some evidence supports the dgdlsson b
prison disciplinary board to revoke @ time credits. This standard is methére was some
evidence from which the conclusion of the administratiibunal could be deducéd.

Superintendent, Mass. Corr. Inst., Walpole v. Hill, 472 U.S. 445, 455 (1988jermining

whether the “some ewihce” standard is satisfietidoes not require examination of the entire
record, independent assessment of the credibility of withesses, or weighing efidencé.

Smith v. Sec’y, Fla. Dep’'t of Corr., 432 F. App’x 843, 845 (11th Cir. 2011hstead, the

relevant question is whether there is any evidence in the record that could supportltisaronc
reached by the disciplinary boardHill, 472 U.Sat45%. “The fundamental fairness guaranteed

by the Due Process Clause does not require courts to set aside decisions otiprisistrators
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that have some basis in fact.Tedesco v. Sec'y for Dep’t of Corr., 190 F. App’x 752, 757

(11thCir. 2006) (internal citation omitted). In addition, an inmate facing disciplinarytieaac
is not entitled to théull panoply of rights afforded to criminal defendanid.

DHO Perry cited to a number of items of evidence when findingDbetn committed
the acts of attempting to bribe an officer and attempting to possess contrabafHO eport
outlines that the sanctions against Duran webased on the written reports of staff and an
internal investigation of the allegati®magainst Duran. Additionally, the DHO assed3adan’s
denialsand determined that they lacked credibility. It is not the Court’s ptaceweigh these
credibility decisions or to reexamine all of the evidence against DuRather, the Court is to
merely assess whether some evidence supports the sanctions against himtheHepsrd
unquestionably satisfies that inquiry.

Duranrecaved all of the due process protections afforded him during the disciplinary
proceedings, andny contentions to the contramgre without merit. Thus, the Court should
DENY this portion ofDuraris Petition.

. Whether Duran’s Sexual Assault and HarassmanClaims are Cognizable

Duran claims that when he was transferred to the RHU on March 24, 2016, Office
Popwell “undress|ed] [Duran] from behind to handle a tattoo that [Duran] has in sisolodadr
[sic].” (Doc. 1, p. 3.) He contends that this violated his rights secured by the Eighth ang
Fourteenth Amendments.Id(at p. 13.) Duran cannot britigese sexual assaalhd harassment
claimsin this Section 2241 actiorHis claims would ordinarily be brought pursuanBivens v.

Six_Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (19t8. T

distinction between claims which may be brought under Bivens and those whicbentustight

as habeas petitions is reasonably [\gettled. Claims in which prisers challenge the




circumstances of their confinement @m/ens actions, not habeas action§ee e.q, Hill v.

McDonough 547 U.S.573, 579(2009. Habeas actions, in contrast, explicitly or by necessary
implication, challenge a prisoner’s convictiontbe sentence imposed on him @éycourt(or

under the administrative system implemeg the judgment).Preiser v. Rodriguez, 411 U.S.

475, 500 (1973). Thus, for example, when a prisoner makes a claim that, if successful, could
shorten or invalidate hierm of imprisonment, the claim must be brought &slaeas petition,

not as aBivensclaim. See e.qg, Edwards v. Balisok, 520 U.S. 641 (1997); Heck v. Humphrey

512 U.S. 477 (1994).

Duranis sexual assault and harassment claims relateetgonditions of his confinement
and do not challenge his sentence or conviction or the duration of his confinement. Even if the
Court were to find in his favor regarding these claims, the relief would not Heotters his
sentence or order his releasa&ccordingly, these claims are not cognizable under Section 2241|
and the Court shoulBISMISS theseportions of Duran’s Petition.

Il . Whether the Court Should Recharacterize Duran’s Claims

“Federal courts sometimes will ignore the legal label thattoase litigant attaches to a

motion and recharacterize the motion in order to place it within a different leggbigateRetic

v. United States, 215 F. Appat 964 (quotingCastrov. United States, 540 U.75, 381

(2003). This Court may“recharacteze a pro se litigant's motion to create a better
correspondence between the substance of the motion and its underlying legalRmsigses v.

United State®istrict Court 523 F. Appx at 694 Federal courts “may do so in order to avoid

an unnecessary dismissal, to avoid inappropriately stringent applicatioornoél flabeling
requirements, or to create a better correspondence betwesubdtance of the motion and its

underlying legal basis.ld. (quotingCastrg 540 U.S. at 381-82).




However, it would be futile, and thus, improper to recharacterize Duran‘hatmas

claims as &Bivensaction. The United StatesSupreme Courhasheld that a federal prisoner

cannot bring @8ivensclaim againsemployees of a privately operated federal prison when state

law authorizes adequate alternative actibonMinneci v. Pollard 565U.S. 118 (2012). The

Court stated that “in the case of a privately employed defendant, state tortoeidep an
‘alternaive, existing processcapable of protecting the constitutional interests at stalke.’at

125 (quotingWilkie v. Robbins, 551 U.S. 537, 5%0007) (declining to extenBivensliability

to allow a landowner to pursue a private action against employetdse ddureau of Land

Development)) Goia v. CitiFinancial Autp499 F. App’x 930, 936 (11th Cir. 2012)T]he

Supreme Court has declined to exp&8idensto encompass a suit against private corporations

acting under color of federal laty (citing Corr. Sevs. Corp. v. Malesko, 534 U.S. 61, 71, 74

(2001)). The Court can only recognizeBavensactionif: (1) there are no adequate alternative
remedies under state or federal langd (2) no “special factors” counsel agaiimplying a cause

of action. Robles v. Kane 550 E App’x 784, 787 (11th Cir. 2013). Statert law remedies are

adequate when they provide roughly similar incentives for defendants to contplythe
constitutional right at issuerhile also providing roughly similar compen®n to victms of

violations. Minneci, 565 U.S.at 130. The Heventh Circuithas held that, at least as to some

claims, Georgia tort law provides federal prisoners held in privabelyfacilities “arguably
better remedies thanBavensclaim.” Robles, 550 F. App’x at 788.
D. Ray James is a private entity that operates under taacbmvith the BOP The

employees of D. Ray Jamaee employees of The GEO Group, Inc., a private enfitws, lke

® In the Eleventh Circujtsuch a claim has been foreclosed since 2@8Alba v. Montford, 517 F.3d
1249 (11th Cir. 2008) (declining to exteBdrensto cover a claim for deliberate indifference to medical
needs against Corrections Corporation of America, a private yagiliter contract with the Bureaof
Prisons, and its employees).




the plaintiffs inMinneci andAlba, so long aPuranhas adequate state law remedies available to
him, he may not maintain a cause of action pursuaBiviensagainst The GEO Group, Inc., or
its employees.

Georgia tort law provides Duran such alternative remedies. For instance, he swey pur

claims for asault and batterySeeVasquez v. Smith676 S.E.2d 59, 64Ga. App.2003)(“[I]n

battery cases. . the unwanted touching itself constitutes the injury to the plduptjtf Darnell

v. Houston @. Bd. of Ediuc., 506 S.E.2d 385 388 Ga. App.1998) (“A cause of action for

assault and battery can be supported by even minimal to{ifhjngn fact,Duranpossesses an
“arguably superior” cause of actiam state courtbecausgunlike in aBivensaction,he may be
able topursuestateremedies under a theory wdspondeat superior and his available damages
may be greaterSeeO.C.G.A. § 51-2-2Alba, 517 F.3d at 1256 n.7.

Moreover,even if Duran’s claimslo not fit the definition of assault and battery, ticap
still be addressed thugh state law. As Magistrate Judge Brian K. Epps of this Court explaine
in the face of claims brought bypaisoner in a private facility:

To the extent Plaintifé claims do not fall under the traditional rubric of medical
malpractice, Plaintiff coul@lso bring his claims under Georgia negligence law.
Georgia negligence law provides that a plaintiff may recover for emotional
distress without a showing of physical injury if the defendambnduct was
malicious, willful, or wanton andirected towardhe plaintiff. Jordan v. Atlanta
Affordable Hous. Fund, Ltd.498 S.E.2d 104, 106 (Ga. Ct. App. 1998)his
standard requires conscious indifference to the consequences’sfamtiens.
Brooks v. Gray, 585 S.E.2d 188, 189 (Ga. Ct. App. 2003)is is emarkably
similar to the standard for deliberate indifference under the Eighth Amendment
which requires subjective recklessness on the part of prison offidtalsner v.
Brennan 511 U.S. 825, 839 (1994)Given the similar alignment of the Eighth
Amendrent standard and Geortganegligence law for nonphysical injuries,
Georgia tort law provides similar incentives for defendants to comply with the
Eighth  Amendment in addition to superior compensation in the form of
respondeat superior.
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Galloway v. CCAMcrae Corr. Facility No. CV 314067, 2016 WL 4197588, at *3 (S.D. Ga.

Aug. 8, 2016)report and recommendation adopted, No. CV 314067, 2016 WL 4535372 (S.D.

Ga. Aug. 30, 2016)see alsoCottrell v. Smith 788 S.E.2d 772, 780G@&. 2016) (Georgia

recognize claim for intentional infliction of emotional distress wheB: defendant’ssonduct
wasintentional or reckless; (2Zhe conductvasextreme and outrageous; (Bere wasa causal
connection between the wrongful conduct and the emotional distresg4)atite emotional
distresswas severe), Robles 550 F. App’x at 788 (Georgia law provides adequate remedy

for interfererce with prisoner’'s legal mailPoole v. Streiff, No. CIV. A. 0D749KD-C, 2008

WL 2699420, at *3 (S.D. Ala. June 30, 2008) (Piffititad adequate state law remedies under
Alabama law for negligence and wantonness for claims he was sent to solitinemment);

Robles v. Bureau of Prisons, No. CV5120, 2012 WL 488080, at *2 (S.D. Ga. Jan. 23, 2012),

report and recommendation adopted, No. CV 511120, 2012 WL 484076 (S.D. Ga. Feb. 14,
2012) (dismissing claims food was nutritionally inadequate, ciibg).

Duran cannot bring aBivens action againstdefendants such as Warden Tracy Johns.
Rather, Plaintiff's remedy, if any, lies in state court. For all of these rea@ Court should
DISMISS Duran’s claims that he was sexually assauttedharassed
V. Leave to Appealin Forma Pauperis

The Courtshould also denpuranleave to appeah forma pauperis. ThoughDuranhas,
of course, not yet filed a notice of appeal, it would be appropriate to addressshuesein the
Court’s order of dismissal. Fed. R. App.Z2(a)(3) (trial court may certifthat appeal of party
proceedingn forma pauperis is not taken in good faith “before or after the notice of appeal is
filed”). An appeal cannot be takémforma pauperis if the trial court certifieghat the appeal is

not taken in good faith.28 U.S.C.8 1915(a)(3); Fed. R. App. P. 24(a)(3). Good faith in this

11




context must be judged by an objective standard. Busch v. Cty. of Volusia, 189 F.R.D. 687, &

(M.D. Fla. 1999). A party does not proceed in good faith when he seeks to advance a frivolg

claim or argument. See Coppedge v. United States, 369 U.S. 438, 445 (1962). A claim or

argument is frivolous when it appears the factual allegations are clearly bagelksslagal

theories are indisputably meritlesdleitzke v. Williams 490 U.S. 319, 327 (1989arroll v.

Gross 984 F.2d 392, 393 (11th Cir. 1993). Stated another waly) fonma pauperis action is
frivolous, andthus, not brought in good faith, if it is “without arguable merit either in law or

fact.” Napier v. Preslicka314 F.3d 528, 531 (11th Cir. 2008ge als@rown v. United States

Nos. 407CV085, 403CR001, 2009 WL 307872, at *1-2 (S.D. Ga. Feb. 9, 2009).

Given the above analysis @urans Petition and Respondent’s Response, there are ng
non<rivolous issues twaise on appeagndan appeal would not be taken in good faith. Thus,
the Court shoulENY in forma pauperis status on appeal.

CONCLUSION

Based on the foregoing RECOMMEND thatthe CourtDENY in part andDISMISS
in part Duraris Petition for Wit of Habeas ©rpus, filed pursuant to 28 U.S.C. § 2241, (do¢. 1)
andDIRECT the Clerk of Court to enter the appropriate judgment of dismissaCBO&E this
case | furtherRECOMMEND thatthe CourtDENY Duranleave to proceeth forma pauperis
on appeal.

The CourtORDERS any party seeking to object to this Report and Recommendation tg
file specific written objections withifourteen (14) daysof the date on which this Report and
Recommendation is entered. Any objections asserting that the Magistratéailedigi® address
any contention raised in the pleading must also be included. Failure to do so willybatea

challenge or review of the factual findings or legal conclusions of the Matgistudge.See28
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U.S.C. 8§ 636(b)(1)(C); Thomas v. Arn, 4W4S. 140 (1985). A copy of the objections must be

served upon all other parties to the action. The filing of objections is not a proper vehig
through which to make new allegations or present additional evadenc

Upon receipt of objections meeting thpecificity requirement set out above, a United
States District Judge will makeda novo determination of those portions of the report, proposed
findings, or recommendation to which objection is made and may accept, rejeaidity m
whole or in part, the findings or recommendations made by the Magistrate JuajgetioDs not
meeting the specificity requirement set out above will not be considered byriatlJisdge. A
party may not appeal a Magistrate Judge’s report and recommendagottydio he United
States Court of Appeals for the Eleventh Circuit. Appeals may be made only fraral a fi
judgment entered by or at the direction of a District Judjee Court DIRECTS the Clerk of
Court to serve a copy of this Report and Recommendationdyp@nand Respondent.

SO ORDERED andREPORTED and RECOMMENDED, this 19th day oSeptember,

/g% L

R. STAN BAKER
UNITED STATES MAGISTRATE JUDGE
SOUTHERN DISTRICTOF GEORGIA

2017.
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